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BOOK THE SECOND. 

OP THE RIGHTS OF THINGS. 


CHAPTER THE FIRST. 

OF PROPERTY IN GENERAL. 


>JMIE former Book of these Commentanes having treated 
at large of the jut a jtersonarinn, or such rights and 
duties as are annexed to the peisons of men, the objects ot 
our inquiry in this second book will be the jut a i a urn, 01 
those rights which a man may acquire in anil to such external 
things as are unconnected with Ins person These are what 
the writers on natural law style the rights of dominion, or 
property, concerning the nature and original of which I shall 
first premise a few observations, before I proceed to distribute 
and consider it’s several objects. 

There is nothing which so generally strikes the imagm- [ 2 ] 
ation, and engages the affections of mankind, as the right of 
property , or that sole and despotic dommion which one man 
claims and exercises over the external things of the wprld, 
in total exclusion of the right of any other individual in the 
universe And yet there are very few, that will give them- 
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selves the trouble to consider the original and foundation of 
tins right Pleased as we aie with the possession, we seem 
afiaid to look back to the means by which it was acquned, 
as if feaitul of some defect in our title, or at best, we test 
satisfied with the decision of the laws in our favoui, without 
examining the leason 01 authority upon which those laws have 
been built We think it enough that our title is derived by 
the giant of tlie foimer pioprietor, by descent from oui an- 
cestor, or by the last will and testament of tl ** dying ownei , 
not caring to reflect that (accuiately and strictly speaking) 
there is no foundation m nature, or m natural law, why a 
set of words upon parchment should convey the dominion of 
land, why the son should have a light to exclude Ins fellow- 
ci natures from a determinate spot of giound, because his 
fa tli ei had done so befoie him oi why the occupiei ol a pai- 
ticular field, or of a jewel, when lying on Ins death-bed, and 
no longei able to maintain possession, should be entitled to 
tell the lest of the world which of them should enjoy it aftei 
linn These lnqimics, it must be owned, would be useless and 
even troublesome in common life It is well if the mass ol 
mankind will obey the laws when made, without scrutinising 
too nicely into the leasons of making them But, when law 
is to be consideied not only as matter of practice, but also 
as a rational science, it cannot be impioper oi useless to 
examine moie deeply the rudiments and grounds of these 
positive constitutions of society 

In the beginning of the woild, we are mfoimed by holy 
writ, the all-bountiful Creator gave to man “ dominion ovei 
“ all the eaith, and over the fish of the sea, and ovei the 
“ fowl of the an, and ovei every living thing that moveth 
[ 3 ] £s upon the earth a ” Tins is the only true and solid found- 
ation of man’s dominion ovei external things, whatever any 
metaphysical notions may have been staited by fanciful 
writers upon this subject The earth, therefore, and all things 
therein, are the geneial propeity of all mankind, exclusive of 
other beings, ftom the immediate gift of the Creator And, 
while the earth continued bare of its inhabitants, it is reason- 
ably 4o suppose that all was in common among them, and 
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that every one took from the public stock to Ins own use such 
things as lus immediate necessities tequned 

These general notions of property were then sufficient to 
answer all the purposes of human life; and might perhaps 
still have answered them had it been possible for mankind to 
have remained in a state of primeval simplicity as may be 
collected from the manners of many American nations when 
first discovered by the Europeans, and from the antient 
method of living among the first Europeans themselves, if 
we may credit either the memorials of them preserved m the 
golden age of the poets, or the uniform accounts given by 
historians of those times, wherein “ erant omnia communia ct 
“ indivisa omnibus, veluti unum cunctis patrimonmm essct b ” 

Not that this communion of goods seems ever to have been 
applicable, even in the earliest stages, to ought but the sub- 
stance of the thing , nor could it be extended to the use of it 
For, by the law of nature and leason, he, who first began to 
use it, acquired therein a kind of transient property, that lasted 
so long as he was using it, and no longer c or, to speak with 
greater precision, the right of possession continued for the 
same time only that the act of possession lasted. Thus the 
ground was in common, and no pait of it was the permanent 
pioperty of any man in particular, yet whoever was in the 
occupation of any determined spot of it, for rest, for shade, 

01 the like, acquired for the time a sort of ownership, from 
which it would have been unjust, and contrary to the law of 
nature, to have driven him by force but the instant that he 
quitted the use or occupation of it. another might seize it, [ 4 ] 
without injustice Thus also a vine or other .tree might be 
said to be m common, as all men were equally entitled to it’s 
produce , and yet any private individual might gam the sole 
property of the fruit, which he had gathered for his own re- 
past. A doctrine well illustrated by Cicero, who compares 
the woild to a great theatre, which is common to the public, 
and yet the place which any man has taken is for the time his 
own d . 

b Justin 1 43 c 1 mune sit, rede tamen dm potest, gus esse 

c Barbeyr Puff 1 4 c 4 eum locum quem quisque occvjidnt, D* 

* Qumadmodum theatrum, cum com - Ftn 13 c 20 
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But when mankind ineiensed in numbei, ciaft, and am- 
bition, it became necessary to entertain conceptions of moie 
permanent dominion , and to appropriate to individuals not 
the immediate use only, but the very substance of the thing to 
be used Otheiwise innumerable tumults must have arisen, 
and the good order of the world been continually broken and 
disturbed, while a variety of persons were striving who should 
get the first occupation of the same thing, or disputing which 
of them had actually gained it As human life also grew 
moie and more refined, abundance of conveniences were 
devised to render it moie easy, commodious, and agreeable, 
as, habitations for shelter and safety, and laiment for warmth 
and decency But no man would be at the trouble to provide 
either, so long as lie had only an usufructuary property in 
them, which was to cease the instant that he quitted posses- 
sion , — if, as soon as he walked out ot his tent, or pulled off 
his garment, the next strangei who came by would have a 
nght to inhabit the one, and to weai the other In the case 
of habitations in paiticular, it was natural to obseive, that 
even the brute cieation, to whom every thing else was m 
common, maintained a kind of permanent pioperty in then 
dwellings, especially for the pioteetion of their young, that 
the buds of the air had nests, and the beasts of the field had 
caverns, the invasion of which they esteemed a very flagrant 
injustice, and would .sacrifice their lives to preserve them 
Hence a pioperty was soon established in every man’s house 
and home-stall, which seem to have been originally mere 
[ •> ] temporary huts 01 moveable cabins, suited to the design ot 
Providence for more speedily peopling the earth, and suited 
to the vvanderuig lde of their owners, before any extensive 
property in the soil or giound was established And there 
can be no doubt, but that moveables of every kind became 
sooner appropriated than the permanent substantial soil partly 
because they were more susceptible of a long occupancy, 
which might be continued for months together without any 
sensible interruption, and at length, by usage, ripen into an 
established right , but principally because few of them could 
be fit for use, till unpioved and meliorated by the bodily la- 
bour of the occupant, which bodily labour, bestowed upon 
any subject which before lay m common to all men, is uni- 
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versally allowed to give the fairest and most reasonable title 
to an exclusive property therein. 

The article of food was a more immediate call, and there- 
fore a more early consideration Such as were not contented 
with the spontaneous product of the earth, sought for a more 
solid refreshment m the flesh of beasts, which they obtained 
by hunting But the fiequent disappointments incident to 
that method ot provision, induced them to gather together 
such animals as were of a more tame and sequacious nature , 
and to establish a permanent propel ty in their flocks and herds 
m ordei to sustain themselves m a less precarious manner, 
partly by the nnlk of the dams, and partly by the flesh ot the 
young The support of these their cattle made the article of 
water also a very impoitant point And therefore, the Book 
of Genesis (the most venerable monument ot antiquity, con- 
sidered merely with a view to lnstoiy) will tuimsh us with 
lrequent instances of violent contentions concerning wells , 
the exclusive property of which appears to have been esta- 
blished m the first digger or occupant, even in such places 
where the giound and heibage remained yet in common 
Thus we find Abraham, who was but a sojourner, asserting 
lus right to a well in the country of Abunelcch, and exacting 
an oatli foi Ins security, “ because he had digged that well c ” 

And Isaac, about ninety years afterwards, leclamied this Ins f 6 ] 
fathei’s property, and aftei much contention with the Phi- 
listines, was suffered to enjoy it m peace f . 

Ax i this while the soil and pasture of the earth remained 
still in common as before, and open to every occupant ex- 
cept perhaps in the neighbourhood of towns, where the ne- 
cessity of a sole and exclusive property in lands (for the sake 
of agriculture) was earlier felt, and therefore more readily 
complied with Otherwise, when the multitude of men and 
cattle had consumed every convenience on one spot of ground, 
it was deemed a natural right to seise upon and occupy such 
other lands as would more easily supply their necessities 
This practice is still retained among the wild and unculti- 
vated nations that have never been formed into civil states,. 

* Gin xxi JO 1 Gen xxvi 15 IS, &c 
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like the Tartars and others m the East, where the climate 
itself, and the boundless extent of then territoiy, conspire to 
retain them still m the same savage state of vagrant liberty, 
which was universal in the earliest ages, and which, Tacitus 
informs us, continued among the Germans till the decline of 
the Roman empire s We have also a striking example of 
the same kind m the history of Abraham and his nephew Lot h . 
When their joint substance became so gieat, that pasture and 
other conveniences grew scarce, the natural consequence was, 
that a strife arose between their servants , so that it was no 
longer practicable to dwell together. This contention Abra- 
ham thus endeavoured to compose “ Let there be no strife, 
“ I pray thee, between me and thee Is not the whole land 
“ before thee ? Separate thyself, I pray thee, from me If 
“ thou wilt take the left hand, then I will go to the right : 
“ or if thou depart to the right hand, then I will go to the 
“ left.” This plainly implies an acknowledged right, in 
either, to occupy whatever ground he pleased, that was not 
pre-occupied by other tribes. “ And Lot lifted up his eyes, 
“ and beheld all the plain of Jordan, that it was well watered 
“ every where, even as the garden of the Lord. Then Lot 
“ chose him all the plain of Jordan, and journeyed east , and 
“ Abraham dwelt in the land of Canaan ” 

[ 7 ] Upon the same principle was founded the right of migra- 
tion, or sending colonies to find out new habitations, when 
the mother country was overcharged with inhabitants , which 
was practised as well by the Phoenicians and Greeks, as the 
Germans, Scythians, and other northern people. And, so 
long as it was confined to the stocking and cultivation of 
desert uninhabited countries, it kept strictly within the limits 
of the law of nature But how far the seising on countries 
already peopled, and driving out or massacring the innocent 
and defenceless natives, merely because they differed from 
their invaders in language, in religion, in customs, in govern- 
ment, or in colour , how Tar such a conduct was consonant to 
nature, to reason, or to Christianity, deserved well to be con- 
sidered by those, who have rendered their names immortal 
by thus civilizing mankind 

g Coluwt dvtcrett ft divfrsi t ul fo)U, ut tampm, ut ne/nus plnnnt T)e mni 
IG h ftcn c xin 
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As the world by degrees, g) ew more populous, it daily be- 
came moie difficult to find out new spots to inhabit, without 
encioaching upon former occupants and, by constantly oc- 
cupying the same individual spot, the fiuits of the eaith weie 
consumed, and it’s spontaneous produce destroyed, without 
any piovision for a future supply or succession. It therefore 
became necessary to pursue some regular method of pro- 
viding a constant subsistence , and this necessity produced, or 
at least promoted and encouiaged, the art of agriculture 
And the art of agricultuie, by a regular connexion and con- 
sequence, introduced and established the idea of a more per- 
manent property m the soil, than had hitherto been received 
and adopted It was clear that the earth would not produce 
her fruits in sufficient quantities, without the assistance of 
tillage but who would be at the pains of tilling it, if another 
might watch an oppoitumty to seise upon and enjoy the pro- 
duct of his mdustiy, art, and labour? Had not therefore a 
separate property in lands, as well as moveables, been vested 
in some individuals, the world must have continued a foiest, 
and men have been mere animals of prey , which, according 
to some phdosophers, is the genuine state of nature Whereas [ 8 ] 
now (so graciously has Providence uilerwoven our duty and 
our happiness together) the result of this very necessity has 
been the ennobling of the human species, by giving it oppor- 
tunities of improving it’s > atiotial faculties, as well as of exert- 
ing its natural. Necessity begat property and in order to 
insure that pioperty, recourse was had to civil society, which 
brought along with it a long train of inseparable concomitants ; 
states, government, laws, punishments, and the public exer- 
cise of religious duties Thus connected together, it was 
found that a part only of society was sufficient to provide, by 
their manual labour, for the necessary subsistence of all , and 
leisure was given to others to cultivate the human mind, to 
invent useful arts, and to lay the foundations of science. 

The only question remaining is, how this property became 
actually vested, or what it is that gave a man an exclusive 
right to retain in a permanent manner that specific land, which 
before belonged generally to every body, but particularly to 
nobody And, as we before observed that occupancy gave the 

B 4 



8 


THE RIGHTS 


Book II 


right to the temporary use of the soil, so it is agieed upon all 
hands, that occupancy gave also the original right to the per- 
manent property in the substance of the earth itself which 
excludes every one else but the owner fiom the use of it 
There is, indeed, some difference among the waters on na- 
tural law, concerning the leason why occupancy should con- 
vey this right, and invest one with this absolute property 
Grotius and Puffendorf insisting that this light of occupancy 
is founded on a tacit and implied assent of all mankind, that 
the first occupant should become the owner , and Barbeyrac, 
Titius, Mr Locke, and others, holding, that there is no such 
implied assent, neither is it necessary that there should be , 
for that the very act of occupancy, alone, being a degiee of 
bodily labour, is, from a principle of natuial justice, without 
any consent or compact, sufficient of itself to gam a title — 
a dispute that savouis too much of nice and scholastic refine- 
ment However, both sides agree in this, that occupancy 
is the thing by which the title was m fact originally gained , 
C 9 ] every man seising to Ins own continued use such spots of 
giound as he found most agreeable to his own convenience, 
provided he found them unoccupied by any one else 

Property, both in lands and moveables, being thus ori- 
ginally acquired by the first taker, which, taking amounts to 
a declaration that he intends to appropriate the thing to his 
own use, it lemmns in him, by the principles of universal law, 
till such time as he does some other act which shews an in- 
tention to abandon it , for then it becomes, naturally speaking, 
publtci juris once more, and is liable to be again appropriated 
by the next occupant So if one is possessed of a jewel, and 
casts it into the sea or a public highway, this is such an ex- 
press dereliction, that a property will be vested in the first 
fortunate finder that will seise it to his own use But if he 
hides it privately in the eaith or other secret place, and it is 
discoveied, the finder acquires no property therein , for the 
owner hath not by this act declared any intention to abandon 
it, but rather the contrary and if he loses or drops it by ac- 
cident, it cannot be collected fiom thence, that he designed to 
quit the possession , and theiefore in such a case the property 
still remains in the loset, who may claim it again of the 
16 
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finder. And this, we may remember, is the doctrine of the 
law of England, with relation to ti ensure trove ' 

But this method of one man’s abandoning his property, 
and another seising the vacant possession, however well 
founded in theoiy, could not long subsist in fact It was cal- 
culated merely for the rudiments of civil society, and neces- 
sarily ceased among the complicated interests and artificial 
refinements of polite and established governments. In these 
it was found, that what became inconvenient or useless to one 
man, was highly convenient and useful to another , who was 
ready to give in exchange for it some equivalent, that was 
equally desirable to the former proprietor. Thus mutual 
convenience introduced commercial traffic, and the leciprocal 
transfei of property by sale, grant, or conveyance, which 
may be considered either as a continuance of the original pos- 
session which the first occupant had , or as an abandoning 
of the thing by the present owner, and an immediate suc- 
cessive occupancy of the same by the new propnetoi The 
voluntary dereliction of the owner, and delivering the posses- 
sion to another individual, amount to a transfer of the pio- 
perty the proprietor declaring Ins intention no longer to 
occupy the thing himself, but that Ins own right of occupancy 
shall be vested in the new acquirei Or, taken in the other 
light, if I agree to part with an acre of my land to Titius, 
the deed of conveyance is an evidence of my intending to 
abandon the property and Titius, being the only or first 
man acquainted with such my intention, immediately steps in 
and seises the vacant possession thus the consent expressed 
by the conveyance gives Titius a good right against me , and 
possession, or occupancy, confirms that right against all the 
world besides. 

The most universal and effectual way of abandoning pro- 
perty, is by the death of the occupant when, both the actual 
possession and intention of keeping possession ceasing, the 
property which is founded upon such possession and intention 
ought also to cease of course For, naturally speaking, the 
instant a man ceases to be, he ceases to have any dominion : 


[ 10 ] 


See Vol I. p 295 
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else if he had a light to dispose of his acquisitions one mo- 
ment beyond his life, lie would also have a right to duect 
their disposal for a million of ages aftei him which would 
be highly absurd and inconvenient. All property must there- 
fore cease upon death, considering men as absolute indivi- 
duals, and unconnected with civil society ; for, then, by the 
principles before established, the next immediate occupant 
would acquire a right in all that the deceased possessed But 
as, under civilized governments which are calculated foi the 
peace of mankind, such a constitution would be productive 
of endless disturbances, the universal law of almost every 
nation (which is a kind of secondary law of nature) has 
either given the dying person a power of continuing his pro- 
perty' by disposing of his possessions by will, or, in case he 
neglects to dispose of it, or is not permitted to make any dis- 
[11] position at all, the municipal law of the country then steps in, 
and declares who shall be the successor, representative, or 
heir of the deceased , that is, who alone shall have a light to 
enter upon this vacant possession, in ordei to avoid that con- 
fusion which it’s becoming again common would k occasion. 
And farther, in case no testament be permitted by the law, 
or none be made, and no heir can be found so qualified as the 
law requires, still, to prevent the robust title of occupancy 
from again taking place, the doctrine of escheats is adopted 
m almost every country , whereby the sovereign of the state, 
and those who claim under lus authority, are the ultimate 
heirs, and succeed to those inheritances to which no other 
title can be formed. 

The right of inheritance, or descent to the children and 
relations of the deceased, seems to have been allowed much 
eailier than the right of devising by testament. We aie apt 
to conceive at first view that it has nature on its side , yet we 
often mistake for nature what we find established by long and 
inveterate custom. It is certainly a wise and effectual, but 
clearly a political, establishment , since the permanent 1 ight 
of property, vested m the ancestor himself, was no natural , 

k It is principally to prevent any the inheritance does not so properly 
vacancy of possession, that the civil law descend, as continue in the hands of the 
considers father and son as one per- survivor ff 28-11 
son , so that upon the death of either, 
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but meiely a civil right. It is true, that the transmission of 
one’s possessions to postenty has an evident tendency to nuke 
a man a good citizen and a useful membei of society it sets 
the passions on the side of duty, and prompts a man to deserve 
well of the public, when he is sure that the reward of his ser- 
vices will not die with himself, but be transmitted to those 
with whom he is connected by the dearest and most tender 
affections. Yet, reasonable as this foundation of the right of 
inheritance may seem, it is probable that its immediate ori- 
ginal arose not from speculations altogether so delicate and 
refined, and, if not from fortuitous circumstances, at least 
from a plainer and more simple principle A man’s children 
or nearest relations are usually about him on his death-bed, [ 1 ‘2 J 
and are the earliest witnesses of his decease They become 
therefore generally the next immediate occupants, till at length, 
in process of time, this frequent usage ripened into general 
law. And therefore also in the earliest ages, on failure of 
children, a man’s servants born under his roof were allowed 
to be his heirs , being immediately on the spot when he died. 

Foi, we find the old patriarch Abraham expressly declaring, 
that “ since God had given him no seed, his steward Eliezer, 

“ one bom m his house, was his heir 

While property continued only for life, testaments were 
useless and unknown and, when it became inheritable, the 
inheritance was long indefeasible, and the children or heirs 
at law were incapable of exclusion by will. Till at length 
it was found, that so strict a rule of inheritance made hens 
disobedient and headstrong, defiauded creditors of their just 
debts, and prevented many provident fatheis from dividing 
or charging their estates as the exigence of their families 
required. This introduced pretty generally the right of 
disposing of one’s property, or a part of it, by testament , that 
is, by written or oral instructions properly "witnessed and au- 
thenticated, according to the pleasure of the deceased, which 
we therefore emphatically stile his "will. This was established 
in some countries much later than in others. With us in 
England, till modern times, a man could only dispose of one- 
third of his moveables from his wife and children , and, m 
general, no will was permitted of lands till the reign of Henry 

1 Gen, xv. 3 
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the eighth , and then only of a certain portion for it was not 
till after the restoration that the power of devising real pro- 
perty became so universal as at present ( 1 ) 

Wills therefore, and testaments, rights of inheritance and 
successions, are all of them creatures of the civil or municipal 
laws, and accoidingly are in all respects regulated by them, 
every distinct country having diffeient ceremonies and ie- 
quisites to make a testament completely valid neithei does 
any thing vary moie than the right of niheiitance undei dif- 
[ 13 ] ferent national establishments. In England particularly, this 
diversity is carried to such a length, as if it had been meant to 
point out the powei of the laws in regulating the succession 
to property, and how futile every claim must be, that has 
not its foundation m the positive rules ot the state. In per- 
sonal estates the father may succeed to his child len , m landed 
property lie uevei can be tnen immediate hen, by any the 
remotest possibility in geneiul only the eldest son, in some 
places only the youngest, in otheis all the sons togethei, 
have a right to succeed to the inheritance in real estates 
males aie prefened to females, and the eldest male wilL 
usually exclude the rest, in the division of peisonal estates, 
the fern lies of equal degiee aie admitted together with the. 
males, aud no right ot primogeniture is allowed 

This one consideration may help to remove the scruples 
of many well-meaning persons, who set up a mistaken con- 
science m opposition to the rules of law It a man dis- 
inherits Ins son, by a will duly executed, and leaves Ins estate 
to a stranger, there are many who consider this pioceeding as 
contrary to natural justice, while otheis so scrupulously ad- 
here to the supposed intention of the dead, that if a will ot 
lands be attested by only two witnesses instead of thee , which 
the law requnes, they aie apt to imagine that the heir is 
bound in conscience to relinquish his title to the devisee. 
But both of them certainly proceed upon very erroneous 
principles, as if, on the one hand, the son had by nature a 
right to succeed to his father’s lands , or as if, on the other 
hand, the owner was by nature entitled to direct the succession. 


(l) fete post, 375 
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of lus property attei his own decease Whereas the law of 
■nature suggests, that on the death of the possessoi the estate 
should again become common, and be open to the next occu- 
pant, unless otherwise ordered for the sake of civil peace by 
the positive law of society The positive law of society, which 
is with us the municipal law of England, directs it to vest in 
such person as the last piopnetor shall by will, attended with 
certain requisites, appoint, and, in defect of such appoint- 
ment, to go to some particular peison, who, from the result 
of certain local constitutions, appears to be the heir at law 
Hence it follows, that where the appointment is legulafly 
made, theie cannot be a shadow of light in any one but the 
person appointed and where the necessary requisites are 
omitted, the right of the hen is equally strong and built upon 
as solid a foundation, as the 1 lght of the devisee would have 
been, supposing such requisites were observed 

But, after all, there are some few things, which, not- 
withstanding the general introduction and continuance of 
piopeity, must still unavoidably remain in common, being 
such wherein nothing but an usufructuary pioperty is capable 
of being had and theiefore they still belong to the first 
occupant, during the time he holds possession of them, and 
no longer Such (among others) are the elements of light, 
air, and water , which a man may occupy by means of his 
windows, Ins gardens, his mills, and other conveniences 
such also are the generality of those animals which are said 
to be Jet ae naturae , or of a wild and untameable disposition , 
which any man may seise upon and keep for his own use or 
pleasure All these things, so long as they remain m posses- 
sion, every man has a right to enjoy without disturbance , 
but if once they escape from his custody, or he voluntarily 
abandons the use of them, they return to the common stock, 
and any man else has an equal right to seise and enjoy them 
afterwards (2) 

Again , there are other things in which a permanent 
property may subsist, not only as to the temporary use, but 
also the solid substance , and which yet would be frequently 
found without a propuetor, had not the wisdom of the law 


14 3 


( 2 ) See post, 402 
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piovided aiemcdy to obviate this inconvenience. Such are 
forests and otliei waste giounds, which weie omitted to be 
appiop/iated in the genet al distribution of lands , such also 
are wrecks, estrays, and that species of wild animals which 
the arbitrary constitutions of positive law have distinguished 
from the rest by the well-known appellation of game. With 
regard to these and some others, as disturbances and quarrels 
would frequently anse among individuals, contending about 
the acquisition of this species of property by first occupancy, 

T 1 5 ] the law has therefore wisely cut up the root of dissension, by 
vesting the things themselves in the sovereign of the state 
or else in his representatives appointed and authorised by 
him, bemg usually the lords of manors (3) And thus the 
legislate te of England has universally piomoted the grand 
ends of civil society, the peace and secuiity of individuals, by 
steadily put suing that wise and orderly maxim, of assigning 
to every thing capable of ownership a legal and determinate 
ownei (4) 

( 3 ) See post, 4io 

(4) It is not very easy (as the author seems to be aware,) for the minds 
of readers, who have been born and bred up in all the habits, and with the 
feelings of civil society, to admit the truth of this reasoning on the acqui- 
sition and transmission of property The subject is too wide a one to be 
satisfactorily discussed in a note, but two observations maybe made, as 
important in forming a sound opinion on the whole matter First, we 
should have a clear notion of what is meant by natural rights, or rights 
founded in the law of natuie, as far as regards this subject When we say 
that a right to devise property of our own acquisition, or to inherit that 
left undisposed of by our fathers, is a right founded on the law of nature, 
we commonly mean a right founded on those conclusions of natural reason 
and justice, which men in almost all civil societies have, as it were, by ge- 
neral consent recognised and established But it is obvious that the law of 
nature, thus undei stood, presupposes the formation, nay, even in some 
measure the maturity of civil society, and of course along with it the exist- 
ence of the right of property Whereas, strictly considered, the law of 
nature relates to a time anterior to tins, and provides for a state of things 
independent of civil compact In this point of view it seems correct to 
say that inheritance and devise are not founded on the law of nature 

But, secondly, in the former sense it may be equally true, that the indus- 
trious acquirer of property has a natural right to transmit it to whomsoever 
he pleases, and that the child has a natural right to inherit what his ances- 
tor shall not have transmitted specially to any other person , that is to say, 
the wisest, persons in all societies have agreed that by the establishment of 
these two rights certain great purposes of civil union are best answered 
See the early part of the Considerations on the Law of Forfeiture 
13 
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CHAPTER THE SECOND 


or REAL PROPERTY; and, firs r, of 
CORPOREAL HEREDITAMENTS. 


rpriE objects of dominion oi piopeity aic things, as conti 1 - 
distinguishcd from pasons and things ue by the law ol 
England distributed into two kinds, things ital and tilings 
pasonal Things leal aie such as aie peimanent, fixed, and 
immoveable, which cannot be earned out of their place, as 
lauds and tenements things peisonal are goods, money, and 
all other moveables , which may attend the ownei ’s person 
wheievei he thinks proper to go 

In tieatmg of things leal, let us consider, fiist, then scveial 
sorts 01 kinds , secondly, the tenuies by which they may be 
holden, tluidly, the estates which may be had m them, and, 
foui tlily, the title to them, and the mannet of acquiring and 
losing it. 

First, with regaul to then several soits oi kinds, things 
real are usually said to consist in lands, tenements, oi heie- 
ditaments Land comprehends all things of a permanent, 
substantial nature , being a word of a very extensive signifi- 
cation, as will presently appear more at large Tenement is a 
word of still greater extent, and though m its vulgar accept- 
ation it is only applied to houses and other buildings, yet m [ 17 J 
it’s original, pioper, and legal sense, it signifies every thing 
that may be holden, provided it be of a permanent nature , 
whethei it be of a substantial and sensible, or of an unsub- 
stantial ideal kind Thus libetum tenementum, frank tenement, 
or fieehold, is applicable not only to lands and other solid 
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objects, but also to offices, rents, commons, and the like * 
and, as lands and houses are tenements, so is an advowson a 
tenement, and a franchise, an office, a right of common, a 
peerage, or other property of the like unsubstantial kind, are 
all of them, legally speaking, tenements b . But an heredita- 
ment, says sir Edward Coke c , is by much the largest and 
most compiehensive expression for it includes not only lands 
and tenements, but whatsoever may be inherited, be it coi- 
poieal or incorpoieal, real, personal, or mixed Thus an 
heir-loom, or implement of furniture which by custom de- 
scends to the heir together with an house, is neither land, nor 
tenement, but a mere moveable yet being inheiitable, is 
comprised under the general word hereditament and so a 
condition, the benefit of which may descend to a man from 
his ancestor, is also an heieditament d (1) 

Hereditaments then, to use the largest expression, are 
of two kinds, corporeal and incorporeal. Corporeal consist 
of such as affect the senses , such as may be seen and handled 
by the body mcoiporeal are not the object of sensation, can 
neither be seen nor handled, are creatures of the mmd, and 
exist only in contemplation. 

Corporeal hereditaments consist wholly of substantial and 
permanent objects, all which may be comprehended undei 
the general denomination of land only For land, says sir 
Edward Coke', comprehendeth in it’s legal signification any 
ground, soil, or earth whatsoever , as arable, meadows, pastures, 
woods, moors, waters, marshes, furzes, and heath It legally 

* Co Litt 6 d 3 Rep 2 

b Ibvl 19, 20 e Co Litt. 4 

c Ibid 6 


(1) By a condition is here meant a qualification or restriction annexed 
to a conveyance of lands, whereby it is provided that in case a particular 
event does or docs not happen, or a particular act is done or omitted to 
be done, an estate shall commence, be enlarged, or defeated As an in- 
stance of the condition here intended, suppose A to have infeoffed B of on 
acre of ground upon condition that if his heir should pay the feoffee 2 Or 
he and his heir should re-enter, this condition would be an hereditament 
descending on A’s heir after A’s death, and if such heir after A’s death 
should pay the 20 s he would be entitled to re-enter, and would hold the 
land, as if it had descended to him Co Litt 201 214 b 
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mcludeth also all castles, houses, and other buildings foi 
they consist, saith he, of two things, land, which is the 
foundation, and structure thereupon , so that if I convey the 
land 01 giound, the structuieoi building passeth theiewith 
It is obsei cable that t cal at is heie mentioned as a species of 
land, which may seem a kind ol solecism, but such is the 
language of the law and therefoie I cannot bring an action to 
lecovei possession of a pool oi olliei piece of water by the 
name of water only , either by calculating it’s capacity, as, foi 
so many cubical yards, or, by superficial measuic, foi twenty 
acres ot watei , or by geneial descnption, as foi a pond, a 
watercouise, or a uvulet but I must bung my action foi the 
land that lies at the bottom, and must call it twenty acies ot 
land coveted with watei f For watei is a moveable wandeiing 
thing, and must of necessity continue common by the law ol 
natuie, so that I can only have a temporary, transient, 
usufructuary, property therein wherefore, ll a body of watei 
runs out ot my pond into another man’s, I have no right to 
reclaim it But the land, which that watei coveis, is pei- 
manent, fixed, and immoveable and theiefoie in this I may 
have a certain substantial propeity , ot which the law will take 
notice, and not ot the other 

Land hath also, in it’s legal signification, an indefinite 
extent, upwards as well as downwards Cujus tst solum, (jus 
cst usque ad coclutn, is the maxim of the law upwards, tlieie- 
tore no man may erect any building, oi the like, to over hang 
another’s land and, downwards, whatever is m a duect line, 
between the surface of any land and the centre of the earth, 
belongs to the owner of the surface , as is every clay’s expe- 
lience m the mining countnes So that the word “land” 
includes not only the face of the eaith, but every thing undei 
it, oi over it. And therefoie, if a man giants all his lands, 
he grants theieby all his mines of metal and othei fossils, his 
woods, his watei s, and his houses, as well as his fields and 
meadows Not but the particular names of the things are 
equally sufficient to pass them, except in the instance of [ 19 ] 
water , by a grant of which, nothing passes but a right of 
fishing g but the capital distinction is this, that by the name 

* Brownl 14H v Co Litt 4 
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of a castle, messuage, toft, croft, 01 the like, nothing else will 
pass, except what falls with the utmost propriety under the 
term made use of, but by the name of land, which js nomen 
generalissimum, every thing teriestnal will pass ' 1 

Co Lm, 4, 5 , 6 
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CHAPTER r lIIL I'll HID. 

of INCORPOREAL HEREDITAMENTS. 


A N . mcoipoieal lieieclitanient is a right issuing out of a 
thing coipoi ite (whether leal or personal) oi concerning, 
oi annexed to, or exeicisable within, the same’ It is not 
the thing corpoiate itself, which may consist m lands, houses, 
jewels, or the like, but something collateial thereto, as a 
rent issuing out of those lands or houses, oi an office relating 
to those jewels In slioit, as the logicians speak, coi portal 
hereditaments aie the substance, which may be always seal, 
always h nulled mcoi poi eal hereditaments are but a sort of ac- 
cidents, which inhere in and aie supported by that substance , 
and may belong, or not belong to it, without any visible 
alteration theiem Then existence is meielym idea and ab- 
stracted contemplation , though their effects and piofits may 
be frequently objects of oui bodily senses And, indeed, if 
wr would fix a cleai notion of an incorporeal hereditament, 
we must be careful not to confound together the profits 
pioduced, and the thing, or heicditament, which produces 
them An annuity, for instance, is an incorporeal heredit- 
ament for though the money, which is the fiuit or pioduct 
of this annuity, is doubtless of a corpoieal nature, yet the 
annuity itself, which produces that money, is a thing invisible, 
has only a mental existence, and cannot be delivered over 
from hand to hand So tithes, if we consider the produce of 
them, as the tenth sheaf or tenth lamb, seem to be completely [ 21 ] 
corpoieal , jet they are indeed incorporeal hereditaments * foi 
they being merely a contingent springing light, collateral to 
oi issuing out of lands, can nevei be the object of sense tha,t 

1 Co Litt 19,20 
< 2 
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casual shaie of the annual increase is not, till severed, ca- 
pable of being shewn to the eye, nor of being deliveied into 
bodily possession (1) 

Ingorpohjai lx red i tain on ts are puncipally of ten soits, 
advow'-ons, tithes, commons, ways, offices, dignities, franchises, 
coiodies, or pensions, annuities, and rents 

I Advowson is the right of presentation to a church, or 
ecclesiastical benefice Advowson, advocatio, signifies in cli- 
intelam ) tcipn c, the taking into protection, and therefore is 
■■A nonymous with patronage, pahonatus and he who has the 
1 iglit of advowson is called the patron of the church. For, 
when loids of manors first built churches on their own de- 
mesnes, and appointed the tithes of those manors to be paid 
to the officiating ministers, which before were given to the 
tlergy in common, (from whence, as was formerly mentioned b , 
aiose the division of parishes,) the lord, who thus built 
a chinch, and endowed it with glebe or land, had of common 
light a powei annexed of nominating such minister as he 
pleased (provided he were canonically qualified) to officiate 
m that chinch, of which he was the founder, endower, main- 
tamei, or, in one word, the patron c 

This instance of an advowson will completely illustrate 
the nature of an incorporeal hereditament It is not itself the 
bodily possession of the church and its appendages , but it is 
a i iglit to give some othei man a title to such bodily possession. 

h Vol I png 112 appears also to hare been allowed m 

c This original of the jus patronalns, the Roman empire JVov 26 t 12. 
by building and endowing the church, e 2 1 Vov 118 c 23 


(l) The Inst clause of this sentence is scarcely expressed with propel 
picusion, and runs into the very eiroi, against which the reader is guarded 
m the text, ot confounding the produce with the thing producing them. 
“ The casual share of the annual increase” is in fact as much an object of 
sense before se\ erancc as after , just as where a number of acres belong to 
a number of individuals, and are allotted yearly to each in certain propor- 
tions, though no one before allotment can say which is his acre, yet un- 
doubtedly each acre is still corporeal, and an object of sense But the 
right to the casual share is always incorporeal, as well after as before the 
severance 
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The advowson is the object of neitliei the sight, noi the touch , 
and yet it perpetually exists in the mind’s eye, and in con- 
templation of law It cannot be delivered from man! to man 
by any visible bodily transfer, not .can corpoial possession be 
had of it. If the patron takes coipoial possession of the [ 22 1 
church, the church-yard, the glebe oi the like, he inti udes 
on another man’s propeity for to these the paison has an 
exclusive right The patronage can thereloie be only con- 
veyed by operation ot law, by veibal grant (2), eilliei oial oi 
written, which is a kind of invisible mental tiansler and be- 
ing so vested it lies dormant and unnoticed, till occasion calls 
it forth when it pioduces a visible coi poreal fi uil, by entitling 
some clerk, whom the patron shall please to nominate, to en- 
tei, and receive bodily possession of the lands and tenements 
of the chuich. 

Advowsons arc cither advowsons appendant , oi advowsons 
in gtoss. Lords of manors being ouginallj the only founders, 
and of couise the only pations, ot churches d , the right of 
patronage or presentation, so long as it continues annexed to 
the possession of the manoi, as some have done from the 
foundation of the church to this d ly, is called an advowson 
appendant' and it will pass, or be conveyed, togethei with 
the manor, as incident and appendant thereto, by a giant of 
the manoi only, without adding any otliei words 1 But 
where the property of the advowson lias been once sep.uatcd 
from the property of the manoi by legal conveyance, it is 
called an advowson in gross, oi at laige, and nevei can be 
appendant anymore, but is loi the futuie annexed to the 
person of its owner, and not to his manoi or lands 8 (3) 

" Co Litt 119 ' Ibid 707 

'Ibid 121 . s I/nd 120 

(2) Mr Christian has cited Woodeson’s remaik upon the inaccuracy of 
this expression , in no age of the English law could an advowson m gross, 
t e by itself, pass by word of mouth, though hefote the statute of fruuds, 
it might have passed in that manner as an appendage to a manor, whn li 
was capable of being so conveyed But the entile usage of the word 
“ grant” in this passage is unlawyer-hke, for every “ grant” in law is by 
deed 

(3) Disappendancy (as it is called") may however be only temporary 
under certain circumstances, which are collected in Bum’s Ecc Law tit 

C S diowsoii. 
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Advowsons me also either piesentative , rollative, 01 dona- 
tive h An adtowson piesentative is wheie die pafion hath a 
light ot presentation to the bishop 01 oidinaiy, and moieovei 
to demand of him to institute Ins c/eik, if he finds him canon- 
ically cjualified, and tins is the most usual advowson An 
advowson collate e is where the bishop and patron are one 
and the same peison m which case the bishop cannot piesent 
to himself, but he does, by the one act of collation, oi con- 
[ 23 ] fen mg the benefice, the whole that is done m common cases, 
by both piesentation and institution An advowson donative 
is when the king, 01 any subject by Ins license, doth louncl 
a church or chapel, and oulains that it shall be merely in the 
gilt or disposal ot the patron , subject to his visitation only, and 
not to that of thcoidmary, and vested absolutely m the clerk 
by the pation’s deed ot donation, without presentation, institu- 
tion, 01 induction 1 This is said to have been antiently the only 
way ot confemng ecclesiastical benefices in England, the 
method of institution by the bishop "not being established 
more eaily than the time ot aichbishop Betkcf, in the reign 
of Hemyll k And therefore though pope Alexander III', 
in a letter to Beckct, severely inveighs against the pi ava consut- 
tudo, as he calls it, of mvestituie confened by the patron only, 
this howevei shews what was then the common usage 
Others contend that the claim of the bishops to institution is 
as old as the fust planting of Chnstiamty m this island, and 
in proof ot it they allege a letter from the English nobility to 
the pope in the leign ot Hemy the thud, recorded by Mat- 
thew Paris m , which speaks of presentation to the bishop as a 

1> Co Lilt 1 20 > Dtcrtlal 13 1 7 cl 

* 1M 3-M m A D 1 239 

k Slid tith i 12 } 1 

Aib ouson, s 3 , anil the principle which may be collected from them, 
seems to requne this limitation on the language of the text, viz that wheic 
the separation is effected in fee by the lawful owner of the fee, they can- 
not be reunited by the act and conveyance of the party They may be 
separated wrongfully by the owner of a particular estate, and reunite by 
the action of the ownci of the inheritance, they may be separated pro- 
fessedly for a term by the owner of the inheritance, and reunite of them- 
selves on the expiration of the term , or they may be (it is said) lawfully 
separated in fee by the owners of the inheritance, and reunite by descent, 
on the death of one intestate, upon the other as heir Other instances 
might be given 
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tiling immemonal The truth stems to" be, that, where the 
benefice was to be conferied on a mere layman, he was first 
piesented to the bishop, in oidei to leceive oidination, who 
was at libei ty to examine and refuse him but where the 
clerk was already in orders, the living was usually vested m 
him by the sole donation of the patron , till about the middle 
of the twelfth century, when the pope and his bishops endea- 
voured to introduce a kind of feodai dominion over ecclesias- 
tical benefices, and, in consequence of that, began to claim 
and exercise the 1 lght of institution umveisall), as a species 
of spiritual imestiture 

However this may be, if, as the law now stands, the tiue 
patron once waves this privilege of donation, and piesents to 
the bishop, and his clerk is admitted and instituted, the ad- 
vowson is now become for ever presentative, and shall never [ 24? ] 
be donative any more" Foi these exceptions to general 
lules, and common right, are ever looked upon by the law 
in an unfavourable view, and construed as stnctly as possible. 

If therefore the patron, in whom such peculiar right resides, 
does once give up that right, the law, which loves uniformity, 
will inteipret it to be done with an intention of giving it up 
for ever and will therefore reduce it to the standard ot other 
ecclesiastical livings (4) 

II A second species of incorporeal heiediUments is that 
of tithes , which are defined to be the tenth part of the in- 
crease, yearly arising and lenewing from the profits of lands, 
the stock upon lands, and the personal industry ot the inha- 
bitants the first species being usually called •predial, ns of 
corn, glass, hops, and wood 0 the second mixed, as ot wool, 
milk, pigs, 4 c - p j consisting of natural products, but nurtured 
and preserved in part by the care of man , and of these the 
tenth must be paid m gross , the third personal, as of manual 

" Co Litt 344 Cro Jac 03 r Ibid 

° 1 Roll Abr 635 2 Inst 649 


(4) So also by lG 1 st 2 c 10 if a donative should receive augmenta- 
tion from Queen Anne’s bounty, which it cannot do without the consent 
of the patron under his hand and seal, it becomes liable to lapse, und sub- 
ject to the visitation and jurisdiction of the ordinary, as a presentative 
living 
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occupations, trades, fisheries, and the like , and of these only 
the tenth part of the clear gains and piofits is due' 1 (5) 

Ir is not to be expected fiom the nature of these general 
commentaries, that I should paiticularly specify what things 
are titheable, arid what not , the time when, 01 the manner 
mid proportion in which, tithes are usually due For this I 
must lefci to such authois as have treated the matter in de- 
tail and shall only observe, that, m general, tithes are to be 
paid for every thing that yields an annual increase, as corn, 
hay, fruit, cattle, poultry, and the like, but not foi any thing 
that is of the substance of the eaith, or is not of annual in- 
crease, as stone, lime, chalk, anil the like, nor tor creatures 
that are of a wild nature, m Jc / ar. natutae , as deei, hawks, $c 
whose increase, so as to profit the owner, is not annual, but 
casual r (6) It will rather be our business to consider, 

1 The original of the right of tithes 2 In whom that 
f o" ] light at picsent subsists ‘5 Who may be discliarqt d, eitlio 
totally oi in pait hom paying them 

1 As to then oiigmal, I will not put the title ol the 
cleigy to tithes upon any divine light, though such a light 
tciinmly commenced, and I believe as ceitamly ceased, with 
the Jewish lhcoti.it} Yet an honourable and competent 
maintenance loi the nnnistus oi the gospel is, undoubtedly, 
jint (hunt) whatevei the particular mode oi that maintenance 
may be Foi, besides the positive piecepts of the new testa- 
ment, natural teason will tell us, that an order of men, who 
me sepmated fioin the world, and excluded from other lucia- 
tne piofessions, foi the sake of the rest of mankind, have a 
light to be furnished with the necessaries, conveniences, and 

i 1 Roll Abr 656 r 2 Inst 651 


(s) I lie statute 2&3E 6 c 13 directs, as to peisonal tithes, that only 
the tenth pait ol the clear guns should be paid , but the payment of them at 
all is ilmost entirely d seoutmued, except in the articles of nulls and fish 
Even in these the payment depends entirely upon custom, the statute 
regulating it by that criterion , and therefore according to that a full tenth, 
a clear tenth, or less, or nothing at all is paid See Toller on Tithes, 43 
48 

(6) Both of mines and fossils, however, and of munials ferce natural, tithes 
may be due by special custom Toller, 152 , 153 
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moderate enjoyments of life, at their expence, foi whose 
benefit they foiego the usual means of providing them 
Accordingly all municipal laws have provided a liberal and 
decent maintenance for their national priests or clergy ours 
m particular have established this of tithes, probably in imita- 
tion of the Jewish law and perhaps, considering the dege- 
neiate state of the world in general, it may be moie beneficial 
to the English clergy to found their title on the law of the 
land, than upon any divine right whatsoever, unacknowledged 
aild unsupported by tempoial sanctions 

We cannot precisely ascertain the time when tithes weie 
first introduced into this country Possibly they were con- 
temporary with the planting of Christianity among the Saxons, 
by Augustin the monk, about the end of the sixth century 
But the first mention of them, which I have met w ith in any 
wntten English law, is in a constitutional decree, made in 
a synod held A I) 786 % wherein the payment of tithes in 
geneial is stiongly enjoined This canon or decree, which 
at first bound not the laity, was effectually continued by two 
kingdoms of the heptaichy, in their pailiamentary conven- 
tions of estates, respectively consisting of the kings of Mercia 
and Northumberland, the bishops, dukes, senators, and [ 26 ] 
people Which was a few years later than the time that 
Charlemagne established the payment of them m 1 France, 
and made that famous division of them into four parts , one 
to maintain the edifice of the church, the second to suppoit 
the poor, the third the bishop, and the fourth the parochial 
clergy u 

The next authentic mention of them is in the foedus 
Edwardi et Guthruni , or the laws agreed upon between 
king Guthrun the Dane, and Alfred and his son Edward 
the elder, successive kings of England, about the year 900 
This was a kind of treaty between those monarchs, which 
may be found at large in the Anglo-Saxon laws w wherein 
it was necessary, as Guthrun was a pagan, to provide for the 
subsistence of* the Christian clergy under his dominion, and 

" Book I ch 1 1 Seld c 6 5 7 

Sp of laws, b 31 c, 12 
w Wilkins, pag 51 


* Seld c 8 § 2 
'AD 778 
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accordingly, we find x the payment of tithes not only enjoined, 
but a penally added, upon non-observance which law is 
seconded by the laws of Athelstan y , about the yeai 930 
And tins is as much as can certainly be traced out, with le- 
gard to their legal onginal 

2 We are next to considei the persons to whom they are 
due And upon then first inti oduction (as hath formerly 
been observed 2 ), though every man was obliged to pay tithes 
m general, yet he might give them to what priests he pleased * , 
winch were called aibitianj consecrations of tithes, oi he 
might pay them into the hands of the bishop, who distnbuted 
among his diocesan clergy the levenues of the church, which 
were then in common b But, when dioceses were divided 
into parishes, the tithes of each palish were allotted to its own 
particular minister , first, by common consent, or the appoint- 
ment of lords of manois, and aitei wards by the written law 
of the land c . 

[ 27 1 However, arbitrary conseciations of tithes took place 
again afterwards, and became in general use till the time of 
king John d Which was probably owing to the intrigues of 
the legular clergy, oi monks of the Benedictine and other 
rules, under archbishop Dunstan and his successors who 
endeavoured to wean the people from paying their dues to the 
seculai or parochial cleigy (a much more valuable set of men 
than themselves), and were then m hopes to have drawn, by 
sanctimonious pretences to extraordinary purity of life, all 
ecclesiastical profits to the coffeis of their own societies And 
this wdl naturally enough account for the number and riches 
of the monasteries and religious houses, which were founded 
in those days, and which were frequently endowed with tithes, 
For a layman, who was obliged to pay his tithes somewhere, 
might think it good policy to erect an abbey, and there pay 
them to his own monks , or grant them to some abbey already 
erected since, foi this donation, which really cost the patron 
little or nothing, he might, according to the superstition of 

* cap 6 b Sold c 9 § 4 

I cap 1 1 LL Edgar, cl & 2 Canui c 1 1 

‘ Boole I Introd § 4 d Slid, c 1 1 

a ^ Inst 646 Hob 29 6 
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the times, have masses for ever sung foi Ins soul Rut, 
in process of years, the income of the poor laborious parish 
priests being scandalously 1 educed by these arbitrary consecra- 
tions of tithes, it was remedied by pope Innocent the e thud, 
about the jeai 1200, in a decretal epistle, sent to the aich- 
bishop of Canteibury, and dated horn the palace of Lateran 
which has occasioned sir Hemv Hobart and others to mistake 
it foi a deciee of the council of Lateran, held A D 1170, 
which only prohibited what was called the infeodation oi 
tithes, oi their being granted to mere laymen f , whereas this 
letter of pope Innocent to the aichbishop enjoined the pav- 
ment of tithes to the paisons of the lcspectne parishes 
wlieie every man inhabited, agreeable to what was afterwaids 
dnected by the same pope in othci countnes 11 Tins epistle, 
says sir Edward Coke 1 ', bound not the lay subjects of this 
realm but, being leasonable and just, (and, he might have 
added, being conespondent to the antient law,) it was allowed 
of, and so became Icj terrac This put an effectual stop to 
all the arbitrary consecrations of tithes, except some foot- 
steps which still continue in those portions of tithes, which 
the paison of one palish hath, though rarely, a light to claim 
in another for it is now universally held *, that tithes are 
due, of common light, to the parson of the parish, unless 
tlieie be a special exemption (7) This paison of the paiish, 
we have foimeily seen k , may be either the actual incumbent, 
m else the appropriator of the benefice appropriations being 
a method of endowing monasteries, which seems to have been 
devised by the legular clergy , by way of substitution to arbi- 
trary consecrations of tithes 1 

3 We observed that tithes are due to the parson of com- 
mon light, unless by special exemption , let us theiefore see, 

• c 0}>cra Innocent III lorn 2 pag 452 k Book I p S85 
1 Decretal l 3 t 30 c 19 1 In extraparochial places the king, by 

e Ibul c 2 6 his royal prerogative, lias a right to all 

h 2 Inst 641 the tithes See book I p 113 284 

1 Hegist 46 Hob 296 


( 7 ) The origin of portions probably may be found in the circumstance 
of a lord’s estate extending into what has since become two parishes, and 
the tenants still continuing to pay their tithes to the church which he had 
founded 
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thirdly, who may be exempted from the payment of tithes, 
and how lands, and their occupiers, may he exempted or dis- 
charged from the payment of tithes, either m pait 01 totally, 
first, by a real composition, 01 , secondly, by custom or pre- 
scription 

First, a real composition is when an agreement is made 
between the owner of the lands, and the parson or vicar 
with the consent of the ordinary and the patron, that such 
lands shall for the future be discharged fiom payment of tithes, 
by leason of some land or other real recompence given to the 
parson, m lieu and satisfaction thereof m . This was permitted 
by law, because it was supposed that the clergy would be no 
losers by such composition , since the consent of the ordinary, 
whose duty it is to take care of the church in general , and of 
the pation, whose interest it is to protect that particulai 
church, were both made necessary to render the composition 
effectual and hence have arisen all such compositions as exist 
at this day by force of the common law But expenence 
shewuig that even this caution was ineffectual, and the pos- 
[ 29 ] sessions of the chuich being, by this and otliei means, every 
day diminished, the disabling statute, 1 3 Eliz c 10, was 
made which prevents, among other spiritual persons, all 
parsons and vicars from making any conveyances of the 
estates of their churches, other than for three lives, or twenty- 
one years. So that now, by virtue of this statute, no real 
composition made since the 13 Eliz is good for any longei 
term than three lives, oi twenty-one years, though made by 
the consent of the patron and oidinary which has indeed 
effectually demolished this kind of traffic , such compositions 
being now raiely heard of, unless by authority of parlia- 
ment (8) 

m 2 Inst 490. Regist 38 13 Rep 40 # 


(8) The real recompence mentioned m the text may be a rent-charge 
issuing out of land, or the doing something to the ease or profit of the 
parson A real composiUon must have had its commencement within 
time of memory, and its commencement must be shown , in order to esta- 
blish it, the courts require either the actual production of the deed of com- 
position, or at least some independent proof of its having once existed 
The reason for this is stated to be, that if it were otherwise, the church 

would 
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Secondly, a dischaige by custom or prescription, is where 
time out of mind such peison or such lands have been, 
either partially or totally, discharged from the payment of 
tithes And this immemorial usage is binding upon all par- 
ties , as it is in it’s natuie an evidence of universal consent 
and acquiescence, and with reason supposes a real composi- 
tion to have been formerly made This custom or prescrip- 
tion is either de modo decimandi , or de non decimando 

A modus decimandi , commonly called by the simple name 
of a modus only, is where there is by custom a particular 
manner of tithing allowed, different from the geneial law of 
taking tithes m kind, which are the actual tenth part of the 
annual increase This is sometimes a pecuniary compens- 
ation, as two-pence an acre for the tithe of land sometimes 
it is a compensation m work and labour, as that the parson 
shall have only the twelfth cock of hay, and not the tenth in 
consideration of the owner’s making it foi him sometimes, 
in lieu of a large quantity of crude or imperfect tithe, the par- 
son shall have a less quantity, when arrived to gi eater ma- 
tui lty, as a couple of fowls m lieu of tithe-eggs , and the like. 

Any means, in short, whereby the general law of tithing is 
ulteied, and a new method of taking them is introduced, is 
called a modus decimandi , or special manner of tithing 

To make a good and sufficient modus, the following rules [ 30 ] 
must be obseived 1 It must be certain and invariable”, for 
payment of diffeient sums will prove it to be no modus, that 
is, no ouginal leal composition, because that must have been 
one and the same, from its first original to the piesent time 
2 The thing given, in lieu of tithes, must be beneficial to 
the paison, and not for the emolument of third persons only”, 
thus a modus, to lepair the church m lieu of tithes, is not 
good, because that is an advantage to the parish only, but 
to repair the chancel is a good modus, for that is an advantage 
to the parson 3 It must be something different from the 

“ 1 Keb 602 o 1 Roll Abr 649 

would be defrauded, and every bad modus (bad for its rankness) would be 
turned into a good composition See Toller on Tithes, 219 Burn, Ec. L 
o 43 7 , and the cases there referred to 
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tiling compounded for !> one load of hay, in lieu of all tithe 
hay, is no good modus , foi no pai son would bond Juh make 
a composition to leceive Jess than his due in the same species 
of tithe, and theiefoie the law will not suppose it possible 
for such composition to have existed 4 One cannot be dis- 
cluigcd horn payment of one species of tithe, by paying a 
modus foi anotliei r ‘ Thus a modus of Id for eveiy milch 
cow will disthaige the tithe of milch kme, but not of baucn 
cattle foi tithe is, of common light, due foi both , and 
theiefoie a modus foi one shall never be a discharge loi the 
other 5 The lccompcnce must be in its natuie as duiable 
as the tithes dischaiged by it, that is, an inheritance cer- 
tain r and theiefoie, a modus that every inhabitant of a house 
shall pay 4 d a yen, m lieu of the owner’s tithes, is no good 
modus, foi possibly the house may not be inhabited, and then 
the recompence will be lost 6 The modus must not be too 
laige, which is called a aide modus as if the real value of 
the tithes be (Ml. pci annum , and a modus is suggested ol 
40/ , tilts modus will not be established though one of 40s 
might have been valid " Indeed, pioperly speaking, the doc- 
trine ot lanlncss in a modus is a mere lule of evidence, drawn 
from the lnipiobabihty of the fact, and not a rule of law 1 
Foi, in these cases of piescnptive oi customary moduses, it is 
[ 31 ] supposed that an original real composition was antiently 
made , which being lost by length of time, the immemorial 
usagi is admitted as evidence to shew that it once did exist, 
and that from thence such usage was derived. Now time 
ot memoiy bath been long ago ascei tamed by the law to 
commence fiom the beginning of the reign of Richaid 
the first u , and any custom may be desti oyed by evidence of 
non-existence m any pait of the long penod from that time 
to the present , wheiefoie, as this real composition is sup- 

p 1 Ltv 170 ation m a writ of right But, siuce by 

* Cro Eli/ 446 Salk 657 the statute 02 Hen VIII i 2 this pe- 

r 2 P W iim 462 nod (in a writ of right) hath been very 

s 1 1 Mod 60 r itionally reduced to 60 years, it seems 

* Pt/It v Do\ihnz, Hd 10 Geo III unaccountable, that the date of legal 

C B 2 B1 R 1257 presenption or memory should still 

u 2 Inst 23S, 239 This rule was continue to be reckoned from an sera 
adopted, when by the statute of Wcstm so \ery antiquated Sec Litt §170 
1 (0 Pdw I c 30 ) the rug» of Hi- 01 lien VI 2 Roll Abr 269 

chard I was made the time of limit- pi 16 
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posed to have been an equitable contract, or the full value 
of the tithes, at the time of making it, if the modus set up 
is so rank and large, as that it beyond dispute exceeds 
the value of the tithes in the time of Richard the fiist, 
this modus is (m point of evidence) felo dc se, and destioys 
itself For, as it would be destioyed by any direct evidence 
to piove it’s non-existence at any time since that oeia, so also 
it is destioyed by cariymg m itself this internal evidence of a 
much later original 

A prescription dc non dccimando is a claim to be entnely 
dischaiged of tithes, and to pay no compensation in lieu ot 
them. Thus the king by his pierogative is discharged from 
all tithes v (9) So a vicai shall pay no tithes to the lector, noi 
the rectoi to the vicar, for ccclcsia dccvnas non solvit ecclesuc w 
But these personal pnvileges (not arising from or being an- 
nexed to the land) aie personally confined to both the king 
and the clergy , for their tenant or lessee shall pay tithes, 
though m then own occupation then lands are not generally 
titheable x And, generally speaking, it is an established rule, 
that, in lay hands, modus de non decimando non valet y But 
spiritual persons or corporations, as monasteries, abbots, 
bishops, and the like, weie always capable of having then 

' Cro Liu 511 * Cro Lliz 479 

'"Ibid 479 511 Sav J Moor 910 * Ibul 511 

(9) In the case of the Earl ot Hertford v Leech, Gwill 486 there is 
lather a strained attempt to refer this prerogative of the king to his being 
‘persona mixta , et sacro oleo unctus, having the supreme ecclesiastical juus- 
diction in him, and being the supreme ordinary that hath the cuic of souls 
If this were correct, then all the absolute exemptions might in some sense 
be said to be founded on one principle, that of ccclesia dccimas non solvit 
ecclesicc , but it seems more safe and simple to refer it to mere usage, upon 
which the king by prerogative may prescribe for the holding free from pay- 
ment of tithes Perhaps this may enable us to reconcile the difference which 
prevails in the books, as to how far this prerogative extends, sonic stating it, 
as in the text, to be merely personal, (and if so, it is obviously almost nuga- 
tory,) otheis affirming that it includes the king’s tenants for years or at will 
Neither may be right universally, and yet the decisions both ways may be 
correct, it they were governed by the particular prescriptions proved or 
admitted in each case, which from the shortness of some of the printed 
reports cannot be ascertained All, however, agree, that where the king 
aliens the freehold, the privilege docs not extend to his patentee Com 
Dig Dism E 2 2 Woodd loo Gwill 184 869 
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lands totally discharged of tithes by various ways*, as, 1 By 
real composition 2 . By the pope’s bull of exemption , 3. By 
unity of possession , as when the rectory of a parish, and 
lands in the same parish, both belonged to a religious house, 
those lands were discharged of tithes by this unity of posses- 
sion, 4 By prescription, having never been liable to tithes, 
by being always m spiritual hands 5 By virtue of then- 
order, as the knights-templars, Cistercians, and others, whose 
lands were pnvileged by the pope with a discharge of tithes* 
Though upon the dissolution of abbeys by Hen VI1J most 
of these exemptions from tithes would have fallen with them, 
and the lands become titheable again , had they not been 
supported and upheld by the statute 31 Hen VIII c 13, 
which enacts, that all persons who should come to the pos- 
session of the lands of any abbey then dissolved, should hold 
them free and discharged of tithes, in as large and ample a 
manner as the abbeys themselves foimerly held them And 
from this original have spiung all the lands, which being in 
lay hands, do at present claim to be tithe free for, if a man 
can shew his lands to have been such abbey-lands, and also 
immemorially discharged of tithes by any of the means before- 
mentioned, this is now a good prescription de non detmando 
But he must shew both these requisites , for abbey-lands, 
without a special ground of dischaige, are not discharged of 
course , neither will any prescuption de non decimando avail 
in total discharge of tithes, unless it relates to such abbey- 
lands (10) 

2 Hob 309 Cro Jac G08 a 2 Rep 44 Sold nth c 13 § 2 

( 10 ) The 2 H 5 dissolved all the alien pnorios and abbeys, as the 27 II 8 
c 28 did all religions houses whose annual revenue was under 200/ , anil 
neither of these statutes contained any such provision as that which is 
found in the 31 H 8 c 13 , and which is held not to extend to houses 
dissolved under the former statutes Lord Hobart indeed observes, in 
Wnght v Gerrard, p 309 , that even of these abbies, if the lands before 
dissolution piud no tithes by prescription, the king or his patentees would 
hold them also free, for this was not a grant or privilege that needed pre- 
servation by any statute , they were not properly lands discharged, but 
lands uncharged with tithes But this doctrine, which was not material 
to the decision of the case, was questioned by Sir T Plurner M R in Pago 
v Wilson, 2 Jacob and Walker, 528 and seems to have been virtually over- 
ruled in Penfold v, Groomc, ibid. 534 
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III Common, or right of common, appears from its very 
definition to be an incorporeal hereditament being a profit 
which a man hath in the land of another , as to feed his 
beasts, to catch fish, to dig turf, to cut wood, or the like a 
And hence common is chiefly of four soi ts , common of pas- 
tuie, of piscary, of turbary, and of estovers. 

1 Common of pasture is a right of feeding one’s beasts £ S3 1 
on another’s land for in those waste grounds, which are 
usually called commons, the property of the soil is generally 
in the lord of the manor , as in common fields it is in the 
particulai tenants This kind of common is either appen- 
dant, appurtenant, because of vicinage, or m gross b . 

Common appendant is a right belonging to the owners or 
occupiers of aiable land, to put commonable beasts upon the 
lord’s waste, and upon the lands of other persons within the 
same manoi. Commonable beasts are either beasts of the 
plough, or such as manure the ground This is a matter of 
most universal right, and it was oi lginally permitted c , not 
only for the encouragement of agncultuie, but foi the neces- 
sity of the thing Foi, when lords of manoi s granted out 
parcels of land to tenants, for sei vices either done oi to be 
done, these tenants could not plough oi manure the land 
without beasts , these beasts could not be sustained without 
pasture; and pasture could not be had but in the lords’ 
wastes, and on the umnclosed fallow grounds of themselves 
and the other tenants. The law therefore annexed this light 
of common, as inseparably incident to the grant of the lands , 
and this was the original of common appendant, which ob- 
tains m Sweden, and the othei noithern kingdoms, much m 
the same manner as in England d . Common appm tenant 
ariseth from no connection of tenure, not from any absolute 
necessity , but may be annexed to lands m other lordships % 
or extend to other beasts, besides such as are generally com- 
monable , as hogs, goats, oi the like, which neithei plough 
nor manuie the ground This not ansing from any natural 
propriety or necessity, like common appendant, is therefoie 

a Finch law 157 d Shernh dejure Sueonum , l 2 c.6 

b Co latt l»a * Cro Car 482 1 Jon 397 

' 2 Inst 86 
VOX IT 
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not of general right , but can only be claimed by [special 
grant or (11)] immemoiial usage and pi esci lption f , winch 
the law esteems sufficient pioof of a special grant 01 agree- 
ment for tins puipose Common because of vicinage, 01 
neighboui hood, is wheie the inhabitants of two townships, 
which lie contiguous to each other, have usually mtercom- 
[ 34- ] moned with one another , the beasts of the one straying mu- 
tually into the other’s fields, without any molestation from 
either This is indeed only a permissive light, intended to 
excuse what m stuctness is a trespass in both, and to pre- 
vent a multiplicity of suits and therefoie either township 
may inclose and bar out the other, though they have mter- 
commoned time out of mind Neithei hath any person of 
one town a right to put his beasts oiigmally into the other’s 
common but if they escape, and stray thithei of themselves, 
the law wmks at the trespass 8 Common in gtoss, or at 
large, is such as is neithei appendant nor appurtenant to land, 
but is annexed to a man’s person , being granted to him and 
his heirs by deed, oi it may be claimed by prescriptive right, 
as by a paison of a chinch, or the like corporation sole 
This is a separate inheritance, entirely distinct from any 
landed propel ty, and may be vested in one who has not a 
foot of ground in the manor 

Ati these species, of pastmable common, may be and 
usually are limited as to number and time, but theie are also 
commons without stint, and which last all the year By the 
statute of Merton, however, and other subsequent statutes h , 
the lord of a manoi may enclose so much of the waste as he 
pleases foi tillage oi woodground, provided he leaves com- 
mon sufficient for such as are entitled thereto This enclo- 
sure, when justifiable, is called in law, “ approving ,” an an- 
tient expression, signifying the same as “ improving 1 ” The 
lord hath the sole interest in the soil , but the interest of the 
lord and commoner, in the common, are looked upon in law 

f Co Litt 121, 122 h 20 Hon III c 4 29 Geo II c 36 

8 Ibul 122 and 31 Geo II c 41 

1 2 Inst 474 

(11) See Cowlam v Slack, lsEast, 108 , which determined that common 
appurtenant may be claimed by modem special grant, as well as by pre- 
scription 
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as mutual. They may both bring actions for damage done, 
either against strangers, or each other , the lord for the pub- 
lic injury, and each commoner for lus private damage 1 ". (12) 

2, 3 Common of piscary is a liberty of fishing in anothei 
man’s water , as common of turbai y is a libel ty of digging 
tuif upon another’s ground 1 There is also a common of 
digging for coals, minerals, stones, and the like All these 
bear a resemblance to common of pasture in many respects , 
though m one point they go much farther , common of pas- 
tuie being only a right of feeding on the herbage and vesture 
of the soil, which lenews annually, but common of turbary, 
and those aftei mentioned, are a right of carrying away the 
very soil itself 

4 Common of estovers or estouviers, that is, necessarus , 
(from cstoffer, to furnish,) is a libeity of taking necessaiy wood, 
foi the use or furniture of a house or farm, from off anothei ’s 
estate The Saxon word, bote, is used by us as synonymous 
to the French estover s and therefore house-bote is a sufficient 
allowance of wood, to repair, or to bum in, the house which 
k 9 Hop 113 1 Co Litt 122 


(12) The construction put upon the statute of Merton is, that not merely 
lords of manors, but any person seised in fee of part of a waste within a 
manor may approve under the restrictions mentioned in the text 6 lover v 
Lane, 3 T R 445 The statute of Merton, however, is confined to com- 
mon of pasture, and though perhaps the lord at common law might have 
inclosed against common appendant, because it did not arise fiom express 
grant, but was an incident to anothei grant, yet he could not do so against 
any other right of common The consequence is, that wherever there 
exist other rights of common than that of pasture, and the lord desires to 
approve either at common law, or under the statute, he must do it so as 
not to interrupt the holders of those other rights in the exercise of them 
See Fawcett v Strickland, Willes, 57 Shakespear v Peppin, 6T R 741 
Grant v Gunner, 1 Taunt 435 The two statutes of George the second, cited 
in the margin, and the 10 G 3 c 42 , amending them, go rather beyond the 
statute of Merton foi the purpose of encouraging the growth of timber , and 
without reference to the sufficiency of common left, thev impower the owners 
of wastes, with the consent of the majority m number and value of the 
commoners, and vice vend, the majonty, &c of the commoners, with the 
assent of the owners, or any other persons or bodies, with the assent of the 
owners and majority, &c of the commoners, to inclose for timber any part 
of the waste for such time and on such conditions as shall be agreed on. — 
See Vol.III 236 &c, 

D 2 
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latter is sometimes called fire- bote plough-bote and cart-bote 
are wood to be employed m making and lepairwg all instru- 
ments of husbandry, and hay-bote, or hedge-bote, is wood for 
repairing of hays, hedges, 01 fences. These botes or estovers 
must be reasonable ones , and such any tenant or lessee may 
take off the land let or demised to him, without waiting for 
any leave, assignment, or appointment of the lessor, unless he 
be restrained by special covenant to the conti ary m (13) 

These several species of commons do all originally result 
from the same necessity as common of pasture , viz for the 
maintenance and carrying on of husbandry , common of pis- 
cary being given for the sustenance of the tenant’s family , 
common of turbary and fh e-bote for his fuel , and house-bote, 
plough-bote, cart-bote, and hedge-bote, for repairing his house, 
his instrumentsof tillage, and tlienecessary fences of his grounds 

IV. A fourth species of mcorpoie.il hereditaments is that 
of ways, or the right of going ovei anothei man’s ground I 
speak not here of the king’s highways, which lead from town 
to town , nor yet of common ways, leading from a village into 
the fields, but of private ways, in which a particular man 
may have an interest and a right, though another be owner of 
the soil This may be granted on a special permission, as 
when the owner ot the land grants to another a liberty of 
passing over lus giounds, to go to church, to market, or the 
like in which case the gift 01 grant is particular, and con- 
fined to the giantee alone it dies with the person, and, if 
[ 36 ] the grantee leaves the country, he cannot assign ovei his right 
to any other, noi can he justify taking another person m his 
company" A way may be also by (14) prescnption , as if all 

m Co Lltt 41 " Finch law SI 

(13) Though the right of taking estovers result from the same necessity 
as the right of common, it is clearly not a right of common, when exercised 
by a tenant on the land demised to him, which the manner of its introduc- 
tion in this place might lead the student to suppose it was See post, 122 

144 

(14) The word “custom” should be inserted here, which the author 
intended to include, probably, under the term “ prescription,” (though at 
p 263 post, he has properly distinguished between the two) for his first 
instance is • cos tom, and not a prescription 
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the inhabitants of such a hamlet, or all the owners and occu- 
piers of such a farm, have lmmemoi tally used to cross such 
a ground for such a particular purpose lor this immemorial 
usage supposes an original grant, whereby a right of way thus 
appurtenant to land or houses may clearly be created. A right 
ol way may also arise by act and operation of law for, if a 
man grants me a piece of giound in the middle of his field, 
he at the same time tacitly and impliedly gives me a way to 
come at it , and I may cross his land foi that purpose without 
trespass 0 For when the law doth give any thing to one, it 
giveth impliedly whatsoever is necessaiy for enjoying the 
same p (15) By the law of the twelve tables at Rome, where 
a man had the right of way ovei another’s land, and the road 
was out of repan, he who had the right of way might go over 
any part of the land he pleased which was the established rule 
m public as well as private ways And the law of England, 
m both cases, seems to conespond with the Roman’. (16) 


V Offices, which are a light to exercise a public or 
private employment, and to take the fees and emoluments 
thereunto belonging, are also incorporeal hereditaments , 


0 luncli law 6 1 
p Co Litt 56 


•i Lord Itnym 7 25 1 Brownl 212 

2 Show 28 1 Jon 297 


(15) Though this, position is undoubtedly true, it is no reason in support 
of the doctrine laid down in the sentence next before it , for in the instance 
put, it is not the law, but an individual, that has given me the piece of 
giound, to the enjoyment of winch the way is necessary The sentence 
should be, when anyone doth give any thing to another, he gives impliedly, &c 
This is true, and is the foundation of what is called a way of necessity, 
which is gamed not only m the instance put in the text, but in the converse 
of it, where a man grants his field, and reserves a piece of ground in the 
middle of it for himself See 1 Wins Saund 325 n 6 Pomfretv Rwroft 

(16) In the case of Taylor v Whitehead, Dougl 745 , this position, so far 

as regards private ways not of necessity, was over-turned, and upon good 
grounds, — he, that has the use of a way, is in justice presumptively bound 
to keep it in repair, and permission given to pass in a specific line is not a 
permission given to pass m any other “ It,” said Mr J Duller, “ this had 
been away of necessity, the question would have required consideration, and 
there it should seem that the same principle, which gave the first way, 
would, when that was impassable, be held to give also any other ” “ High- 

ways,” said Lord Mansfield, “ are governed by a different principle , they 
are lor the public service, and if the usual track is impassable, it is for the 
general good that people should be entitled to pass in another luiev” 
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whether public, a<> those of magistrates , or private, as of 
bailiffs, receiveis, and the like For a man may have an 
estate in them, either to him and his heirs, or for life, or for 
a term of years, 01 during pleasure only save only that 
offices of public trust cannot be granted tor a term of years, 
especially if they concern the administration of justice, for 
[ 37 ] then they might perhaps vest m executors and administra- 
tors r . (17) Neither can any judicial office be granted in 
reversion because though the giantee may be able to perform 
it at the time of the grant, yet before the office fills he may 
become unable and insufficient but ministeual offices may be 
so granted*, for those may be executed by deputy. Also, 
by statute 5&6Edw VI c 16 no public office (a few only 
excepted) shall be sold, undei pain of disability to dispose of 
oi hold it (18) For the law presumes that he who buys an 
office will, by bnbeiy, extortion, oi other unlawful means, 
make his purchase good, to the manifest detriment of the 
public 

VI Dignities bear a near lelation to offices Of the 
natuie of these we treated at large in the former book', it 
will theiefore be here sufficient to mention them as a species 
of incorporeal hereditaments, wheiein a man may have a 
pioperty or estate 

VII 1< RA^pniSFS aie a seventh species Franchise and 
liberty aie used as synonymous terms * and their definition 
is" a royal privilege, oi branch of the king’s prerogative, 
subsisting m the hands of a subject Being therefore derived 
from the crown, they must arise from the king’s grant; or in 

r 0 Rep 97 1 See book I ell 12 

’ 11 Rep 4 0 !• inch 1 164 

(17) It would seem to be equally inconvenient that such offices should 
be granted m fee or lte-tail , but a distinction is attempted to be made in 
favoui of such grants m the case refeired to in the margin, and we have 
still some instances remaining of shrievalties and similar offices being here- 
ditary 

(18) This statute has been extended in its operation by the 49 G 3 c 126 
to Scotland and Ireland, and made to include all offices lrl the gift of the 
crown, or under the appointment of the East India Company, with certain 
exceptions specified in the statute The oftence of buying or selling, or in 
any way contributing to the purchase or sale of any office within the act, >s 
thereby made punishable a6 a misdemesnor 
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some cases may be held by pi escription, which, as has been 
frequently said, presupposes a grant The kinds of them are 
\anoiis, and almost infinite I will here buefiy touch upon 
some of the principal, piemising only, that they may be 
vested in either natural persons 01 bodies politic , in one man 
or in many but the same identical fianchise, that has before 
been granted to one, cannot be bestowed on anothei, for that 
would prejudice the fonner grant". 

To be a county palatine is a fianchise, vested in a liumbei 
of persons It is likewise a fianchise, for a number of persons 
to be incorporated, and subsist as a body politic, with a power 
to maintain peipetual succession, and do othei 901 porate acts 
and each individual member of such corporation is also said 
to have a fianchise oi fieedom Othei fiancluses aie, to hold 
a court leet to have a manoi 01 loidship, oi, at least, to 
have a lordship pal amount to have waits, wiecks, estrays, 
treasure-tiove, royal fish, foifeitiues, and deodands to have 
a court of one’s own, oi liberty of holding pleas, and trying 
causes to have the cognizance of pleas, which is a still 
greatei liberty, being an exclusive right, so that no other 
court shall tiy causes ansing within that jurisdiction to have 
a bailiwick, oi liberty exempt from the sheriff of the county, 
wheiein the giantee only, and Ins officers, aie to execute all 
process to have a fair oi maiket, with the light of taking 
toll, either theie oi at any other public place^j as at bridges, 
wharfs, or the like, which tolls must have a reasonable cause 
of commencement, (as in consideiation of repairs, or the 
like,) else the fianchise is illegal and void* or, lastly, to 
have a forest, chase, paik, wanen, oi fisheiy, endowed with 
privileges of royalty , which species of franchise may lequire 
a more minute discussion 

As to a forest , this, in the hands of a subject, is properly 
the same thing with a chase , being subject to the common 
taw, and not to the forest laws y (19) But a chase differs 

w 2 Roll Abr 191 Keilsv 196 y 4 Inst S14 

x 2 Inst 220 

(19) A forest in the hands of a subject is not nccessirilv a chase, for the 
king may grant under the great seal, a foiest to a subject with the pnvilejes 
of forest courts and officers Jlin.v Foiests, pi 77 7 o si 
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from a park, in that it is not inclosed, and also in that a man 
may have a chase in another man’s ground as well as in Ins 
own, being indeed the liberty of keeping beasts of chase or 
royal game therein, protected even from the owner of the land, 
with a power of hunting them thereon A pat l is an enclosed 

chase, extending only over a man’s own grounds The word 
paik indeed properly signifies an enclosure, but yet it is not 
every field or common, which a gentleman pleases to surround 
with a wall or paling, and to stock with a herd of deer, that 
is theieby constituted a legal park for the king’s grant, or at 
least immemorial picscuption, is necessary to make it so z 
Though now the diffeienee between a real park and such 
enclosed gioiyuls is m manyiespects not very material only 
that it is unlawful at common law for any person to kill anj 
beasts ot park or chase 2 (20), except such as possess these 
[ 39 ] franchises of forest, chase, or paik Free t vat ten is a similai 

franchise, erected foi preservation or custody (which the woid 
signifies) of beasts and fowls ol wairen b , which, being fetac 
natuiac , eveiy one had a natural light to kill as lie could, 
but upon the intioduction of the loiest laws, at the Noiman 
conquest, as will be shewn herealtet, these animals being 
looked upon as royal game and the sole pioperty of our savage 
monarchs, this franchise ol iree-wairen was invented to pro- 
tect them, by giving the giantee a sole and exclusive power 
ot killing such game so far as his wairen extended, on con- 
dition of Ins pieventing othei persons A man therefore that 
has the franchise ol wairen, is m reality no more than a loyal 
game-keeper , but no man, not even a lord of a manoi, could 
by common law justity sporting on anothei’s soil, or even on 
his own, unless lie had the liberty of free-warien c This 
fianchise is almost fallen into disregard, since the new statutes 

z Co Lift 233 2 Inst 199 11 Hop all wild beasts of venery or hunting 
86 (Co Litt 233 ) 

* fliese arc properly buck, doe, fox, b The boasts are hares, conies, and 
martin, and roe , but in a common and roes , the fowls are either cam)* sires, 
legal sense extend like' lse to all the as partridges, rails, aud quails, or syl 
beasts of the forest which, besides the vestres, as woodcocks and pheasants, 
other, ate reckoned to be hart, hind, or wjuatiles, as mallards and herons, 
bare, boar, and wolf, and m a Word, (Co Litt 233 ) 

c Salk 637 


(20) See post p 419 
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tor preserving the game , the name being now chiefly pre- 
set ved m grounds that are set apait for breeding hares and 
rabbits. There are many instances of keen sportsmen in 
antient times who have sold their estates, and reserved the 
free-warren, or right of killing game, to themselves , by which 
means it comes to pass that a man and his hens have some- 
times tree-warren over anothei’s giound d A fee fishery , oi 

exclusive right of fishing m a public liver, is also a royal 
tranchise, and is considered as such m all countnes where the 
feodal polity has pi evaded e , though the making such grants, 
and by that means appropriating what it seems to be unnatural 
to lestiain, the use of running watei, was prohibited foi the 
future by king John’s great chartei , and the rivers that were 
fenced in his time were directed to be laid open, as well as 
the foiests to be disaffoiested r This opening was extended 
by the second s and third h charters ot Henry III , to those 
also that were fenced under Richard I , so that a franchise of 
iiee fisheiy ought now to be at least as old as the reign ot 
Heniyll This differs from a sevnal fishery; because he [ 40 ] 
that lias a seveial fisheiy must also be (or at least derive his 
right from) the ownei of the soil 1 , which in a free fishery is 
not lequisite It differs also from a common of piscary before 
mentioned, in that the fiee fishery is an exclusive right, the 
common of piscary is not so and therefore in a free fishery, 
a man has a propeity in the fish before they are caught in 
a common ot piscaiy not till afterwards k Some indeed have 
considered a free fishery not as a royal franchise, but merely 
as a private giant of a liberty to fish in the several fishery ot 
the grantor* But to considei such right as originally a flower 
ot the prerogative, till restrained by magna charta, and derived 
by royal giant (previous to the reign of Richard I ) to such 
as now claim it by prescription, and to distinguish it (as we 
have done) from a seveial and a common of fisheiy, may 
remos e some difficulties in respect to this matter, with which 
our books are embarrassed For it must be acknowledged, 
that the rights and distinctions of the three species of fishery 

* Bro Abr tit Warren, 3 h 9 Hen III c 16 

' Seld Mar Claus I 24 Dufresne, 1 M 17 Edw IV 6 P l&Edu IV 4. 

V 503 Crag tie Jur Jeod II 8 15 T 10 Hen VII 24 26 Salk 637 

* cap 47 edit Oxon k F N B 88 Salk 6S7 

s cap 20 * 2 Sid 8 
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are very much confounded m our law-books , and that there 
are not wanting respectable authorities m which maintain that 
a several fishery may exist distinct from the property of the 
soil, and that a free fishery implies no exclusive right, but is 
synonymous with common of piscaiy 

* VIII Coromes are a right of sustenance, or to receive 
ceitain allotments of victual and piovision for one’s mainte- 
nance n In lieu of which (especially when due from eccle- 
siastical persons,) a pension or sum of money is sometimes 
substituted 0 And these may be reckoned anothei species 
of incorporeal hei editaments , though not chargeable on, 01 
issuing from, any corporeal inheiitance, but only charged on 
the person of the ownei in respect of such Ins inheritance 
To these may be added, 

IX Annuities, which me much of the same natuie, 
only that these arise fiom temporal, as the formei fiom spi- 
ritual, persons An annuity is a thing very distinct fiom a 

[ 41 ] rent-chaige, with which it is frequently confounded a rent- 
charge being a burthen imposed upon and issuing out of lands , 
wheieas an annuity is a yenily sum chargeable only upon the 
person of the grantoi p Theiefoie, if a man by deed grant 
to another the sum of 20/ per annum , without expressing out 
of what lands it shall issue, no land at all shall be charged 
with it , but it is a mere personal annuity , which is of so little 
account in the law, that if gi anted to an eleemosynary corpoi- 
ation, it is not within the statutes of mortmain 11 , and yet a 
man may have a real estate in it, though his secunty is merely 
personal (22) 

X Rents are the last species of incorporeal heredita- 
ments The woid rent oi lendei, reditits, signifies a com- 
pensation oi return, it being in the nature of an acknowledg- 
ment given for the possession of some corpoieal inheritance r . 

m See them well digested in Har p Co Litr 144 
grave’s notes on Co Lilt 122 s Jbui 2 

" finch L 1G2 ' Ibid 144 

* See book I ch 8 


( 22 ) As to annuities for lues ^cc post j> 161 
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It is defined to be a certain profit issuing yearly out of lands 
and tenements corporeal It must be a •profit , yet there is 
no occasion for it to be, as it usually is, a sum of money lot- 
spurs, capons, lioises, corn, and othei matteis may be ren- 
dered, and frequently are rendered, by way of lent 8 It may 
also consist in services or manual operations , as, to plough 
so many acres of ground, to attend the king or the lord to 
the wars, and the like , which services in the eye of the law 
are profits This profit must also be ceitain , or that which 
may be reduced to a certainty by either party It must al«o 
issue yeayty , though there is no occasion for it to issue every 
successive year, but it may be reserved eveiy second, thud, 
or fourth year', yet, as it is to be produced out ot the pro- 
fits of lands and tenements, as a recompense for being pei- 
nntted to hold or enjoy them, it ought to be reserved yearly, 
because those profits do annually arise and are annually re- 
newed It must issue out of the thing granted, and not be part 
of the land or thing itself , wherein it differs from an excep- 
tion in the grant, which is always of part of the thing granted \ 

It must, lastly, issue out of lands and tenements corporeal , that 
is, from some inheritance whereunto the owner or grantee of 
the rent may have recourse to distrein. Therefore a rent [ 42 ] 
cannot be reserved out of an advowson, a common, an office, 
a franchise, oi the like w But a grant of such annuity or sum 
may operate as a personal contract, and oblige the giantor to 
pay the money leserved, or subject him to an action ot debt * 
though it doth not affect the inheritance, and is no legal rent 
in contemplation of law (23) 

s Co Litt 142 w Co Litt 144 

' Ibid 47 x lout 47 

u Plowd 132 8 Rep 71 


(23) With regard to tithes, the statute 32 H. 8 c 7 has put them, when in 
the hands of lay impropriators, upon the same footing as corporeal heredita- 
ments, turning them as it were into lands and tenements But indepen- 
dently gf this statute, it should seem, that at common law a rent may be 
reserved out of tithes with all the properties of a rent, except that of being 
recoverable by distress They are the profits of land, and the profits of 
land are in law the land itself See Bally v Wells, 3 Wils 2 5 Dean, §c 
of Windsor v Gover, 2baund 303. cd 1824 
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There are at common Jaw y three manner of rents, rent- 
service, rent-charge, and rent-seck Rent-service is so called 
because it hath some corporeal service incident to it, as at the 
least fealty or the feodal oath of fidelity 1 For, if a tenant 
holds his land by fealty, and ten shillings rent , or by the ser- 
vice of ploughing the lord’s land, and five shillings rent, these 
pecuniary rents, being connected with personal sei vices, are 
therefore called rent-service And for these, in case they be 
behind, or arreie, at the day appointed, the lord may distrein 
of common light, without reserving any special power of 
distress , provided he hath m himself the reversion, or futuie 
estate of the lands and tenements, after the lease or particular 
estate of the lessee oi giantee is expired 1 A rent-charge is 
where the ownei of the rent hath no future interest, or i ever- 
sion expectant in the land as where a man by deed maketh 
over to others his whole estate in fee-simple, with a certain 
rent payable thereout, and adds to the deed a covenant or 
clause of distiess, that if the rent be an ere, or behind, it shall 
be lawful to distiein for the same In this case the land is 
liable to the distress, not of common right, but by virtue of 
the clause in the deed, and therefore, it is called a rent -charge, 
because in this manner the land is charged with a distress for 
the payment of it Rc nt-seck, reditus siccus, or barren rent, 
is m effect nothing more than a rent reserved by deed, but 
without any clause of distress 

Theuf are also other species of rents, which are reducible 
to these thiee Rents of assise, are the certain established rents 
of the freeholdeis and antient copyholders oi a manor', 
which cannot be departed from oi vaned Those of the 
[ 43 ] heeholdeis arc fiequeutly called chuf-i cuts, itihtus cajpitales, 
and both sorts are lndifteiently denominated quit-rents, quieti 
lcihtns , because thereby the tenant goes quit and free of all 
other services When these payments were reseived in silver 
or white money, they weie antiently called white- rents, or 
blanch- fai ms, icdthts albi d , m contradistinction to rents re- 

r Litt §21<1 ' 2 Inst 19 

* Co Litt 142 11 In Scotland this kind of small pay- 

* Litt. § 215 ment is called Uanch-hMvig, or rtehtiii 

4 Co Litt 143 albae firmae 
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served an woik, grain, or baser money, which were called 
reditus mgn, or black-mail e Hack- rent is only a rent of the 

full value of the tenement, or near it. A fee-farm, rent is a 
rent-charge issuing out of an estate in fee , of at least one- 
fourth of the value of the lands, at the time of its reservation f 
for a grant of lands, reserving so considerable a rent, is indeed 
only letting lands to farm m fee-simple instead of the usual 
methods for life or years (24) 

These aie the general divisions of rent, but the difference 
between them (in respect to the remedy for lecovermg them) 
is now totally abolished , and all persons may have the like 
remedy by distiess for rents-seck, rents of assise, and chief- 
rents, as in case of rents reserved upon lease 8 (25) 

Rent is regularly due and payable upon the land from 
whence it issues, if no particular place is mentioned m the 
reservation h but in case of the king, the payment must be 
either to his officers at the exchequei, or to his receiver in the 
country 1 And strictly, the rent is demandable and payable 
before the time of sunset of the day whereon it is reserved k , 
though perhaps not absolutely due till midnight 1 

With regard to the oi iginal of rents, something will be 
said m the next chapter , and, as to distresses and other re- 

* 2 Inst 19 * 4 Rep 73 

f Co Litt 143 k Co Litt 302 1 Anders 253 

E Stat 4 Geo II c 28 (25) 1 I Saund 287 Prec Chanc 555 

h Co Litt 201 Salk 578 


(24) A fee-farm rent is not necessarily a rent-charge, Mr Hargrave in- 
deed thought that it could only be a i tnl-service, and that the quantum of 
the rent was immaterial Co Litt 143 n 235 But in the case of Brad- 
bury v W right, Douglas Rep 4th ed , are notes by the reporter himselt, and 
the late learned editor, which explain the mistake both of Blackstone and 
Hargrave, and show, I think, satisfactorily, that the former is correct in his 
account of the rent, except in calling it a rent-charge, which it may, but 
need not necessanlv, be 

(25) The statute appl.es only to such rents as have been answered or paid 
for three years within the space of twenty years before SXst Jan 1730, or 
have been since created 
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medies for their recovery, the doctrine relating thereto, and 
the several pioceedmgs thereon, these belong propeily to the 
third part of our commentaries, which will treat of civil in- 
juries, and the means whereby they are redressed 



Ch 4 


OF THINGS 


44 


CHAPTER THE FOURTH. 

OF THE FEODAL SYSTEM. 


J T is impossible to understand, with any degree of accuracy, 
either the civil constitution of this kingdom, or the laws 
which regulate it’s landed property, without some general 
acquaintance with the nature and doctrine of feuds, or the 
feodal law a system so universally received throughout 
Europe upwards of twelve centuries ago, that sir Hemy 
Spelman 1 does not scruple to call it the law of nations m oui 
western world. This chaptei will be therefore dedicated to 
this inquiry And though, in the course' of our observations 
in this and many other parts of the present book, we may 
have occasion to search pretty highly into the antiquities of 
our English jurisprudence, yet surely no industrious student 
will imagine his time misemployed, when he is led to considei 
that the obsolete doctrines of oui laws are frequently the 
foundation upon which what remains is erected , and that 
it is impracticable to comprehend many rules of the modern 
law, in a scholar-like scientifical manner, without having re- 
course to the antient Nor will these researches be altogether 
void of rational entertainment as well as use as in viewing 
the majestic rums of Rome 01 Athens, of Balbec 01 Palmyra, 
it administers both pleasure and instruction to compare them 
with the draughts of the same edifices, in their pristine pio- 
portion and splendoui 

The constitution of feuds b had its original from the [ 45 ]) 
military policy of the northern or Celtic nations, the Goths, 

b See Spelman, of feuds, and Wright, 
of tenures, per tot 


* Of parliaments, 57 
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the Huns, the Franks, the Vandals, and the Lombards, who 
all migrating from the same officina gentium , as Crag very 
justly entitles it c , ponied themselves in vast quantities into 
all the regions of Luiope, at the declension of the Roman 
empire It was brought by them fiom their own countnes, 
and continued m then respective colonies as the most likely 
means to secure their new acquisitions and to that end, large 
districts or parcels ol land were allotted by the conquenng 
general to the superior offiteis of the army, and by them 
dealt out again in smaller pat cels or allotments to the mfeiior 
officers and most deserving soldiers' 1 These allotments weie 
called feoda, feuds, fiefs, 01 fees , which last appellation m 
the noithein languages 6 signifies a conditional stipend 01 
reward r Rewards or stipends they evidently were and the 
condition annexed to them was, that the possessor should do 
service faithfully, both at home and in the wars, to him by 
whom they were given , for which purpose he took the 
juramentum Jtdelitatn >, or oath of fealty K and in case of the 
breach of this condition and oath, by not pei forming the 
stipulated service, or by deserting the lord in battle, the lands 
were again to 1 evert to lum who gi anted thein h 

AnioiMENis, thus acquired, naturally engaged such as 
accepted them to defend them and, as they all sprang from 
[ 46 ] the same right of conquest, no pait could subsist independent 
of the whole, wherefore all givers as well as leceivers were 
mutually bound to defend each othei’s possessions But, as 
that could not effectually be done in a tumultuous irregular 
way, government, and to that purpose suboidination, was 
necessary Eveiy leceiver of lands, or feudatory, was there- 
fore bound, when called upon by his benefactor, or immediate 

c De jure feotl 1<), 20 these northern syllables, alloDfl, will 

d Wright, 7 give us the true etymology of the aUo- 

* Spelm Gl 216 diuni, or absolute property of the feud 

f Pontoppidan, in his history of Nor- ists , as, by a similar combination of the 
way, (page 290) observes, that in the latter syllable with the word fee, (which 
northern languages 00 h signifies pro- signifies, we have seen, a conditional 
prtelas and all totum Hence lie derives reward or stipend) feeoOt) or feoiuvi 
the oDbal right in those countnes , and wilt denote stipendiary property, 
thence too perhaps is derived the udal « See this oath explained at large in 
right in RnUsd, <£c (See Mac DouaJ, Feud 1.2 t 7 
Inst part S ) Now the transptofelttai of b Feud lit S4 
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lord of his feud or fee, to do all in his power to defend him. 
Such benefactor or lord was likewise subordinate to, and 
undei the command of, his immediate benefactor or superior , 
and so upwards to the prince or general himself, and the 
several lords were also reciprocally bound, in their respective 
gradations, to protect the possessions they had given Thus 
the feodal connection was established, a proper military sub- 
jection was naturally introduced, and an army of feudatories 
was always ready enlisted, and mutually prepared to muster, 
not only in defence of each man’s own several property, but 
also m defence of the whole, and of every part of this their 
newly-acquired country 1 ; the prudence of which constitution 
was soon sufficiently visible in the strength and spirit with 
which they maintained their conquests. (1) 

' Wright, 8 


(i) Mr llallam gives an account of the origin of the feudal system 
rather different from that in the text He says, that when the Ger- 
manic tribes poured down upon the empire, the conquerors made partition 
of the lands between themselves and the original possessors, some tribes 
taking a larger, some a less portion to themselves The estates ot the con- 
querors were termed allodial, subject to no burden but that of public 
defence, and inheritable. Besides these lands, others also were reserved 
out of the share of the conquered for the crown, partly to maintain its 
dignity, partly to supply its munificence These were the fiscal lands, and 
for the greater part were gradually granted out under the name of bene- 
fices , and if the donation was not accompanied by any express resen ation 
of military service, yet the beneficiary was undoubtedly more closely con- 
nected with the crown, and bound to more constant service than the allo- 
dial proprietor 

Mr Hallam thinks that there is no satisfactory proof that these benefices 
were ever resuinable at pleasure, but that from the beginning they were 
ordinarily granted for the life of the grantee Very early they became 
hereditary, and as soon as they did so, they led to the practice of subinfeu- 
dation, which he deems the true commencement of the system of feudal 
tenures 

Still at this point the far larger part of the lands remained allodial, and 
the extension of the feudal system is to be attributed, in his opinion, to the 
forlorn and unprotected state in which the allodial proprietor found himself 
during the period of anarchy and private warfare, which followed soon 
after the death of Charlemagne In those tunes, the connection between 
the beneficiary and the vasal was a protection to both the former ab- 
stained from acts of violence against the latter, and both together protected 
each other against the attacks of others, while the isolated allodialist, to 
whom the crown in its weakness could afford do succour, was lefts cotn- 
VGX II E 
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The universality and early use of this feodal p]an, among 
all those nations, which in complaisance to the Romans we 


mon prey for all This led to a voluntary subjection of themselves to feudal 
lords upon feudal conditions, and to the gradual diminution, though not 
extinction, of allodial estates 

Mr Hallam mentions a custom which, as occasioned by the same state 
of society, certainly adds some credit to this theory, I mean the custom of 
commendation This was a kind of personal feudism , the lord was bound 
to protect the person and his lands who so commended himself to him, 
for which he received a stipulated sum of money, called s dvamentum 
The vasal performed homage, but the connection had no reference to land, 
was not always burdened with the condition of military service, and seems 
to have been capable of dissolution, at the pleasure of the vasal 

Tins manner of accounting for the rise of the feudal system appears to 
me more reasonable and natural than the common theory, that which is 
stated in the text, and principally on two grounds, 1st, What we know of 
the composition of the Germanic armies who overran the empire makes it 
very unlikely either that the general would be actuated bv so refined a po- 
licy as that supposed, or that the soldiery would have submitted to take 
their estates as gifts to be held of him, or then superior officers, on feudal 
conditions. Every one is familiar with the story of Clovis ami the vase ol 
Soissone If he was unable to select a single jewel out of the spoil for 
himself by his own authority, and the meanest soldier considered his own 
nght to Ins share to stand on the same footing precisely as that of the king 
to his, is it probable that the whole army would submit to take their lands 
on any other footing, than that of their being the respective portions of 
the territory to which their own swords had given them an independent 
title? 

2dly The theory assumes, that the foundation of the feudal system was 
the public defence , this also appears to me a refined after-thought not 
warranted liy the fact No doubt, even if the first conquerors took their 
lands allodially, as Mr Hallam supposes, they were bound on general prin- 
ciples, principles among the very earliest in the growth of civil society, to 
come forward m defence of the public safety But the feudal principle 
is a private one of mutual defence against private dangers, it was adapted 
to meet that state of anarchy and private warfare, in which individuals did 
not look to the crown or the laws, but to their own strength, protectois, 
or dependents, lor safety against violence and oppression The vasal took 
his oath ot fealty to his immediate lord, and to no other, and the oath was 
without any reservation Accordingly, it was a part of the law to define un- 
der what circumstances the vasal was bound, upon pain of losing his 
fief, to follow his lord, even in his wars against the king , and the very 
circumstance of a lirfutation of cases being made, seems to imply a time 
when he was bound to do so m all cases In some districts, indeed, the 
vasal owed no service to the king, and in others, he was only bound to 
follow the lord in his wars to the limits of the lord’s territory It is not sur- 
prising, however, that English lawyers should have adopted an opposite 

theory, 
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still call bai barons, may appear from what is recorded k of 
the Cimbri and Teutones, nations ot the same northern 
original as those whom we have been describing, at their first 
iiruption into Italy about a century before the Christian aera 
They demanded of the Romans, “ ut martins populus ahquid 
<c sibt tetiae daret , quasi stipendmm, caetaum, ut vellet, mam- 
« bus atque airnis sms uteretur The sense of which may be 
thus tendered, they desired stipendiary lands (that is, feuds) 
to be allowed them, to be held by military and other personal 
services, whenever their lord should call upon them This 
was evidently the same constitution that displayed itself more 
fully about seven hundred years afterwards , when the Sain, 
Burgundians, and Franks broke in upon Gaul, the Visigoths 
on Spam, and the Lombards upon Italy, and introduced [ 47 3 
with themselves this northern plan of polity, serving at once 
to distribute and to protect the terntones they had newly 
gained And from hence, too, it is ptobable that the empeior 
Alexander Severus 1 took the hint of dividing lands con- 
quered from the enemy among his generals and victorious 
soldiery, duly stocked with cattle and bondmen, on condition 
of leceiving mditary sei vice flora them and their heirs for ever 

Scarce had these northern conqueiois established them- 
selves in their new dominions, when the wisdom of their 
constitutions, as well as their personal valour, alarmed all the 
princes of Euiope, that is, of those countries which had 

*■ L FIutus, lid “ dtfendorenl Addidit sane his el an i- 

1 “ Sola, quae de hostibus capta sunt, “ maha et servos, ul posse at colors quod 
linutaneu ducibus <$- mtltlibus donavil , “ acceperant , ne per tnopiam hominum 

it a ut eorum i la cssent, st haeredes I Uo- “ vcl per eenectutcm desererentur rura 
M rum militarent, nec unquam ad jnr- “ vicma barbanae, quod turpissnmum lUe 
" vatos pcrlinerent dicens allenhus “ ducebat ” ( JE1. Lamprid in Vila 

u lUos miktaturos, a eluim sua rura Alex Seven ) 


theory, because in England the system, as a whole, was introduced at once 
by a powerful and politic sovereign, who made it, what they assert it always 
was, a great political measure of military defence. William received the 
fealty not only of his own vasals, those who held of him in chief, but of 
their vasals also , and thenceforward the oath of fealty to a subject in 
England was accompanied with the reservation to be found m Littleton’s 
Precedent, given in s 85 Salve la fay, que jeo doy a nostre seignior le roy. 

Hallam’s M Ages, ch 2 pi ch 8 p 2 See also Robertson’s Cha. V. 
voL 1 n. (8). s-i p. 18 . H 
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formeily been Roman provinces, but had revolted, or were 
deseited by their old masters, in the general wreck of the 
empire Wherefore most, if not all, of them thought it 
necessary to enter into the same or a similar plan of policy 
For whereas, before, the possessions of their subjects were 
perfectly allodial , (that is, wholly independent, and held of no 
supenorat all,) now they parcelled out their royal territories, 
or persuaded their subjects to sun endei up and retake their 
own landed property, under the like feodal obligations of 
military fealty™ And thus, in the compass of a very few 
years, the feodal constitution, 01 the doctrine of tenure, 
extended itself over all the western world Which alteiation 
of landed pioperty, in so very matenal a point, necessarily 
drew after it an alteration of laws and customs so that the 
feodal laws soon drove out the Roman, which had hitherto 
universally obtained, but now became foi many centuries lost 
and forgotten ; and Italy itself (as some of the civilians, with 
more spleen than judgment, have expressed it) bel/uinas, atque 
Jerinas, vnmanesque Longobaidomm leges accept t". 

[ 48 ] Hut this feodal polity, which was thus by degrees esta- 
blished ovei all the continent of Europe, seems not to have 
been received in this part of oui island, at least not umver- 
sally, and as a part of the national constitution, till the reign 
of William the Noiman 0 Not but that it is leasonable to 
believe, from abundant tiaces m our history and laws, that 
even in the times of the Saxons, who weie a swaim from 
what sir William Temple calls the same northern hive, some- 
thing similar to this was in use yet not so extensively, noi 
attended with all the ugoui that was aftei wauls imported by 
the Normans For the Saxons were firmly settled in this 
island, at least as early as the year 600 and it was not till 
two centuries aftei, that feuds arrived to their full vigoui and 
maturity, even on the continent of Europe p 

This introduction, howevei, of the feodal tenuies into Eng- 
land, by king William, does not seem to have been effected 
immediately aftei the conquest, nor by the meie arbitrary will 

m Wnght, 10 ° Spelm Gloss 218 Bract l S c 16 

a Graun Ong l 1 § 189 § 7 

p C rag l 9 t 4 
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and powei of the conqueror , but to have been gradually esta- 
blished by the Norman barons, and others, in such forfeited 
lands as they leceived liom the gift of the conqueror, and 
afterwards universally consented to by the great council of 
the nation long after his title was established Indeed, from 
the prodigious slaughtei of the English nobility at the battle 
of Hastings, and the fruitless lnsunections of those who 
survived, such numerous forfeitures had accrued, that he was 
able to rewaid his Norman followers with very large and 
extensive possessions which gave a handle to the monkish 
historians, and such as have implicitly followed them, to 
lepresent him as having by light of the sword seised on all 
the lands of England, and dealt them out again to his own 
favourites A supposition, grounded upon a mistaken sense 
of the word conquest , which, in it’s feodal acceptation, signifies 
no more than acquisition , and this has led many hasty wnters 
into a strange historical mistake, and one which, upon the 
slightest examination, will be found to be most untrue How- 
evei, certain it is, that the Noimans now began to gam very [49 ] 

large possessions m England , and their regard for the feodal 
law under which they had long lived, together with the king’s 
lecommendation of this policy to the English, as the best 
way to put themselves on a military footing, and theieby to 
pievent any future attempts fiom the continent, were pro- 
bably the leasons that pi evaded to effect it’s establishment 
here by law And, though the time of this great revolution 
in out landed propeity cannot be ascertained with exactness, 
yet there are some circumstances that may lead us to a pio- 
bable conjecture concerning it For we leai n from the Saxon 
chronicle q , that in the nineteenth year of king William’s 
leign an invasion was appiehended from Denmark, and the 
militaiy constitution of the Saxons being then laid aside, and 
no other introduced in it’s stead, the kingdom was wholly 
defenceless which occasioned the king to bring over a large 
army of Normans and Bretons, who were quartered upon 
every landholder, and greatly oppressed the people. This 
apparent weakness, together with the grievances occasioned 
by a foreign foice, might co-operate with the king’s remon- 
strances, and the better incline the nobility to listen to his 


’ J D 1085 
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proposals for putting them in a postm e of defence. For, as 
soon as the danger was over, the king held a great council to 
inquire into the state of the nation r , the immediate conse- 
quence of which was the compiling of the great survey called 
domesday-book, which was finished in the next year (2) • and 
in the latter end of that very year the king was attended by 
all his nobility at Sarum , where all the principal landholders 
submitted their lands to the yoke of military tenure, became 
the king’s vasals, and did homage and fealty to his person s . 
This may possibly have been the eera of formally introducing 
the feodal tenures bylaw; and, perhaps, the very law, thus 
made at the council of Sarum, is that whuh is still extant*, 
[ 50 ] and couched in these remarkable woids Statuimus, ut mines 
“ hberi homines foedeie et saaamento affit merit , quod intra et 
“ extra untversum legnum Anglne quod ohm vocabatur regnum 
“ Bi itannue, Wilhelmo regi domino mo f deles esse volunt , 
“ tenas et konoics illtus omm Jidditate ubique scrim e am eo, 
“ et conti a inimicos et aliemgenas defender e” The terms of 
this law (as sir Martin Wright has observed 11 ) aie plainly 
feodal for, first, it requires the oath of fealty, which made, 
in the sense of the feudists, every man that took it a tenant 
or vasal and, secondly, the tenants obliged themselves to 
defend their lord’s territories and titles against all enemies 
foreign and domestic But what clearly evinces the legal 
establishment ot this system, is another law of the same 
collection ", which exacts the performance of the military 
feodal sci vices, as ordained by the general council “ Omnes 
“ comites , et bat ones, et milites, et servientes, et untverst libeti 
“ homines totius tegm nostri piaedicti, habeant et teneant se 
“ semper bate in aunts et in eqms, ut decet et oportet et sint 
“ semper piompti et bene parati, ad servitmm mum integrum 
“ nobis explendum et pet agendum, cum semper opus adfuent 

r Rex tenuit magnum concilium, et subdulere, ejusque fach sunt vasalh, ac 
graves sermones habuxt cum suit, ptocen- ei Jidehtatis juramenta praestiterunt , se 
bus de hac terra t quo modo mcolcrctur, contra alios quoscunque tilt Jidos futurou 
et a quibus homimbus Chron Sax i bid Chron Sax A D 1086 

1 Omnes praedia tenentes, quotquot fj- t cap 52 Wilk 228 
sent notae mehons per totam Angltam, u Tenures, 66 

homines facti sunt , et omnes se ilh w cap 58 Wilk 288 


( 2 ) See port, p.99 (n ) 



Ch 4 


OF THINGS 


50 


“ secundum quod nobis debent de Jeodis et tenementis suts de 
“ jure Jacere , et sicut tilts statutmus per commune consilium totius 
“ tegm nostn prccditti, et illrt dedtmus et concessimus in Jieodo 
“jure haereditai to Hoc praeceptum non sit violatum ullo modo 
“ super Jonsfacturam nostrum plenam ” 

This new polity, therefore, seems not to have been imposed, 
by the conqueror, but nationally and freely adopted by the 
general assembly of the whole realm, in the same manner as 
other nations of Europe had before adopted it, upon the same 
punciple of self-security And, in particular, they had the 
recent example of the Fiench nation before their eyes, which 
had gradually surrendered up all it’s allodial or free lands into 
the king’s hands, who restored them to the owners as a bene- 
Jicium or feud, to be held to them and such of their heirs as 
they previously nominated to the king, and thus, by degrees, 
all the allodial estates in France were converted into leuds, 
and the freemen became the vasals of the crown x The only 
difference between this change of tenures in France, and that 
in England, was, that the former was effected gradually by 
the consent of private persons, the latterwas done at once, all 
over England, by the common consent of the nation y (3) 


In consequence of this change, it became a fundamental 
maxim and necessary principle (though m reality a mere 
fiction) of our English tenures, “ that the king is the um- 
“ versal lord and original proprietor of all the lands in his 
“ kingdom z , and that no man doth or can possess any part 
“ of it, but what has mediately or immediately been derived 
“ as a gift from him, to be held upon feodal services ” For 
this being the real case in pure, original, proper feuds, other 


x Montesq Sp L b 31 c 8 
* Pharaoh thus acquired the domi- 
nion of all the lands in Egypt, and 
granted them out to the Egyptians, re- 


serving an annual render of the fifth part 
of their value (Gen c xlvn ) 

1 Tout full m luy, et merit de luy al 
commencement (M 24 Edw III 63 ) 


(3) I do not understand Montesquieu, in the chapter cited, to say that 
all the allodial lands in France were surrendered up into the king’s hands, 
and taken again as fiefs Down to a late period, the presumption of law 
in the southern provinces of France as to land was, that it was allodial, 
until the contrary was shewn See Haftem’s M Ages, ch. S part l 
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nations who adopted tins system were obliged to act upon the 
same supposition, as a substruction and foundation of their 
new polity, though the fact was, indeed, far otherwise. And, 
indeed, by thus consenting to the introduction of feodal te- 
nures, our English ancestors probably meant no more than to 
put the kingdom in a state of defence by establishing a mili- 
tary system , and to oblige themselves, (in respect of their 
lands) to maintain the king’s title and territories with equal 
vigour and fealty, as if they had received their lands from his 
bounty upon these expiess conditions, as pure, proper, bene- 
ficiary feudatories But whatevei their meaning was, the 
Norman mtepreters, skilled in all the niceties of the feodal 
constitutions, and well understanding the import and extent 
of the feodal terms, gave a very different construction to this 
proceeding , and thereupon took a handle to mtroduce not 
only the rigorous doctrines which prevailed m the duchy of 
Normandy, but also such fruits and dependencies, such hard- 
ships and services, as were never known to other nations a ; 
as if the English had, in fact as well as theory, owed every 
thing they had to the bounty of their sovereign lord. 

Our ancestors, therefore, who were by no means benefi- 
ciaries, but had barely consented to this fiction of tenure fioin 
] the crown, as the basis of a military discipline, with reason 
looked upon these deductions as grievous impositions, and 
arbitrary conclusions fiom principles that, as to them, had 
no foundation in truth *> Howevei , this king and his son 
William Rufus kept up with a high hand all the rigours of 
the feodal doctrines • but their sutcessoi Henry I found it 
expedient, when he set up Ins pretensions to the crown, to 
promise a restitution of the laws of king Edward the con- 
fessor, or antient Saxon system , and accordingly, in the first 
year of lus reign, granted a charter c , whereby he gave up 
the greater grievances, but still reserved the fiction of feodal 
tenure, for the same mihtaiy purposes which engaged his 
father to introduce it. But this charter was gradually broken 
through, and the forniei grievances were revived and aggra- 
vated, by hirriselfand succeeding princes, till in the reign of 
king Jdhn they became so intolerable, that they occasioned 

* Sgolm of femfs, c 28 b Wright, 81 ' I L Hen I c 1 
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his barons, or principal feudatories, to rise up in arms against 
him , which at length produced the famous great chartei at 
Rumng-mead, which, with some alteiations, was confirmed 
by his son Henry III And though its immunities (espe- 
cially as altered on it’s last edition by his son d ) are very 
greatly short of those granted by Henry I., it was justly 
esteemed at the time a vast acquisition to English liberty. 
Indeed by the farther alteration ot tenures that has since 
happened, many of these immunities may now appear, to a 
common observer, of much less consequence than they really 
were when granted but this, properly considered, will shew, 
not that the acquisitions under John were small, but that 
those under Charles were greater And from hence also 
arises another inference, that the libei ties of Englishmen are 
not (as some arbitrary writers would represent them) mere 
infringements ol the king’s prerogative, extorted from oui 
princes by taking advantage ot their weakness , but a restoi - 
ation of that ancient constitution, of which our ancestors had 
been defrauded by the art and finesse ot the Norman lawyers, 
rathei than deprived by the foice ot the Norman arms 

Having given this short history of their rise and progress, 
we will next consider the nature, doctrine, and principal laws 
of feuds , wherein w e shall evidently trace the groundwork of 
many parts of our public polity, and also the original of such 
of our own tenuies as weie either abolished in the last 
century, 01 still remain in force 

The grand and fundamental maxim of all feodal tenure is 
this that all lands weie originally granted out by the sove- 
reign, and are therefore holden, either mediatelyor immediately, 
of the crown. The grantor was called the pioprietor, or 
lot d ; being he who retained the dominion or ultimate pro- 
perty of the feud or fee and the grantee, who had only the 
use and possession, according to the terms of the grant, was 
styled the feudatory or vasal (4), which was only another name 

* 9 Hen III 


53 ] 


(4) A sitisfactory derivation of this word has long been wanting, which 
is etitirel) omitted in Spelman’s Glossary Meyer suggests one, which is 
at least plausible The word “ gesell,” he says, in Dutch and German 
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for the tenant or holder of the lands , though, on account ol 
the prejudices which we have justly conceived against the 
doctrines that were afterwards grafted on this system, we now 
use the word vasal opprobriously, as synonymous to slave 01 
bondman The manner of the grant was by woids of gra- 
tuitous and pure donation, dedi et concessi , which aie still the 
operative words in our modern mfeodations or deeds of 
feoffment This was perfected by the ceiemony of corporal 
investiture, or open and notorious delivery of possession in 
the presence of the other vasals , which perpetuated among 
them the aera ol the new acquisition, at a time when the art 
of writing was very little known and, therefore, the evidence 
ol property was reposed in the memory of the neighbourhood, 
who, m case of a disputed title, were afterwards called upon 
to decide the difference, not only accoi ding to external proofs, 
adduced by the parties litigant, but also by the internal testi- 
mony of their own private knowledge. 

Besides an oath of fealty , 01 profession of faith to the lord, 
which was the parent of out oath of allegiance (5), the vasal 
or tenant upon investiture did usually homage to his lord, 
openly and humbly kneeling, being ungirt, uncovered, and 
£ 54 ] holding up his hands both together between those ot the lord, 

signifies “ companion ” Tacitus, we know, has described the first rude 
appearances of the relation of lord and vasal under the notion of com- 
panionship , but Ins terms, coimtcs and comitatus, were necessarily aban- 
doned for this puipose, when they became applied, which was very early, 
to designate public officers and public charges, the governors of districts, 
and the districts themselves But it is obvious that these must have been 
secondary meanings, that before comes signified a count, or comitatus a 
county, they must have signified companion and compamonhood, and wc 
know that the first counts were what we should now call vasals of the 
monarch When, however, the secondary meaning superseded the first, it 
seems not improbable that the original term might be latinized into 
guasaUus, or vasallus Esprit, Ongme, et Progres des Institutions Judici- 
atrts, vol l p 144 

It is dangerous for a peison whose knowledge is so superficial as mine 
to speculate in etymology, and this is not the place to speculate at length 
on such points, but I seem to see a general relation, confirming 
Meyer’s theory, between gesetl, and “ghesmd,” family, gasindus, a domestic 
servant , guastaldus, gastaldus, guaslaldo, steward, or major domo , gas - 
taldius, whose offict Spelman likens to that of our sheriff, or wce-comes, 
a/guastl, and other words of the seme family. 

(■Sf See Vol I p 36€ 
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who sate befoie him , and there professing that “ he did be- 
“ come his man, from that day forth, of life and limb and 
“ earthly honour and then he received a kiss from his loid c 
Which ceremony was denominated homagium, or manhood, by 
the feudists, from the stated form of words, devemo vest cr homo 1 

When the tenant had thus professed himself to be the 
man of his superior or lord, the next considei ation was con- 
cerning the service, which, as such, he was bound to render, 
in recompense for the land that he held This, m pure, 
proper, and original feuds, was only twofold , to follow, or 
do suit to, the lord m his courts m time of peace , and in his 
armies, or warlike retinue, when necessity called him to the 
field The lord was, in early times, the legislator and judge 
over all his feudatories and, theiefore, the vasals of the in- 
terior lords weie bound by their fealty to attend their do- 
mestic courts baron g , (which were instituted in every manor 
or barony, for doing speedy and effectual justice to all the 
tenants,) in order as well to answei such complaints as might 
be alleged against themselves, as to form a jury or homage 
for the tiial of their fellow-tenants and upon this account, 
m all the teodal institutions both here and on the continent, 
they are distinguished by the appellation of the peers of the 
court, pates curtis, or pares curiae In like manner the ba- 
tons themselves, or lords of interior districts, were denomi- 
nated peers of the king’s court, and were bound to attend 
him upon summons, to hear causes of greater consequence 
in the king’s presence, and under the direction of his grand 
justiciary , till in many countries the power of that officer 
was broken and distributed into other courts of judicature, 
the peers of the king’s couit still reserving to themselves (in 
almost every feodal government) the right of appeal from [ 55 ] 
those subordinate courts in the last lesort The military 

' Litt § 85 to remark, in confirmation of this ob- 

f It was an observation of Dr Ar- servation, that in one of our antient 
buthnot, that tradition was no where juvenile pastimes (the king 1 am or 
preserved so pure and incorrupt as basilmda of Julius Pollux, Onomastic, 
among children, whose games and l 9 c 7 ) the ceremonies and language 
plays are delivered down invariably of feodal homage are preserved with 
from one generation to another (War- great exactness 
burton’s notes on Pope, vi 134 8° ) i Feud l 2 t 55 

It will not, I hope, be thought puerile 
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blanch of service consisted in attending the lord to the wars, 
if called upon, with such a retmue, and for such a number of 
days, as were stipulated at the first donation, in proportion to 
the quantity of the land 

At the first introduction of feuds, as they were gratuitous, 
so also they were precarious, and held at the will of the lord* 1 , 
who was then the sole judge whether his vasal performed his 
services faithfully Then they became certain for one oi 
more years Among the ant lent Germans they continued 
only from year to year an annual distribution of lands being 
made by their leaders in their general councils or assemblies'. 
This was professedly done, lest their thoughts should be 
diverted fiom war to agriculture , lest the strong should en- 
croach upon the possessions of the weak , and lest luxury and 
avarice should be encouraged by the erection of permanent 
houses, and too cunous an attention to convenience and the 
elegant superfluities of life But, when the general migration 
was pretty well over, and a peaceable possession of the new- 
acquired settlements had nitioduced new customs and man- 
ners , when the feitility of the soil had encouraged the study 
of husbandly, and an affection foi the spots they had culti- 
vated began naturally to anse in the tillers, a moie permanent 
degiee of pioperty was introduced, and feuds began now to 
be granted for the life of the feudatoiy “ But still feuds 
were not yet he> editary , though f l equently granted, by the 
favour of the loid, to the children of the former possessor, 
till in piocess of time it became unusual, and was, tlieiefore, 
thought hard, to reject the heir, if he weie capable to perforin 
the services 1 , and therefore infants, women, and professed 
t 56 3 monks, who weie incapable of bearing arms, were also in- 
capable of succeeding to a genuine feud But the heir, when 
admitted to the feud which his ancestor possessed, used gene- 
rally to pay a fine or acknowledgment to the lord, in horses, 

h Feud 11(1 “ nos smgulos, genhbus cognatiombusque 

1 Thus Tacitus (rft mor Germ c “ hommum qut una cnerint, quantum 
26 ) “ agn ab umversis per vices occu- “ et quo loco visum est, agn attn- 
“ ftaniur , arva per annos mutant ” And “ buunt, atque anno post alto transire 
Cesar yet more fully (</<. bill Gall “ cogunt ” 

1 6 C 22 ) “ Neque qiasquam agn mo- k Feud lit 

“ dum cerium aut Jims habet propnos , 1 Wright, 14 

“ led magistratus ac f tnnetpes , tn an- 
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arms, money, and the like, for such renewal of the feud 
•which was called a relief, because it raised up and re-established 
the inheritance, or m the words of the feodal wnteis, “ in- 
<{ certain et caducam hereditatem t elevabat ” This relief was 
afterwaids, when feuds became absolutely hereditary, con- 
tinued on the death of the tenant, though the original found- 
ation of it had ceased 

For in process of time feuds became by degiees to be uni- 
versally extended beyond the life of the first vasal, to his sons, 
or perhaps to such one of them as the lord should name , 
and in this case the form of the donation was strictly obsei ved 
for if a feud was given to a man and his sons, all his sons 
succeeded him in equal portions and, as they died off, then 
shares reverted to the lord, and dul not descend to their 
children, 01 even to the suiviving brothers, as not be.ng 
specified in the doriation m But when such u feud was 
given to a man and his bens, m general terms, then a more 
extended rule of succession took place, and when the feudatory 
dic'd, his male descendants in nifimtum were admitted to the 
succession When any such descendant, who thus had suc- 
ceeded, died, his male descendants were also admitted m the 
first place , and, m defect of them, such of his male collateral 
kindled as were of the blood or lineage of the first feudatory, 
but no others For this was an unalterable maxim in feodal 
succession, that “ none was capable of inheriting a feud, but 
“ such as was of the blood of, that is, lineally descended 
“ from, the first feudatoiy n ” And the descent, being thus 
confined to males, originally extended to all the males alike , 
all the sons, without any distinction of pinnogeniture, suc- 
ceeding to equal portions of the father’s feud But this being 
found upon many accounts inconvenient, (particularly by di- 
viding the services, and theieby weakening the strength ot 
the feodal union,) and honorary teuds (or titles of nobility) [ 57 
being now introduced, which were not ot a divisible nature, 
but could only be inherited by the eldest son in imitation 
of these, military feuds (or those we are now describing) 
began also in most countiies to descend, acccording to the 
same rule of primogeniture, to the eldest son, in exclusion of 
all the rest p . 

m Wright, 17 ” Ibid 188 0 Feud 2 I 55 r Wnght, S2 
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Othfr qualities of feuds were, that the feudatoiy could 
not aliene or dispose of his feud , neither could he exchange, 
nor yet mortgage, nor even devise it by will, without the 
consent of the lord q For the reason of confeinng the feud 
being the personal abilities of the feudatoiy to serve in war, 
it was not fit he should be at liberty to transfer this gift, either 
fiom himself, or from his posterity, who were presumed to in- 
herit his valour, to others who might prove less able. (6) And, 
as the feodal obligation was looked upon as reciprocal, the 
feudatory being entitled to the loi d’s protection, in 1 eturn for 
his own fealty and service , therefore, the lord could no more 
transfer his seignory or protection without consent of his 
vasal, than the vasal could his feud without consent of his 
lord r it being equally umeasonable, that the lord should 
extend his pi otection to a person to whom he had exceptions, 
and that the vasal should owe subjection to a superior not of 
his own choosing 

These were the principal, and very simple, qualities of 
the genuine or original feuds , which were all of a military 
nature, and in the hands of military persons though the 
feudatories, being under fiequent incapacities of cultivating 
and manuring their own land*, soon found it necessary to 
commit part of them to inferioi tenants , obliging them to 
such leturns in service, corn, cattle, or money, as might 
enable the chief feudatories to attend their military duties 
without distraction which returns, or leiliius, were the ori- 
ginal of lents, and by these means the feodal polity was 
greatly extended , these mfenoi feudatones (who held what 
are called in the Scots law “ rere-fiefs”) being under similar 
[ 58 ] obligations of fealty, to do suit of court, to answer the stipu- 
lated renders or rent-sei vice, and to promote the welfaie of 
their immediate supeuors or lords ‘ But this at the same time 
demolished the antient simplicity of feuds , and an inroad 

i Wright, '29 r Ibid SO * Ibid 20 

(6) When a feud had descended on any one, the restraint on alienation 
went a step farthei, and he was not allowed to alien without the consent 
of the next collateral heir , for though the law trusted an ancestor with 
the interest of his own immediate descendants, yet it would not allow him 
to prejudice the distinct, though remote, interest in the donation which 
the next collateral heir had Wright on Tenures, 167 
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being once made upon their constitution, it subjected them 
in a course of time, to great varieties and innovations Feuds 
began to be bought and sold, and deviations were mode from 
the old fundamental rules of tenure and succession , which 
were held no longei sacred, when the feuds themselves no 
longer continued to be purely military Hence these tenuies 
began now to be divided into Jeoda propria et impropua, 
proper and improper feuds , under the formei of which di- 
visions were comprehended such, and such only, of which w'e 
have before spoken , and under that of improper or derivative 
feuds were comprized all such as do not fall within the othei 
description , such, for instance, as were originally bartered 
and sold to the feudatory foi a price, such as were held upon 
base or less honourable services, or upon a rent, m lieu of 
military service , such as were in themselves alienable, with- 
out mutual licence , and such as might descend indifferently 
either to males 01 females But, where a difference was not 
expressed in the cieation, such new cieated feuds did in all 
lespects follow the nature of an original, genuine, and propel 
feud t 

But as soon as the feodal system came to be consideied in 
the light of a civil establishment, ratliei than as a militaiy 
plan, the ingenuity of the same ages, which perplexed all 
theology with the subtilty of scholastic disquisitions, and be- 
wildered philosophy m the mazes of metaphysical jargon, 
began also to exert its influence on this copious and fruitful 
subject in pursuance of winch, the most refined and oppres- 
sive consequences were drawn from what originally was a plan 
of simplicity and liberty, equally beneficial to both lord and 
tenant, and prudently calculated for their mutual protection 
and defence From this one foundation, m different countries of 
Europe, very different superstiuctures have been raised what 
effect it has produced on the landed property of England will 
appear in the following chapters ( 7 ) 

‘ Ft ud 2 t 7 

(7) Upon the subject of the feudal system, its rise and decline, its spirit, 
ahd the comparative evils and benefits of which it was the cause, I cannot 
do better than refer the reader to Mr, Hallam’s masterly disquisition. 
Mid Ages, ch 2 part * 
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CHAPTER THE FIFTH. 


OF THE ANTIENT ENGLISH TENURES. 


JN this chapter we shall take a short view of the antient 
tenures of our English estates, or the manner in which 
lands, tenements, and hereditaments, might have been holden, 
as the same stood in force, till the middle of the last century. 
In which we shall easily perceive, that all the particularities, 
all the seeming and real haidships, that attended those 
tenures, were to be accounted for upon feodal principles 
and no other , being ti uits of, and deduced from, the feodal 
policy 

Almost all the real property of this kingdom is, by the 
policy of our laws, supposed to be granted by, dependent 
upon, and holden of, some superior lord, by and m con- 
sideration of certain services to be rendered to the lord by 
the tenant or possessor of this property The thing holden 
is therefore stiled a tenement , the possessors theieof tenants , 
and the manner of their possession a tenuie Thus all the 
land in the kingdom is supposed to be holden, mediately or 
immediately, of the king, who is stiled the lord pai amount, or 
above all Such tenants as held under the king immediately, 
when they granted out portions of their lands to inferior 
persons, became also loids with respect to those inferior 
persons, as they were still tenants with lespect to the king, 
and, thus partaking of a middle nature, were called mesne, or 
middle, lords. So that if the king granted a manor to A, 
and he granted a portion of the land to B, now B was said 
[ 60 ] to hold of A, and A of the king , or in other words, B held 
his lands immediately of A, but mediately of the king 
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The king theiefore was stiled lord paramount, A. was both 
tenant and lord, 01 was a mesne lord and B was called 
tenant paravail, or the lowest tenant , being he who was 
supposed to make avail, or profit of the land a . In this man- 
ner are all the lands of the kingdom holden, which are in the 
hands of subjects for, according to Sir Edward Coke b , 
m the law of England, we have not properly allodium , which, 
we have seen c , is the name by which the feudists abroad 
distinguish such estates of the subject, as are not holden of 
any superior So that at the first glance we may observe, 
that our lands are either plainly feuds, or partake very 
strongly of the feodal natui e 

All tenures being thus derived, or supposed to be derived, 
from the king, those that held immediately under him, in 
right of lus ciown and dignity, were called his tenants in 
capita, or m chief, which was the most honourable species 
of tenure, but at the same time subjected the tenants to 
greater and more buithensome services, than inferior tenures 
did d This distinction ran through all the diffeient sorts of 
tenure, of which I now proceed to give an account 

I There seem to have subsisted among our ancestois 
four principal species of lay tenures, to which all others may 
be reduced the giand critena of which were the natures of 
the several services or lenders, that were due to the lords 
from their tenants The services, in lespect of their quality, 
were eithei Jr ce or base sei vices, in lespect of then quantity 
and the time of exacting them, were either certain or uncer- 
tain Free sei vices were such as weie not unbecoming the 
character of a soldier or a freeman to peiform , as to serve 
under his lord in the wars, to pay a sum of money, and the [ 61 ] 
like Base services were such as weie fit only for peasants 
or persons of a servile rank , as to plough the lot d’s land, to 
make his hedges, to cairy out Ins dung, or other mean em- 
ployments. The certain services, whether free or base, were 

a 2 Inst 29 6 the imperial cities, <$*c which hold di- 

b Co Litt 1 rectly from the emperor, are called the 

c P a g e 47 immediate states of the empire , all other 

d In the Germanic constitution, the landholders being denominated mediate 
electors, the bishops, the secular princes, ones Mod Un Hist xlni 61 

VOT n F 
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such as were stinted 11a quantity, and could not be exceeded 
on any pretence ; as, to pay a stated annual rent, or to plough 
such a field for three days. The uncertain depended upon 
unknown contingencies, as, to do military service m peison, 
or pay an assessment in lieu of it, when called upon , or to 
wind a horn whenever the Scots invaded the realm , which 
are free services or to do whatever the lord should com- 
mand , which is a base or villein service. 

From the various combinations of these services have 
arisen the four kinds of lay tenure which subsisted in Eng- 
land till the middle of last century and thi ee of which sub- 
sist to this day Of these Bracton (who wrote under Henry 
the third) seems to give the cleaiest and most compendious 
account, ot any author antient or modern 6 , ot which the 
following is the outline or abstract f “ Tenements are of 
ft two kinds, f, rank-tenement, and vtllinage And, of fiank- 
“ tenements, some are held freely in consideration of homage 
i( and Jcmght-servicc , others in free socage with the service 
“ of fealty only ” And again ? , “ of villennges some are 
“ pure, and others privileged He that holds mpure ville- 
“ nage shall do whate\er is commanded him, and always be 
“ bound to an uiiceitam service. The other kind of vil- 
“ lenage is called villein-socage , and these villein socmen do 
“ villein services, but such as are certain and determined ” 
Of which the sense seems to be as follows first, where the 
seivice was fiee but uncertain , as military service with ho- 
mage, that tenuie was called the tenure in clnvaliy, per set- 
[ 62 ] vitiurn militate, or by knight-service Secondly, where the 
service was not only free but also certain, as by fealty only, by 
rent and fealty, $>c. that tenure was called liberum socagium, 
or free socage. These were the only free holdings or tene- 
ments , the others were villenous or servile, as thirdly, where 
the seivice was base in its nature, and uncertain as to time 

‘14 lr 1 c 28 pnmlegiatum Qui tenet m puro vi lie- 

f Tenemenlorum altud liberum, aluul nagio faciet qmcquul ei praeceptum 
vdlenagmm Item, hberorum aliud te- pnent, ct semper tenebilur ad incerta 
netur libere pro homagio et sermtio mill- Aliud genus vtllenagn dicitur mllanum 
tan, aliud m libero socagio cum Jidelt- socagium, et fnijusmodi vtllani socmanm 
We tnntum §1 — vtllana facuint servilia, sed certa, et 

t t'Ulenagtorum aliud purum, aliud detcrminata, § 5 
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and quantity, the tenure was pitrum villenagium, absolute or 
pure villenage Lastly, where the seivice was base in its 
nature, but reduced to a certainty, this was still villenage, but 
distinguished from the other by the name of privileged ville- 
nage, villenagium, prmilegiatum , or it might be still called 
socage (from the certainty of its services), but degraded by 
their baseness into the inferior title of viHanum socagtum , vil- 
lein-socage ( 1 ) 

I The first, most universal, and esteemed the most ho- 
nourable species of tenure, was that by knight-service, called 
in Latin scrvitium militaie , and in Law French, chivalry, oi 
service de chivaler , answering to the fief d'haubeit of the Nor- 
mans 1 ', which name is expressly gi\en it by the Mirrour ’ (2) 
This differed in very tew points, as we shall presently see, 
from a pure and proper feud, being entirely military and the 
genuine effect of the feodal establishment m England To 
make a tenure by knight service, a determinate quantity of 
land was necessary, which was called a knight’s fee, feodum 
militaie, the measure of which in 3 Edw I was estimated 

h Spelm Gloss 219 1 c 2 § 97 


(1) The passage oil villenage in Bracton is not accurately cited, but so 
far as regards pure villenage the sense is fairly enough given as to the 
Other branch the passage stands thus in the original Est etiam alvid genus 
Vi Uenagix quod tenetur de domino Rege a conquestu Angliae, quod dicitur 
Socagtum villanum, et quod est villenagium, sed tamcn pnvUegiatwn 
Unbent itaque tenentes de donuwcis Donum Regis tale prtvtlegium, quod a 
g/eba amoven non debent, quantum veitnt et possint Jacere debitum ser- 
v itium, et hujusmodi villain eokmanm proprit dicuntur glclxe ascription 
ViUana autem factual servitia, sed certa et delernunata All viUeia socmen, 
therefore, were originally tenants in antient demesne See post, p 98 

(2) Sir M Wright cites from foyseau Traits des Seignennes, 156, 157, 
the following rational explanation of the fiet d’haubert Les Seigneurs des 
Baronmcs se sont appettez Hauls Barons, ou hauts Bers, car 1 1 est bien cei- 
iain que Bcr et- Baton est mesme chose Et Haul Ber et Haut Baron sont, 
confondus oomme synommes et de la sans doutc ongvnairement a estre dit U 
fief tie Hautbert Mats pour ce que le Haut Ber ou Seigneur de fief de Haut- 
bert estoit tenu servir le Roy en guerre avec armes plans, et consequemment 
avec I'arme du corps, qui estoit tors la cotte de Mailles, de la est venu que 
cost arme a esti appellez Hauber, ou Haubergeon, dont tl succession de temps 
est advenu que le fief de Hauber a estd pris pour toute espice de fief, dont le 
seigneur est tenu servir le Roy avec le Hauber, ou Haubergeon \y right, M3, 

F 2 
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at twelve ploughlands k , and its value (though it varied w ith 
the times 1 ) in the reigns of Edward I. and Edward II m was 
stated at 20/. per annum (3) And he who held this pro- 
portion of land (or a whole fee) by knight-service, was bound 
to attend his loid to the wars for forty days m every year, if 
called upon n , which attendance was his rediius oi return, 
his rent or service foi the land he claimed to hold If he 
held only half a knight’s fee, he was only bound to attend 
[ 63 3 twenty days, and so m proportion ° And there is reason to 
apprehend, that this service was the whole that our ancestors 
meant to subject themselves to , the other fruits and conse- 
quences of this tenure being fraudulently superinduced, as 
the regular (though unforeseen) appendages of the feodal 
system. 

This tenure of knight-service had all the marks ot a strict 
and regular feud, it was gi anted by words of pure donation, 
dedi et concessi* , was transfeired by investiture or delivering 
corporal possession of the land, usually called livery of seisin , 
and was perfected by homage and fealty. It also drew aftei 

k Patch 1 Edw I Co Litt 69 morand Scacch 36 prefixed to May- 
1 2 Inst 596 nard’s year book, Edw II 

Stat Wcstm 1 c 36 Stat dc o Litt § 95 
milit 1 Edw II Co Litt 69 r Co Litt 9 

" See writs for this purpose in Me- 


(3) Upon the questions of the extent and value of a knight’s fee there 
are many opinions, and it seems hardly possible in the present day to ar- 
rive at any certainty With regard to the value, it varied undoubtedly, 
but it can hardly be said to have varied “ with the times,” if the writs, as 
cited by lord Coke, 2 Inst 596 C 3 n be depended upon The fluctuation 
in them is so uncertain and extraordinary, that it cannot be accounted for 
by any change in the times With regard to the extent we can have no 
hesitation in assenting to the doctrine, that it varied with the goodness of 
the land, at the same time the measure might be the same, as twelve 
plough-lands of rich soil would contain a less space than the same number 
in a lighter and less productive soil There might, therefore, be always the 
same number of plough-lands, though the number of acres might vary , nor 
is it at all inconsistent with this, that there might be appendant to the 
plough land, wood, meadow, and pasture, for tbe arable land was the prin- 
cipal thing considered m all ancient agriculture , wood, meadow, and pas- 
ture, were appendages, furnishing the estovers and botes of the tenant of 
the arable land 
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it these seven fruits and consequences, as inseparably incident 
to the tenure m chivalry, viz. aids, relief, primei seism, 
wardship, marriage, fines for alienation, and escheat all 
which I shall endeavour to explain, and shew to be of feodal 
original. 

I Aids were originally mere benevolences granted by the 
tenant to his lord, in times of difficulty and distress n (4) , but 
in piocess of time they giew to be considered as a matter of 
light, and not of discretion These aids were principally 
three , first, to ransom the lord’s pei son, if taken prisoner ; a 
necessary consequence of the feodal attachment and fidelity 
insomuch that the neglect of doing it, whenever it was in the 
vasal’s power, was by the strict rigour of the feodal law an 
absolute forfeiture of Ins estate r . Secondly, to make the lord’s 
eldest son [and heir apparent] a knight , a matter that was 
formerly attended with great ceremony, pomp, and expence. 
This aid could not be demanded till the heir was fifteen years 
old, or capable of bearing arms s the intention of it being to 
bleed up the eldest son and heir appaient of the seigniory, to 
deeds of arms and chivalry, for the better defence of the 
nation Thirdly, to marry the lord’s eldest daughter, by 
giving her a suitable portion . foi daughters’ portions were m 
those days extremely slender, few lords being able to save 
much out of their income for this purpose , nor could they 
acquire money by othei means, being wholly conversant in 
matters of arms , nor, by the natuie of their tenure, could they 
chaige then lands with this or any othei incumbrances. (5) 

II Aurika Jiunt de gratia, ct non de r Feud l 2 l, 24 
lure, — cum dependeanl ex gratia tenen- ‘ 2 Inst 2 S3 
hum, el non ad Voluntatcm dormnorum 

Bracton, 12 Ir 1 c 16 §8 


(4) The passage in Bracton is stronger than appears by the part cited : 
“ quae -quidem anzdia jiunt de gratia et non de jure, et pro necessitate et in- 
digcntia dormni capital 'is Nunquam igttur cxigitur auxthum, nisi prcecedai 
nccessitas, nec tenitur altqnis ad hujusmodi auxtkum praestandum, ms i ex in- 
digentia domixt sui capxtahs, et ex eo quod cst liber homo suus ” 

(5) This, by the statute West 1 c 35, could not be demanded till she 
was seven years of age , after having received these aids, there was no re- 
medy to compel the lord to perform the nets for which they were bestowed , 
but if he died without marrying his daughter, she might by the same sta* 
tute recover from his executors the amount of the aid 

r 8 
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From bearing then proportion to these aids, no rank or pro- 
fession was exempted and therefore even the monasteries, till 
the time of their dissolution, contributed to the knighting of 
their founder’s male heir (of whom their lands were holden), 
and the marriage of his female descendants* And one cannot 
but observe in this particular the great resemblance which the 
lord and vasal of the feodal law bore to the patron and client 
of the Roman republic , between whom also there subsisted 
a mutual fealty, or engagement of defence and piotection. 
For, with regard to the matter of aids, there were three 
which were usually raised by the client , viz to marry the 
patron’s daughter , to pay his debts , and to redeem his per- 
son from captivity 11 (6) 

But besides these antient feodal aids, the tyranny of lords 
by degrees exacted more and more as, aids to pay the lord’s 
debts, (piobably in imitation of the Romans,) and aids to 
enable him to pay aids or reliefs to his superior lord , from 
which last indeed the king’s tenants m capite were, from the 
nature of their tenure, excused, as they held immediately of 
the king, who had no superior To pi event this abuse, king 


' Phillip’s Life of Pole I 323 rent m aens nltenz dusoltUionem gratui- 

“ Erat aulem kaec inter utrosjue ojfi- tarn pecuntam erogarent , el ab hnsltbus 
ciorum. vicissitude — ut clientes ad c olio m hello caplos redimercnt Paul Manu- 
c nndas senatorum filial de suo confer- tius de senalu Romano, c 1 


(<>) “ It is easy to find partial resemblances to the feudal system The 
relation of patron and client m the Roman republic is not unlike that of 
lord and vassal in respect of mutual fidelity , but it was not founded upon 
the tenure of land, nor military service The veteran soldiers, and, in later 
times, some barbarian allies of the emperors, received lands upon condition 
of public defence , but they were bound, not to an individual lord, but to 
the state Such a resemblance to fiefs may be found in the zemindanes of 
Hindostan, and the Tnnanots of Turkey The clan of the Highlanders 
and Irish followed their chieftain into the field , but their tic was that of 
imagined kindred and respect for birth, not the spontaneous compact of 
vassalage Much less can wc extend the name of feud, though it is some- 
times strangely misapplied, to the polity of Poland and Russia All the 
Polish nobles were equal in rights and independent of each other, all who 
were less than noble, were in servitude No government can be more op- 
posite to the long gradations and mutual duties of the feudal system ” 
Hallam’s M Ages, cli fl part 2 
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John’s magna caita w ordained that no aids be taken by the 
king without consent of parliament, nor in anywise by inferior 
lords, save only the tlnee antient ones above-mentioned. But 
this provision was omitted m Henry III.’s charter, and the 
same oppressions weie continued till the 25 Edw. I. when the 
statute called corifiimatio cartarum was enacted; which in 
this respect revived king John’s chartei, by ordaining that 
none but the antient aids should be taken But though the 
species ot aids was thus restrained, yet the quantity of each 
3id remained arbitrary and uncertain King John’s charter f 65 3 
indeed ordeied, that all aids taken by inferior lords should 
be reasonable*, and that the aids taken by the king of his 
tenants in capite should be settled by parliament But they 
were never completely ascertained and adjusted till the 
statute Westm 1 3 Edw I c 36 which fixed the aids of 
inferior lords at twenty shillings, or the supposed twentieth 
part of the annual value of eveiy knight’s fee, for making the 
eldest son a knight, or marrying the eldest daughter and the 
same was done with regard to the king’s tenants in capite by 
statute 25 Edw III c 1 1 The other aid, for ransom of die 
lord’s person, being not in its nature capable of any certainty, 
was therefore never ascertained 

2 Relief, lelevium, was before mentioned as incident to 
every feodal tenure, by way ot fine or composition with the 
lord for taking up the estate, which was lapsed or fallen in by 
the death of the last tenant But though reliefs had their 
original while teuds were only life-estates, yet they continued 
after feuds became hereditary , and were therefore looked 
upon, very justly, as one of the greatest grievances of tenure * 
especially when, at the first, they were merely arbitrary and 
at the will of the lord , so that, if he pleased to demand an 
exorbitant relief, it was in effect to disinherit the heir* The 
English ill brooked this consequence of their new-adopted 
policy, and therefore William the conqueror by his laws* as- 
certained. the relief, by directing (in imitation of the Danish 
lieriots) that a certain quantity of arms, and habiliments of 

w cap 12 IS * Wright, 99 

* cap 15 * c 22, 23, 24 

J Ibid 14 

v 4 
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war, should be paid by the earls, barons, and vavasours 
respectively , and if the latter had no arms, they should pay 
100s. William Rufus broke through this composition, and 
again demanded arbitrary uncertain reliefs, as due by the 
feodal laws thereby in effect obliging eveiy heir to new-pur- 
chase or redeem his land b but his brother Henry I , by the 
charter before mentioned, restored his father’s law , and 
C 66 ] ordained, that the 1 elief to be paid should be according to the 
law so established, and not an arbitral y redemption c . But 
afterwards, when, by an ordinance in 27 Hen II called the 
assize of arms, it was provided that every man’s armoui should 
descend to lus heir, tor defence of the realm , and it thereby 
became impracticable to pay these acknowledgements m 
arms according to the laws of the conqueior, the composition 
was universally accepted of 100i for eveiy knight’s fee, as 
we find it ever atter established d But it must be remem- 
bered, that this relief was only then payable, if the lien at the 
death of his ancestoi had attained his full age of one and 
twenty years 

\ 

3 Primer seism was a feodal burthen, only incident to the 
king’s tenants tn capite, and not to those who held of infeiior 
or mesne loids It was a light which the king had, when 
ipiy of Ins tenants in capite died seised of a knight’s lee, to 
receive of the heir (provided he were of full age) one whole 
year’s profits of the lands, if they weie m immediate posses- 
sion and half a year’s profits, it the lands weie in reversion 
expectant on an estate for life 6 . This seems to be little more 
than an additional l elief, but grounded upon this feodal 
reason, that by the antient law of feuds, immediately upon 
the death of a vasal, the superior was entitled to enter and 
take seisin or possession of the land, by way of protection 
against intruders, till the heir appeared to claim it, and receive 
investiture * during which interval the loid was entitled to take 
the profits , and, unless the heir claimed within a year and 
day, it was by the strict law a forfeiture f This practice, 

0 2 Roll Abr 514 * Glanv 19c 4 Lilt § 112 

c “ Haeres non redimct terram mam ' Co Lilt 77 
“ si cut factebat tempore fratns met, sett f Feud l 2 t 24 

“ legttima et jtuta rdemtione televabo 
"earn” (Tert Roferr ra]> S4 ) 
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however, seems not to have long obtained in England, if ever, 
with regai d to tenure under inferior lords, but as to the 
king’s tenures in capite , the puma seisina was expressly de- 
clared, under Henry III and Edward II., to belong to the 
king by prerogative, in contradistinction to other lords® The 
king was entitled to enter and receive the whole profits of [ 67 ] 
the land, till livery was sued , which suit being commonly 
made within a year and day next aftei the death of the tenant, 
m pursuance ot the strict feodal lule, therefore the king used 
to take as an average the Jirst fruits , that is to sny, one year’s 
profits of the land h . And this afterwards gave a handle to 
the popes, who claimed to be feodal lords of the church, 
to claim in like manner from eveiy clergyman in England 
the first yeai’s profits of his benefice, by way of pi imitiae, or 
first fruits 

4 These payments were only due if the heir was of full 
age , but if he was under the age of twenty-one, being a male, 
or fourteen, being a female 1 , the lord was entitled to the 
waidskip of the lien, and was called the guardian in chivalry. 

This wardship consisted m having the custody of the body 
and lands ot such heir, without any account of the profits, 
till the age of twenty-one in males, and sixteen in females 
For the law supposed the heir-male unable to perform knight- 
seivice till twenty-one but as foi the female, she was 
supposed capable at fourteen to marry, and then her husband 
might perform the service The lord therefore had no ward- 
ship, if at the death of the ancestoi the heir-male was of the 
full age of twenty-one, or the hen-female of fourteen ; yet, if 
she was then under fourteen, and the lord once had her ill 
ward, he might keep hei so till sixteen, by virtue of the statute 
of Westm 1 3 Ed. I c 22 , the two additional years being 
given by the legislature for no other reason but meiely to 
benefit the lord's (7) 

« Stat Marlb c 16 17Edw II c 3 ’ Litt §103 

h Staundf Prerog 12 k Ibid 


(7) According to lord Coke, 2 Inst 204, it is not quite correct to say, 
that the lord might keep her in ward for the two additional years, he had 
the land by the statute, but the guardianship was at an end The distinc- 
tion was not merely a verbal one, for being no longer guardian, he was not 

liable 
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This wardship, so far as it related to land , though it was 
not nor could be part of the law of feuds, so long as they were 
arbitiary, temporary, or for hie only, yet, when they became 
hereditary, and did consequently often descend upon infants, 
who by reason ot their age could neither perform nor stipu- 
late for the services ot the feud, does not seem upon feodal 
principles to have been unreasonable. For the wardship of 
the land, or custody of the feud, was retained by the lord, that 
[ 68 ] he might, out of the profits thereof, provide a fit person to 
supply the infant’s services, till he should be of age to perform 
them himself And if we consider the feud in it’s original 
import, as a stipend, fee, 01 leward for actual service, it could 
not be thought hard that the lord should withhold the stipend, 
so long as the service was suspended Though undoubtedly 
to our English ancestors, where such a stipendiary donation 
was a mere supposition oi figment, it carried abundance of 
hardship, and accordingly it was lelieved by the charter of 
Henry I befoie mentioned, which took this custody from the 
lord, and ordained that the custody, both of the land and the 
children, should belong to the widow 01 next of km But 
this noble immunity did not continue many years 

The wardship ot the body was a consequence of the ward- 
ship of the land, for he who enjoyed the infant’s estate was 
the propel est person to educate and maintain him in his 


lnbk. to the actions in respect of the land, which as guardian he must 
have, answered , for example, the widow of the last tenant could not bring 
her writ of dower against him on the other hand, lie had not all the 
established rights of a guai dian against the heir, and therefore, if he ten- 
dered her a marriage during the two years, and she contracted a marriage 
elsewhere, there lay no forfeiture of the value of the marriage against her 
It is necessary also to make another qualification of the text, for the 
statute did not apply , if the heir female was married, though under four- 
teen, the two years being given to the lord ostensibly not so much for his 
benefit, as that during that time he might find his ward a proper husband, 
and therefore, if lie married her within the two years, he immediately lost 
the land 2 Inst 201 On the other hand, the capability of marriage at 
fourteen, and the performance of the service by the husband, were not the 
sole reasons for limiting her wardship to that age , because by Jaw she 
might marry at twelve, and if she had so done, and her husband were able 
to perform the service, still the lord would have the wardship of the land 
till her age of fourteen Co Litt 79 
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infancy and also, m a political view, the lord was most con- 
cerned to give his tenant a suitable education, in order to qualify 
him the better to perform those services which in his maturity 
he was bound to render 

When the male heir ai rived to the age of twenty-one, 01 
the heir female to that of sixteen, they might sue out their 
livery or oustci lemain k , that is, the delivery' of their lands out 
of their guaidian’s hands. For this they were obliged to pay 
a fine, namely, half a year’s profits of the land , though his 
seems expressly contrary to magna ra? ta 1 Howevei, in con- 
sideration of their lands having been so long in waid, they 
were excused all reliefs, and the king’s tenants also all pnmei 
seisins m In ordei to ascertain the pi ofits that arose to the 
crown by these fruits of tenure, and to grant the heir his 
livery, the itinerant justices, oi justices in eyre, had it toimerly 
in charge to make inquisition concerning them by a jury of 
the county”, commonly called an inquisitio pod mot ton , 
which was instituted to inquire (at the death of any man of 
fortune) the value of his estate, the tenuie by which it was 
holden, and who, and of what age his heir w as , thereby to [ 69 ] 
ascertain the relief and value of the primer seisin, or the ward- 
ship and lively accruing to the king thereupon A manner of 
proceeding that came, in process of time, to be greatly' abused, 
and at length an intolerable guevance, it being one of the 
puncipal accusations against Empson and Dudley, the wicked 
engines of Heiny VII , that by coloui of false inquisitions 
they compelled many persons to sue out livery fiom the 
crown, who by no means weie tenants thereunto ° And 
afterwards, a court of wards and liveries was erected p , for 
conducting the same inquiries in a more solemn and legal 
manner (8) 

When the heir thus came of full age, provided he held a 
knight’s fee in capite under the crown, he was to receive the 

k Co Litt 77 " Hoveden, sub Ric I 

1 9 Hen III t J ° 4 Inst 198 

® Co Litt 77 p Stat J2 Hen VIII c 46 

(8) The 32 II 8 c 46 established the court of wards, the liveries 
were added to that court by the 33 H 8 c 22 and then it took the style 
of the Court of Wards and Liveries 
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order of knighthood, and was compellable to take it upon 
him, or else pay a fine to the king For in those heroical 
times, no person was qualified for deeds of arms and chivalry 
who had not received this order, which was conferred with 
much preparation and solemnity We may plainly discover 
the footsteps of a similar custom in what Tacitus relates of 
the Germans, who, in order to qualify their young men to bear 
arms, presented them, in a full assembly, with a shield and 
lance , winch ceremony, as was formerly hinted q , is supposed 
to have been the original of the feodal knighthood r This 
pierogative, of compelling the king’s vasals to be knighted, or 
to pay a fine, was expressly recognized in parliament by the 
statute de mihtibus, 1 Edw II , was exerted as an expedient 
for raising money by many of our best pnnces, paiticularly 
by Ed war (b VI and queen Elizabeth, but yet was the occa- 
sion of heavy murmurs when exerted by Charles I among 
whose many misfortunes ,t was, that neither himself nor his 
people seemed able to distinguish between the aibitraiy 
stretch, and the legal exertion of pierogative However, 

[ 70 ] among the other concessions made by that unhappy prince, 
before the fatal recourse to arms, he agreed to divest himself 
of this undoubted flowei of the crown, and it was accordingly 
abolished by statute 16 Car I c 20 (9) 

5. Bui, before they came of age, there was still another 
piece ot authority, which the guardian was at liberty to 
exercise ovei his infant wards , I mean the right of mar ? tage, 

( maritagium , as contiadistmguished from matrimony ,) which 
m it’s feodal sense signifies the power, which the lord oi 
guardian in chivalry had, of disposing of his infant ward in 
matrimony For, while the infant was m ward, the guaidian 
had the power of tendering him or her a suitable match, 
without disparagement oi inequality: which if the infants 
refused, they forfeited the value of the marriage, valorem 
maritagu, to their guardian', that is, so much as a jury would 

s Vol I page 404 “ honos ante hoc domus pars indent ur , 

r “ In tpso conciho vel pnncxpum ah “max reipubltcae" Ve Mor Germ 
“ quis, vel pattr, vel propmquus, scuta cap 13 
“ frame&que juvenem ornant Haec ‘ Litt §110 
“ apud tllos toga, htc jmmus juventae 


(9) See Vol 1 p 404 
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assess, or any one would bona fide give to the guardian for 
such an alliance t and, if the infants married themselves 
without the guardian’s consent, they foi felted double the value, 
duphcem valorem mantagu a This seems to have been one of 
the greatest hardships of oui antient tenures. There were 
indeed substantial reasons why the lord should have the 
restraint and conti ol of the ward’s mariiage, especially of his 
female waid, because of their tender years, and the dangei 
of such female ward’s intermarrying with the lord’s enemy" 
but no tolerable pretence could be assigned why the lord 
should have the sale or value of the marriage. Nor indeed is 
this claim of strictly feodal original, the most probable 
account of it seeming to be this that by the custom of 
Noimandy the lord’s consent was necessaiy to the marriage 
of Ins female wards * , which was introduced into England, 
together with the lest of the Norman doctrine of feuds and 
it is likely that the lords usually took money for such their 
consent, since, in the often-cited chartei of Henry the first, 
he engages foi the future to take nothing for his consent, 
which also lie promises in general to give, provided such 
female ward were not married to Ins enemy But this, among [ 71 ] 
othei beneficial parts of that charter, being disregarded, and 
guardians still continuing to dispose of their wards m a very 
arbitrary unequal mannei, it was provided by kmg John’s 
great chartei, that heirs should be married without disparage- 
ment, the next of km having previous notice of the contract 3 ^ 
or, as it was expressed in the fit st draught of that chartei, 
ita mat itentui ne dispai agentw , et pet consilium pi opinquorum 
de consangiumtate sua z . But these provisions in behalf of the 
relations were omitted in the chartei of Henry III wherein a 
the clause stands merely thus, “ haetedes maritentur absque 
“ dispai agatione ” meaning certainly, by haeredes, heirs female, 
as there are no traces before this to be found of the loid’s 
claiming the marriage b of heirs male , and as Glanvil c ex- 
piessly confines it to heirs female But the king and his 
great lords thenceforward took a handle (from the ambiguity 
Stat. Mert c 6 Co Litt 82 * cap 6 

Litt § 110 * The words mantare and mantagium 

w Bract l 2 c 37 § 6 seem ex in termini to denote the pro- 

Gr Coust 95 Tiding of an husband 

cap 6 edit Oxon c l 7 c 9&\2 &l 9 c 4. 

cap, 3, ibid 
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of this expression) to claim them both, sive sit mascidus sive 
Jbemina, as Bracton more than once expresses it d and also 
as nothing but disparagement was restrained by magna carta, 
they thought themselves at liberty to make all other advan- 
tages that they could e And afterwards this right of selling 
the ward in mainage, or else receiving the puce or value of 
it, was expressly declared by the statute of Merton f , which 
is the first direct mention of it that I have met with, in our 
own or any other law (10) 

“ / 2 c 38 § 1 * Wright, 97 ' 20 Hen III c 6 


(10) Upon this subject once so important the law may, perhaps, be stated 
more correctly as follows 1st As to heirs male under fourteen if such 
heir married without the consent of the lord, the common law gave him a 
remedy by action of trespass for damages against the abducer, and for the 
single value of the marriage against the heir, upon his coming of age To 
these, the statute of Merton added a remedy against the abducer for the 
single value of the marriage, with fine to the king, and imprisonment till 
both fine and the value were paid 2d As to heirs female under fourteen 
If they married without his consent, the guardian had, against them and 
their abducers, the same common-law remedies as have been just mentioned, 
but not those of the statute of Merton, which did not extend to females 
If they married with Ins consent, of course he secured to himself the 
value of the marriage, and lost the lands 3d As to heirs male above 
fourteen The guardian was, at all events, entitled to the single value 
of the marriage, whether the ward married, or he had tendered a suit- 
able marriage or not In case of a tender and refusal, and no marriage 
elsewhere, he had the single \ aluc , and in case of a tender (which necessary 
qualification the text omits) and refusal, and inairiagc elsewhere, he had 
the double value, which he secured by detaining the land beyond the age 
of twenty-one, and receiving the profits till he had made double the sum 
which a jury should assess ns the fair single value, or which he could prove 
had been offered to him for the marriage And into this predicament 
he might bring those who had been taken away and married under four- 
teen, within the age of consent, because they might, by disagreeing after 
fourteen, avoid their mainages , and thtiefore, they incurred the forfeiture 
by refusing so to do, and to contract a reasonable marriage tendered to 
them bv him 4th As to females above fourteen The statute of Merton 
not applying to them, their marriage against his will involved no forfeiture, 
but by st Wcstm 1 c 23 the lord might, if they refused a reasonable 
marriage, hold the lands till their age of 21, and beyond that time till 
he had levied the value of the marriage 

Sec 2 Inst 90—92 lb 202 204, 5 Rep 126, 6 Rep 70, Co Lift 82 
All the provisions mentioned in this note apply, it will be observed, to in- 
fant heirs left by their ancestors unmarried , but according to Glanville, and 

the 
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6 Another attendant or consequence of tenure by knight- 
service was that of Jines due to the lord for every alienation , 
whenever the tenant had occasion to make over his land to 
another This depended on the nature of the feodal con- 
nection , it not being reasonable nor allowed, as we have before 
seen, that a feudatory should transfer his lord’s gift to an- 
other, and substitute a new tenant to do the service m his 
own stead, without the consent of the lord and as the feodal 
obligation was considered as recipiocal, the lord also could [ 72 ] 
not alienate his seignory without the consent of his tenant, 
which consent of his was called an attornment (11) This re- 
straint upon the lords soon wore away , that upon the tenants 
continued longer For when every thing came in process of 
time to be bought and sold, the loids would not grant a 
licence to their tenant, to aliene, without a fine being paid , 
apprehending that, if it was teasonable loi the heir to pay a 
fine oi relief on the renovation of his paternal estate, it was 
much more reasonable that a strangei should make the same 
acknowledgment on Ins admission to a newly purchased feud 
With us in England, these fines seem only to have been ex- 
acted from the king’s tenants in capite, who were never able 
to aliene without a licence but as to common peisons, they 
were at liberty, by magna caita e , and the statute of quia em- 
toies h , (if not eailier,) to aliene the whole of their estate, to 
be holden of the same lord as they themselves held it of be- 
fore But the king’s tenants m capite, not being included 
under the general words of these statutes, could not aliene 
without a licence for if they did, it was in ancient strictness 
an absolute foifeiture of the land 1 , though some have linn- 

1 cap 32 b 18 Edw I c 1 1 2 Inst 66 

the charter of Henry the first, as applicable to the king’s tenants, even the 
parents of daughters, who were to be lus heirs, could not in his life time 
marry them without the licence of the lord L vn c 12 and Bracton 
lays down the law to the same effect with regard to heiresses, who should 
come to their inheritance when of full age , in this case, though of course 
there was no wardship, they could not marry without the assent of their 
lords L u c 38 s 1 Both these restrictions, however, seem to be quite 
independent of the value of the marriage, and to have been grounded on 
the reasonable feudal polity, that the Lord should be secure from the ward’s 
intermarrying with his enemy 

(11) For attornment, see post, 290 
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gmed otherwise But this severity was mitigated by the 
statute 1 Edw III. c 12. which ordained, that m such case 
the lands should not be forfeited, but a reasonable fine be 
paid to the king. Upon which statute it was settled, that 
one third of the yearly value should be paid for a licence of 
alienation , but if the tenant presumed to ahene without a 
licence, a full year’s value should be paid k (12) 

k 2 Inst 67 


(12) This is not quite correctly stated the chapter of magna carta was 
made in restraint of a practice which tenants had got into of aliening a 
part or the whole of their fees to hold of ihemsclvet and it enacts, that for 
the future no man shall ahene more of Ins land than that ot the residue, 
the services due to the lord for the whole fte may be sufficiently answered 
The construction of this was, (see sir M Wright, p 157) that the part 
allowed to be aliened was to be holden of the alienor, and not of the lord, 
indeed, upon feudal pnnciples, the services of the feoffee naturally resulted 
to his feoffor, the tenure was of him, and there were good feudal reasons 
for not violating those principles, so long as the part aliened was held of 
the alienor, no new tenant was obtruded on the lord, and as the lord’s seign- 
ory was originally reserved over the whole land, he might still distrein 
over the whole, 01 in any part, though aliened, for the whole undivided 
services While the feudal system was more strictly regarded with refer- 
ence to ns proper objects, these advantages counterbalanced the disadvan- 
tages in respect of pecuniary fiuits, which flowed fiom the practne ot 
subinfeudation, but which in their turn, as the system grew more lax, pre- 
vailed, and gave occasion to the statute of Quia emtores The policy of 
this statute was contrary to that of the chapter of magna carta above 
cited, it was found, (see post, p 91) that the process of alienation with 
the tenure reserved to the alienoi, very sensibly diminished the value of 
the lord’s eschent, marriage, and wardship , because they operated bene- 
ficially to him, only on the portion of land reserved, and not on that 
granted out, while the alienor denved all those fruits as they arose from 
the portion so granted out It was then thought by the lords better to 
submit to the inconvenience of new tenants being obtiuded on them with- 
out their consent, which was grown to be imaginary only, than for the sake 
of retaining a nominal tenant, to lose the substantial fruits of the tenure 
It was now too late to restrain alienation entirely, and therefore the only 
course which remained was that adopted, to permit it in whole or in part, 
with a reservation only of the tenure to the next immediate lord, (2 Inst 
501 ) by the same services and custo ns by which it had been before held 
by the alienor 

With respect to the question of forfeiture, it is curious that lord Coke 
should be cited apparently in support of the opinion, that alienation by the 
tenants tn capiti without licence, involved a forfeiture , for at 2 Inst 66 , 
stating both opinions, he declares his own to be in the negative and as 
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7 The last consequence of tenure m chivalry was escheat , 
which is the determination of the tenure, or dissolution of the 
mutual bond between the lord and tenant from the extinction 
of the blood of the latter by either natural or civil means 
if he died without heirs ol his blood, or if Ins blood was 
coi rupted and stained by commission of treason or felony , 
whereby every inheritable quality was entirely blotted out 
and abolished In such cases the lands escheated, or fell back [ 73 ] 
to the loid of the fee 1 , that is, the tenure was deteimined 
by breach of the original condition expressed or implied m 
the feudal donation In the one ease, there were no heirs 
subsisting of the blood of the first feudatory or pui chaser, to 
which hens alone the giant of the feud extended, in the 
other, the tenant, by perpetrating an atrocious crime, shewed 
that he was no longer to be trusted as a vasal, having foi- 
gotten his duty as a subject and therefoie forfeited his fend, 
which he held under the implied condition that he should 
not be a traitor oi a felon The consequence of which in both 
cases was, that the gift, being determined, resulted back to 
the lend who gave it m (10) 

TiiEsr were the principal qualities, funis, and consequences 
of the tenuie by knight-service a tenure, by which the gieatest 
pait of the lands in this kingdom weic holden, and that 
puncipally of the king m capita, till the middle of the last 
centuiy, and which was cicated, as sn Edward Coke ex- 

1 Co Litt 13 m Ftud l 2 t 86 


sir M Wright thinks, p 154 , eironeously This gives me occasion to say, 
that it is ot the utmost importance in discussing any point relating to the 
feudal sj stem, to determine the time which is spoken of, thus, according 
to feudal principles, and while those principles were stt icily maintained, 
alienation without licence must have involved forfeiture , for the tenant 
of course could not have compelled the loid to receive the homage and 
fealty of a new tenant, and by Ins own act he had renounced his own hold- 
ing But it is obvious that there was always a struggle in the advancing 
spirit of the age to loosen the bonds of feudal tenure, and it may not be 
possible to fix tfie period at which the practice of alienation became too 
strong for the law , and being first winked at, was finally legalized 
Under the statute lE 3 c 12 the fines in both cases were to be paid by 
the alienee 

(10) See post, p 243 246 , where the principle of cs' heats is simplified, 
and both kinds resolved into the defectus sanguinis 
VOL. II G 
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pressly testifies ", for a military purpose, viz for defence of 
the realm by the king’s own principal subjects, which was 
judged to lie much better than to trust to hirelings or 
foreigners The description here given is that of kmght- 
service proper, which was to attend the king m his wars 
There were also some other species of knight-service , so 
called, though improperly, because the service or render was 
of a free and honomable nature, and equally uncertain as to 
the time of rendering as that of knight-service proper, and be- 
cause they were attended with similar fruits and consequences 
Such was the tenure by grand serjeanty pet magnum suvitmm , 
whereby the tenant was bound, instead of serving the king 
genet ally m his wars, to do some special honorary service to 
the king m person (11) . as to carry his banner, his sword, or 
the like ,* or to be his butler, champion, or other officer at Ins 
coronation 0 It was m most other respects like kmght- 
service p , only he was not bound to pay aid q , or escuage r , 

C 74 ] and, when tenant by knight service paid five pounds for a 
relief on every knight’s fee, tenant by gianil serjeanty paid 
one year’s value of his land, were it much or little" Tenuie 
by cornage, which was to wind a horn when the Scots or 
other enemies enteied the land, in order to warn the king’s 
subjects, was (like other services of the same nature,) a species 
of grand serjeanty 1 (12) 

” 4 Inst 192 r Litt §158 

0 Litt §151 s Ibid §154 

o Ibul § 159 * Ibid § 15(1 

■' 2 Inst 233 


(11) Perhaps, more coriectly, “ to do some special honorary service in 
person to the king the general rule being that it was to be done person- 
ally by the tenant it able, though there are many' instances in which it was 
not to be done to the king in person This may explain why he who held 
by grand serjeanty paid no escuage The devout attachment to the lord’s 
person, which was so much fostered by the feudal system, is m none of its 
minor consequences more conspicuous, than in the nature of the personal 
services which the haughtiest barons were proud to render to their lord para- 
mount To be the king’s butler or carver, are familiar instances Mr Ma- 
dox mentions one more singular, of a tenure in grand seijeanty by the 
service of holding the king’s head in the ship which earned him in his 
passage between Dover and Whitsand Baroma, 5 c 5 

(12) Tenure by cornage might or might not be grand serjeanty, if the 
tenant held of the king m capite, it was, but if he held of a common per- 
son, it was knight’s service Litt § 1 56 



Cl) 5 


OF THINGS 


74 

These services, both of chivalry and grand serjeanty, were 
all personal, and uncertain as to their quantity or duration 
But, the personal attendance in knight-service growing trou- 
blesome and inconvenient in many respects, the tenants found 
means of compounding for it 3 by first sending others in their 
stead, and m process of time making a pecuniary satisfaction 
to the lords m lieu of it This pecuniary satisfaction at last 
came to be levied by assessments, at so much for every 
knight’s fee, and theiefore this kind of tenure was called 
scutagium m Latin, 01 servitimn scuti , scutum being then a 
well-known denomination for money and, in like manner, it 
was called, in our Norman French, escuage , being indeed a 
pecuniary, instead of a military, service The first time this 
appears to have been taken was in the 5 Hen II , on account 
ot his expedition to Toulouse , but it soon came to be so 
universal, that personal attendance fell quite into disuse 
Hence we find in our ancient histones, that, ftom this period, 
when our kings went to wai, they levied scutages on their 
tenants, that is, on all the landholders of the kingdom, to 
defray their expenses, and to hire troops ; and these assess- 
ments in the time of Hen II., seem to have been made 
arbitrarily, and at the king’s pleasure Which prerogative 
being greatly abused by his successois, it became matter of 
national clamoui , and king John was obliged to consent by 
his magna caita, that no scutage should be imposed without 
consent of pailiament u But this clause was omitted in his 
son Heniy III ’s charter, where we only find" that scutages or 
escuage should be taken as they were used to be taken in [ 75 ] 
the tune of Henry II that is, in a reasonable and moderate 
manner Yet aftei wards by statute 25 Edw I c 5, & 6 , 
and many subsequent statutes x , it was again provided, that 
the king should take no aids 01 tasks but by the common 
assent of the realm lienee it was held in our old books, that 
escuage or scutage could not be levied but by consent of pai- 
liament y , such scutages being indeed the groundwork of all 
succeeding subsidies, and the land-tax ot later times. 


u Nullum scutagium ponatur in regno w cap 37 

nostro, msi per commune consilium regni x See Vol I pag 140 

nostn cap 12 r Old Ten tit Escuage 
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Since theiefore escuage differed from knight-service in 
nothing, but as a compensation chffets fiom actual service , 
knight-service is frequently confounded with it. And thus 
Littleton 1 must lie undei stood, when he tell us, that tenant 
by homage, fealty, and escuage, was tenant by knight-service: 
that is, that this tenme (being subservient to the military 
policy of the nation) was respected a as a tenure m chivalry b . 
But as the actual service was uncertain, and depended upon 
emeigencies, so it was necessary that this pecuniary com- 
pensation should be equally unceitain, and depend on the 
assessments of the legislature suited to those emergencies 
Foi had the escuage been a settled invariable sum, payable at 
ceitain tunes, it had been neither moie noi less than a mere 
pecuniary rent and the tenure, instead of knight-service, 
would have been of another kind, called socage % of which we 
shall speak in the next chapter (13) 

z <j 103 h i’lo f odo vulitan reputatur Flct 

* Wright, 122 / 2 c 14 § 7 

c Li tt §07 120 

(13) The authoi, though he refers to sir M Wright, ami in part adopts 
his language, differs fiom him maternally in his iccount of escuage, stating 
it to have been merely a commutation lor ictual scrvici bir M Wright’s 
theory is founded on good authority, and lias the mtnt of clearing up the 
confusion in Littleton and the old writers on the distinction between te- 
nure by knight-service and escuage He considers the word to have <i 
two-fold meaning, to have bees, 1st a service 2d in process of time 
also, a commutation for service He says that it was a pecuniary aid oi 
contribution resened by particular lords in lieu of the common reserv- 
ation of person il service, the amount was seldom fixed by the reservation, 
because it being intended to supply funds foi the extraordinary cxpence 
which the lords incurred in personal attendance on the king in war, it 
would necessanly depend on the quality and quantity of that attendance, 
which was in itselt occasional and uncertain As this seivice was so sub- 
servient to the military policy of the kingdom, it is not surprising that in 
the words of Fleta, tenancy by escuage, pro fiodo militan reputabatur But, 
secondly, he admits that it was more generally understood as a mulct or 
fine for a military tenant’s defect of seivice And while it was strictly 
confined to that, there was nothing surprising or unjust in its being arbi- 
trary in amount, because the tenant had incurred a forfeiture, and was at 
his lord’s mercy When, however, escuage was levied before the service, 
and so the option of performing it m person taken away from the tenant, 
it is obvious that the case was altered, and then, it seems to have been, 
at least as soon after as allowed time for the grievance to be generally felt, 

that 
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Fon the present I have only to obseive, that by the de- 
generating of kmght-service, or personal mihtaiy duty, into 
cscuage 01 pecumaiy assessments, ail the advantages (either 
piomised or real) ot the feodal constitution were destioyed, 
and nothing but the hardships lemained. Instead of forming 
a national militia composed of barons, knights, and gentle- 
men, bound by then mteiest, then honour, and their oaths, 
to defend their king and country, the whole ot this system of 
tenuies now tended to nothing else but a wretched mean 
ot laismg money to pay an army of occasional mercenaries 
In the mean time, the families of all our nobility and gentry 
groaned undei the intoleiable burthens, which (m conse- 
quence ot the fiction adopted aftei the conquest) were intro- 
duced and laid upon them by the subtlety and finesse of the 
Noiman lawyers Foi, besides the scutages to which they 
weie liable in delect of personal attendance, which however 
weic assessed by themselves in parliament, they might be 
called upon by the king or lord paramount for aids, wheiievei 
bis eldest son was to be knighted, or his eldest daughter 
mained, not to forget the ransom of his own peison The 
hen, on the death of Ins ancestoi, if of full age, was plun- 
dered of the fiist emoluments arising from his inheritance, by 
way of iclief and jn nnct seisin, and if under age, of the 
whole of his estate dunng infancy And then, as sir Thomas 
Smith u very feelingly complains, “ when he came to his own, 
“ iftei he w'as out of waids/tip, his woods decayed, houses 
“ fallen down, stock wasted and gone, lands let forth and 
“ ploughed to be bairen,” to reduce him still faithei, he was 
yet to pay half a yeai’s profits as a fine for suing out his 
livo j , and also the price oi value of his marriage, if he 

11 Comnnonw 1 3 c S 


that the barons interfered, and the niattei was settied by king John’s magna 
carta 

Escuage may also be considered, in a third point of view, as that sum 
which, by agreement between the mesne lords and their tenants, was to be 
paid by the latter to the former, whenever the parliament granted escuage 
to the king from his tenants It only the proportion was settled whu.li 
that sum was to bear to the parliamentary assessment, the unount was still 
uncertain, and then it remained in the nature of a tenure in chivalry , if 
the amount was settled, then it became analogous to a socage tenure, 
bltt s 98 120 Wright, 121 134 
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refused such wife as his loi;d and guardian had bartered foi, 
and imposed upon him or twice that value if he married 
anothei woman Add to this, the untimely and expensive 
honour of knighthood , to make his poverty more completely 
splendid. And when by these deductions his fortune was so 
shattered and 1 umed, that perhaps he was obliged to sell his 
patrimony, he had not even that poor privilege allowed him 
without paying an exorbitant fine for a licence of alienation (14) 

A si avery so complicated, and so extensive as this, called 
aloud for a remedy in a nation that boasted of its freedom 
Palliatives were horn time to time applied by successive acts 
of parliament, which assuaged some temporal y grievances 
Till at length the humanity of king James I consented e , in 
consideiation of a proper equivalent, to abolish them all , 
[ 77 ] though the plan proceeded not in effect, in like manner as 
he had formed a scheme, and begun to put it in execution, 
lor lemoving the fcodal gitevance of hentable jurisdictions in 
Scotland f , which has since been pursued and effected by the 
statute 20 Geo II c 43 g King James’s plan for exchanging 
our nulitaiy tenures seems to lia\e been nearly the same as 
that which has been since pursued, only with this difference, 
that, by way of compensation for the loss which the crown, 
and other lords would sustain, an annual fee-farm rent was 
to have been settled and msepaiably annexed to the crown, 
and assured to the inferior loi ds, payable out of every knight’s 
fee witlun their respective seignones An expedient seem- 
ingly much better than the hereditary excise, which was 
aftu wauls made the principal equivalent for these concessions. 
For at length the military tenures, with all then heavy ap- 
pendages (having dunng the usurpation been discontinued) 
were destioyed at one blow by the statute 12 Car II c 24 
which enacts, “ that the couit of wards and liveries, and all 

' 4 Inst 202 wardholding (equivalent to the knight- 

* Dalrymp of I' cuds, 292 service of England) 19 for ever abolished 

g By another statute of the same in Scotland, 
year (20 Geo II c 50 ) the tenure of 


(l 1) The Inence w\s to be paid tor bj the alienee, sec p 72 (11 9 ) that 
is, he was liable loi it, hut of course it lormed part of the purchase-money 
ol the land 



OF THINGS 


77 


Ch. 5 


cc wardships, liveues, primer seisins, and ousterlemams, 
« values and forfeitures of marriages, by reason of any tenure 
ee of the king or others, be totally taken away. And that all 
« fines for alienation, tenures by homage, knight-service, and 
« escuage, and also aids for marrying the daughtei or 
« knighting the son, and all tenures of the king in capite, be 
“ likewise taken away And that all sorts of tenures, held 
“ of the king or others, be turned into fiee and common 
“ socage , save only tenures m frankalmoign, copyholds, and 
“ the lionoraiy services (without the slavish part) of grand 
“ serjeanty ” A statute, which was a greater acquisition to 
the civil property of this kingdom than even magna carta 
itself since that only pruned the luxuriances that had grown 
out of the military tenures, and thereby preserved them in 
vigour , but the statute of king Charles extirpated the whole, 
and demolished both root and branches 


<, l 
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CHAPTER, THE SIXTH. 


of the MODERN ENGLISH TENURES. 


THOUGH, by the means that were mentioned m the 
pieceding chaptei, the oppressive 01 military part of 
the feodal constitution was happily done away, yet we are 
not to imagine that the constitution itself was utteily laid 
aside, and a new one introduced in its room since by the 
statute 12 Car II the tenures of socage and fiankalmoign, 
the honorary services of giaiul serjeanty, and the tenure by 
copy of court roll, weie leserved, nay, all tenures m general, 
except frankalmoign, grand seijeanty (l), and copyhold, were 
reduced to one geneial species of tenure, then well known, 
and subsisting, called free and common socage And this, 
being sprung from the same feodal onginal as the lest, de- 
monstrates the necessity of fully contemplating that antient 
system, since it is that alone to which we caniecui to explain 
any seeming or real difficulties, that may anse in our pre- 
sent mode of tenure 


The militaiy tenure, 01 that by knight-service, consisted 
of what were leputed the most fiee and honomable services, 
but which in their nature were unavoidably uncertain m re- 
spect to the time of then perfbimance The second species 
of tenuie, oi ft ce socage, consisted also of free and honourable 


(l) Grand scrjcinty, I imagine, ought not to be excepted, for the sta- 
tute only saves its hononry sci vices, md unless the tenure itself be turned 
into < ominon soci^c, those who hold by it i in still only devise two-thirds 
of their lands, bee so held See post, 175 
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services , but such as were liquidated and reduced to an abso- 
lute certainty And this tenure not only subsists to this day, 
but has in a manner absorbed and swallowed up (since the 
statute of Charles the second) almost every other species of 
tenure And to this we aie next to proceed 

II Socage, m it’s most general and extensive significa- 
tion, seems to denote a tenure by any certain and determinate 
sei vice And in this sense it is by om antient wnteis con- 
stantly put m opposition to chivaliy, or kmght-seivice, where 
the rendei was precarious and unceitain. Thus Hi acton a , 
if a man holds by rent m money, without any escuage or 
seijeanty, “ id tenemenium dici potest socagium,” but if you 
add thereto any loyal service, 01 escuage, to any, the smallest, 
amount, “ illud diet potent feodum militate” So too the au- 
thoi of Fleta b , “ n donationibus, so vitia mihtai m vi l magnae 
seijantiac non conti nent/bus, ontnr nobis qaoddam nomen gene- 
mle, quod est socagium ” Littleton also c defines it to be, 
where the tenant holds his tenement of the lord by any cei- 
tain service, in lieu of all other services , so that they be not 
sei vices of chivalry, or kmght-sei vice And therefore after- 
wards d he tells us, that whatsoever is not tenme in chivalry 
is tenure in socage in like mannei as it is defined by Finch c , 
a tenuie to be done out of wai The service must theiefoie 
be certain, in oidei to denominate it socage, as to hold by 
fealty and 20s lent , 01 by homage, fealty, and 20s rent * 
or, by homage and lealty without icnt oi, by fealty and 
certain corpoial service, as ploughing the loul’s land for 
three days oi, by fealty only without any othei service for 
all these are tenui es in socage r 

But socage, as was hinted in the last chaptei, is of two 
soits fee- socage, where the services are not only certain, 
but honourable and villem-socagc, wheie the services, though 
certain, are of a baser nature Such as hold by the former 
tenure, are called m Glanvil g , and other subsequent authois, 
by the name of hben sokemanni , or tenants in free-socage 

3 l 2 c lc 5 a c L 1 17 

b / 8 c 14 $ 9 * I itt § 117, 118, 119 

' 5 1'7 * 1,17 

" § 118 
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Of this tenure we are first to speak , and this, both m the 
[ 80 ] nature of it’s service, and the fruits and consequences apper- 
taining thereto, was always by much the most free and inde- 
pendent species of any And therefore I cannot but assent 
to Mr Somner’s etymology of the word' 1 , who derives it from 
the Saxon appellation soc, which signifies liberty or privilege 
and, being joined to a usual termination, is called socage, in 
Latin socagmm , signifying thereby a free or privileged 
tenure 1 This etymology seems to be much more just than 
that of our common lawyers in general, who deuve it fiom 
soca, an old Latin word, denoting (as they tell us) a plough 
for that in ancient time this socage tenure consisted in nothing 
else but services of hiisbandij, which the tenant was bound 
to do to his lord, as to plough, sow, or reap for him , but 
that in process of time this seivice was changed into an 
annual rent by consent of all parties, and that, in memoiy of 
it’s original, it still retains the name of socage or plough- 
service k But this by no means agrees with what Littleton 
himself tells us that to hold by fealty only, without paying 
any rent, is tenure in socage , for hue is plainly no commu- 
tation for plough-seivue Besides, even services, confessedly 
of a military natuie and ongmal, (as escuage, which, while it 
lemamcd uncertain, was equivalent to knight-service,) the 
instant they were l educed to a certainty, changed both then 
name and nature, and were called socage m It was the 
c&tainty therefore that denominated it a socage tenure , and 
nothing sure could be a greater liberty or pmilege, than to 
have the service ascertained, and not left to the mbitraiy 
calls of the lord, as in the tenuies of clnvahy Wheiefore also 
Britton, who describes lands m socage tenure under the name 
of ftaunke fame ", tells us, that they are “ lands and tene- 
“ ments, whereof the nature of the fee is changed by feoff- 
“ ment out of clnvahy foi catain yearly sei vices, and in 
“ respect whereof neithei homage, ward, mainage, nor relief 
“ can be demanded ” Which leads us also to another ob- 
P g 1 servation, that if socage tenures were of such base and servile 
original, it is liaid to account for the very great immunities 

j, Gavolk lSfl * mg of lands quhen ony man is infeft 

1 In like manner Skene, in Ins expo- ‘ fredy, <Jc ’ 
sition of the Scots’ law, title socage , k Lilt §119 1 § 118 

tells us, that it is • any kind of hold. ln § 98 1 20 " c 69 



Ch 6 


OF THINGS 


81 


which the tenants of them always enjoyed; so highly su- 
perior to those of the tenants by chivalry, that it was thought, 
in the reigns of both Edward I and Charles II. a point of the 
utmost impoitance and value to the tenants, to reduce the 
tenuie by knight-service, to fraunke fame or tenure by 
socage We may therefoie, I think, fairly conclude in favour 
of Sonnier’s etymology, and the libeial extraction of the 
tenure m free socage, against the authority even of Littleton 
himself (2) 

Taking this then to be the meaning of the word, it seems 
probable that the socage tenures weie the relics of Saxon 
libei ty, retained by such persons as had neithei forfeited them 
to the king, nor been obliged to exchange their tenure, for 
the moie honourable, as it was called, but, at the same time, 
more burlhensome, tenure of knight-service This is pecu- 
liarly remarkable m the tenure which pievails in Kent, called 
gavelkind, winch is generally acknowledged to be a species 
of socage tenure 0 , the preservation wheieof inviolate from 
the innovations of the Norman conqueroi is a fact universally 
known And those who thus pieserved then liberties were 
said to hold m fie and common socage 

° Wright, 211 


( 2 ) Sir Martin Wright holds to the etymology ot Littleton , 1st, because 
if socage be understood 111 the sense of scrvitimn socts, our division of 
tenures into knight-service and socage will answer directly to the Nor- 
man division into fiefs de Haubcrt, and fiefs dc Rotunere, husbandman’s oi 
ploughman’s fee, and, 2dly, because in this sense both tenants are simply 
denominated fiom the name or nature of the services anciently reserved 
upon them, p 147 In the words of Mr Hargrave, both derivations have 
their share of probability, which is as much as can be expected in a subject 
so Very uncertain Co Litt 86 a n ( 1 ) 

The author a little favourably nustates Mr So inner's etymology when 
he speaks of sec being “ joined to a usual termination,” for Mr Somncr 
makes agium a word signifying the agenda or things to be done, according 
to a common eri or of etymologists in that and former periods, who thought 
it necessary to find some distinct independent meaning for every syllable of a 
word , instead of considering that the terminations of derivative words are 
the modes only by which different languages, according to different analo- 
gies, express the different points of view under which the primitive and 
substantive idea is to be regarded 
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As therefore the grand cuterion and distinguishing maik of 
this species of tenuie aie the having it’s rendeis or semces 
ascertained, it will include under it all othei methods of hold- 
ing free lands by certain and invariable rents and duties and, 
m particular, petit scijeanty, tenure in but gage, and gavelkind 

We may lemembei that by the statute 12 Car II grand 
serjeanty is not itself totally abolished, but only the slavish 
appendages belonging to it foi the honorary sei vices (such 
as carrying the king’s sword or banner, officiating as his but- 
ler, carver, &c at the coronation) are still reserved Now 
petit seijcanty beais a great lesemblance to grand serjeanty, 
for as the one is a personal service, so the other is a lent 01 
render, both tending to some purpose lelntive to the king’s 
[ 82 ] pel son Petit serjeanty, as defined by Littleton p , consists in 

holding lands of the king by the service ot lendenng to him 
annually some small implement of war, as a bow, a sword a 
lance, an arrow, ox the like This, lie says' 1 , is but socage in 
effect tor it is no peisorml seivice, but a certain lent and, 
we may add, it is cleaily no piedial service, oi service of the 
plough, but in all lespects libaum ct commune socagium only 
being held ot the king, it is by way ot eminence dignified with 
the title of paivum s avihum itgi\, oi petit seijcanty And 
magna caita respected it in this light, when it enacted r , that 
no wardship of the lands or body should be claimed by the 
king in virtue ot a tenure by petit seijeanty. (3) 

f § 159 11 § ICO r cap 27 


(s) The cxpicssion in Magna Carta is, “ wc will not have wardship of the 
heir or of any land which he holds of any other person by knight-service, by 
reason ot any petit serjeanty which he holds of us ” But this in effect proves 
the position of the text, foi if petit serjeanty had been a tenure by knight- 
service, then the prerogative of the crown would have drawn to the king 
the wardship of all other lands held of other lords, along with the wardship 
of the land so held of him in cnpiti Co Litt 77 a Petit serjeanty be- 
ing a tenure m capite is affected by the 1 2 Ch 2 though not named by it , 
for livery and prime i seism were incident to it, which are expressly taken 
away by the statute. In othei n spects, it continues as a dignified branch 
of the tenure by socage Co Litt los b u (l) Hargrave’s notes 
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Tenure in bmgage is descnbed by Glanvil 3 , and is ex- 
pressly said by Littleton ', to be but tenure in socage and it 
is where the king or othei peison is lord of an antient borough, 
in which the tenements aie held by a rent certain" It is in- 
deed only a kind of town socage , as common socage, by 
winch other lands aie holden, is usually of a rural natuie 
A borough, as we have formeily seen, is usually distinguished 
fiom other towns by the right of sending members to pailia- 
ment, and, where the tight of election is by burgage teiiuie, 
that alone is a pi oof of the antiquity of the borough Tenure 
m buigage, tlieiefore, 01 bmgage tenuie, is wlieie houses, oi 
lands which were foimerly the scite of houses, m an antient 
borough, aie held of some lord in common socage, by a cer- 
tain established rent And these seem to have withstood the 
shock of the Noiman encioachments puncipally on account 
of then insignificancy, which made it not woitli while to 
compel them to an alteration of tenure , as an hundred of 
them put togethei would scarce have amounted to a knight’s 
fee Besides, the owners of them, being chiefly artificers and 
persons engaged in trade, could not with any tolerable pro- 
priety be put on such a militaiy establishment, as the tenuie 
in chivalry was And here also we have again an instance, 
where a tenuie is confessedly m socage, and yet could not 
possibly e\ei have been held by plough-seivice , since the 
tenants must have been citizens 01 buigbers, the situation [83 
ficquently a walled town, the tenements single houses, so 
that none of the owners was probably master of a plough, oi 
was able to use one, if he had it The free socage therefoie, 
in which these tenements aie held, seems to be plainly a rem- 
nant of Saxon liberty, which may also account foi the great 
vanety of customs, affecting many ot these tenements so held 
m antient burgage the pnncipal and most remarkable of 
which is that called Borough English , so named in contradis- 
tinction as it were to the Noiman customs, and which is 
taken notice of by Glanvil ", and by Littleton x , viz that 
the youngest son, and not the eldest, succeeds to the bui gage 
tenement on the death of his father For which Littleton y 
gives this reason , because the younger son, by reason of Jus 

s lib 7 cap 3 

‘ § 162 

" I-ltt § 1C2, 1G1 


w ubi supra 
x § 165 
y § 2ii 
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tender age, is not so capable as the rest of his brethren to help 
himself Other authois' have indeed given a much stianger 
reason for this custom, as if the lord ot the fee had antiently a 
right of concubinage with his tenant’s wife on her wedding- 
night , and that therefore the tenement descended not to the 
eldest, but the youngest son, who was more certainly the 
offspring of the tenant But I cannot learn that ever this 
custom prevailed in England, though it certainly did in Scot- 
land, (under the name of meicheta or maicheta,) till abolished 
by Malcolm III. 1 * 3 And perhaps a more rational account 
than either may be fetched (though at a sufficient distance) 
from the practice of the Tartars , among whom, according to 
father Duhalde, this custom of descent to the youngest son 
also prevails That nation is composed totally of shepherds 
and herdsmen , and the elder sons, as soon as they are capable 
of leading a pastoral life, migiate from their father with a 
ceitam allotment of cattle , and go to seek a new habitation 
The youngest son, therefore, who continues latest with the 
father, is naturally the heir of his house, the rest being already 
provided for And thus we find that, among many other 
noithern nations, it was the custom for all the sons but one to 
[ 84 ] migrate from the father, which one became his lien b So 
that possibly this custom, wherever it prevails, may be the 
remnant of that pastoral state of our Brifsh and German 
ancestois, which Caesai and Tacitus describe Other special 
customs there are m different burgage tenures , as that, in 
some the wife shall be endowed ot all her husband’s tene- 
ments', and not of the third part only, as at the common law 
and that, in others, a man might dispose of Ins tenements by 
will d , which, in general, was not permitted after the conquest 
till the leign of Henry the eighth , though in the Saxon times 
it was allowable e A pregnant proof that these liberties of 
socage tenure were fragments of Saxon libeity 

The nature of the tenure in gavelkind affords us a still 
stronger argument It is universally known what struggles 

1 S Mod Pref juris relmquebat (Walsingh Upodtgm 

* Seld tit. of hon ‘2 1 47 n 188 Neuslr c 1 
f 99 5 Reg Mog l 4 c 11 ' Litt § 16G 

b Pater cunctos Jilios adultos a sc pel- d § 1 67 
lebat, praeter unum quern haeredrm sui ' Wright, 172 
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the Kentish men made to preserve their antient liberties, and 
with how much success those struggles were attended (4) 
And as it is principally here that we meet with the custom oi 
gavelkind, (though it was and is to be found in some other 
parts ol the kingdom f ,l we may fairly conclude that this was 
a part of those liberties , agreeably to Mr Selden’s opinion, 
that gavelkind before the Norman conquest was the general 
custom of the realm®. The distinguishing properties of this 
tenure aie various some of the principal are these, 1. The 
tenant is of age sufficient to aliene his estate by feoffment at 
the age of fifteen h 2 The estate does not escheat m case 
of an attainder and execution tor felony , their maxim being 
“ the father to the bough, the son to the plough 1 ” (5) 
3 In most places he had a power of devising lands by will, 
before the statute for that purpose was made k 4 The lands 
descend, not to the eldest, youngest, or any one son only , but 
to all the sons together' , which was indeed antiently the most 

f Slat 32 Hen VIII c 29 Kitch minans,) Canliams solum Integra it m- 
of courts, 200 violata rcmansit {Anahit l 2 c 7 ) 

* In loto regno, ante ducts adventum, h Lamb Pcrauib 014 
Jrequt ns tl usitata fiat jiostca cat tens 1 Lamb 6 14 

adempta, (std pnvatis ijuorundam loco- k I N B 198 Cro Car 561 

rum consuUudinibus alibi postea ngir- 1 I Ut § 210 


(4) It is agreed on all hands that the men of Kent, by their situation, 
weie the first whose opposition William would have had to subdue, but 
modern historians, upon antient authorities, deny that they made any re 
maikable struggles against linn See Ilunie, Turner, and Lingard, the last 
of whom cites the words ot an eye-vutness, William of Poitou “ Ociurrunt 
ullro Cantuarn hand, piocul a Dovcra , jurant fidelitatcm, dant obsides" 
This suggests a more plausible reason for the presei vation of their customs , 
William’s first ground in this countiy was certainly not that of conquest , 
he claimed under the will of the Confessor, it seems, therefoie, quite na- 
tural that to those who first and spontaneously submitted themselves to 
him, he might without scruple promise the observance of all their antient 
rights On the other hand, it these concessions had been extorted from 
him bj force, when he was too weak to resist, it is probable that they 
would have been resumed, when all resistance was overcome 

(5) Gavelkind lands escheat for want of heirs , and even in felony, if 
the felon withdraw himself out of the country, and be outlawed, the 
king is entitled to the year and day of his lands and tenements, and 
they will afterwards escheat to the lord The law was the same while sanc- 
tuary was allowed, if the felon had taken to it and abjured the realm 
Robins Gavel p 229 2d edit Wright, 209 
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usual course of descent all over England m , though m pai - 
ticular places particular customs pi evaded These, among 

othei properties, distinguished this tenure in a most remark- 
able manner and jet it is said to be only a species of a socage 
tenure, modified by the custom of the counti y , the lands 
being liolden by suit of court and fealty, winch is a service in 
it’s nature cei tain " Wherefore by a chaitei of king John °, 
Hubert archbishop of Canteibury was authon/ed to exchange 
the gavelkind tenuies liolden of the see of Canteibuiy into 
tenuies by knight’s service, and by statute 31 Hen VIII 
c 3.. for disgavelling the lands of dneis lords and gentlemen 
in the county of Kent, they aie duected to be descendible for 
the future like otlur lands xvhith vute ncve> liolden by savtcc of 
socage Now the immunities which the tenants in gavelkind 
enjoyed were such, as we cannot conceive should be confened 
upon mere ploughmen and peasants , from all which I think 
it sufficiently clear that tenuies m free socage aie in geneial 
of a nobler original than is assigned by Littleton, and aftei 
him by the bulk of oui common lawyei s (6) 

Havinct thus distubuted ami distinguished the several spe- 
cies of tenure in fiee socage, I proceed next to shew that this 
also partakes veiy strongly of the feodal natuic Which may 
piolmbly ause fiom it’s antient Saxon ongniaf , since (as was 
before obseivcd p ) feuds weie not unknown among the Saxons, 

m Cilaiwil l 7 c 3 o Spelm cod ret hg '155 

n Wright, 211 p pag 58 


(6) It is difficult to resist the conclusion to winch sir M Wright conics, 
that gavelkind was u feudal tenure, uid the partible quihty of the lands, 
in then descent becomes an additional reason for thinking so, if it be true, 
as he states, that all tenures liy socage, or of the n attire of socage, were 
antiently in point of succession divisible But if gavelkind be of feudal 
origin, and was only pteserved by the men of Kent from the Norman con- 
quest, having been prcaiously to that the general custom of the realm, it 
follows of course that the feudal system, in some shape, prevailed in this 
kingdom under the Anglo-Saxon dynasty 

Several statutes have been made, beside the one mentioned in the text, 
for disgavelling particular lands in Kent , the effect of these is to destroy 
the partible quality of the descent only, and to leave untouched their other 
privileges 1 hus they remained devisable by the custom before the statute 
12 C 2 , and still remain exempt from escheat for felony Robins Gavel 
2d edit 76 
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though they did not form a part of their militaiy policy, nor 
were drawn out into such arbitrary consequences as among 
the Normans It seems therefore reasonable to imagine, 
that socage tenure existed in much the same state befoie the 
conquest as after, that m Kent it was preserved with a high * 
hand, as our histories inform us it was , and that the rest of 
the socage tenures dispersed through England escaped the 
general fate of othei property, partly out of favour and affec- 
tion to then particular owners, and partly from their own 
insignificancy ' since I do not apprehend the number of socage 
ttnures soon after the conquest to have been very considerable, 
nor their value by any means large , till by successive chartei s [ 86 ] 
of enfranchisement granted to the tenants, which are particu- 
larly mentioned by Britton q , their nuinbei and value began 
to swell so far, as to make a distinct, and justly envied, pai t 
of our English system of tenures 

However this may be, the tokens of their feodal original 
will evidently appear from a short comparison of the incidents 
and consequences of socage tenuie with those of tenme m 
chivalry, remarking their agieement or difference as we go 
along 

1. In the first place, then, both were held of supenoi 
lords , one of the king, either immediately, or as lord para- 
mount, and (in the latter case) of a subject or vnesne lord 
between the king and the tenant (7) 

2 Bor H were subject to the feodal return, render, rent, 
or service of some sort or other, which aiose from a suppo- 
sition of an oiiginal grant from the lord to the tenant In 
the military tenure, oi more proper feud, this was from it's 
nature uncertain , in socage, which was a feud of the im- 
proper kind, it was ceitain, fixed, and determinate, (though 
perhaps nothing more than bare fealty,) and so continues to 
this day 

1 c 66 

(7) There is some mistake in introducing the word “ one” into this sen- 
tence, because both might be held of the king m chief, and both of him as 
lord paramount 

voi rr H 
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3. Both were, from their constitution, universally subject 
(over and above all other renders) to the oath of fealty, or 
mutual bond of obligation between the lord and tenant \ 
Which oath of fealty usually draws after it suit to the loid's 
court And this oath every lord, of whom tenements are 
holden at this d ly, may and ought to call upon his tenants to 
take in his couit baron ; if it be only for the reason given by 
Littleton s , that it it be neglected, it will by long continuance 
of time glow out of memory (as doubtless it frequently hath 
done) whether the land be holden of the lord or not , and so 
he may lose his seignory, and the pioiit which may accrue 
to him by escheats and other contingencies *. 

4 Thf tenure m socage was subject, of common light, to 
aids for knighting the son and marrying the eldest daughter": 

[ 87 ] which were fixed by the statute Westm 1 c 36. at 20s for 
eveiy 20/ pet annum so held, as in knight-service These 
aids, as in tenuie by chivalry, were originally mere benevo- 
lences, though aftei wards claimed as matter ot right ; but wei e 
all abolished by the statute 12 Car II 

5 Reiiet is due upon socage teniut, as well as upon 
tenure m chivalry* but the manner of taking it is veiy (hifei- 
ent The relief on a knight’s tee was 51 oi one quaiter of 
the supposed value ot the land , but a socage relief is one 
year’s rent or tender, payable by the tenant to the lord, be 
the same either gi eat or small ,v . and therefore Bracton x will 
not allow this to be properly a relief, but quaedampt aeslatio loco 
televu in ruogmtioncm domim. So too the statute 28 Edw I. 
c 1 declaies, that a fiee sokeman shall give no telicf, but shall 
double Ins rent aftei the death ot his ancestor, according to 
that which he bath used to pay his loid, and shall not be 
gueved above measure Reliefs in knight-service were only 
payable, if the lieu at the death of Ins ancestor was of full 
age but m socage they were due even though the heir was 
under age, because the lord has no wardship over him y . The 

r Litt 1 117 13* “ Co Litt 91 

* 5 130 « Litt § 126 

* Mo maxtme praestandum est, ne du- *12 c 36 § 8 
hum reddatur jut domvu et vehistale y Litt 5 127. 
tempons obscuretur ( Corvui jus feod 

t 2 t 7 ) 



Ch 6. 


OF THINGS. 


87 


statute of Charles II reserves the rebels incident to socage 
tenuies; and therefoie, wheievei lands m lee-simple aie 
holden by a lent, relief is still due of common right upon the 
death ot a tenant 2 . (8) 

6. Primer seisin was incident to the king’s socage tenants 
in capite, as well as to those by kmght-seivite\ But tenancy 
in capite as well as pinner seisins aie, among the other leodal 
burthens, entirely abolished by the statute. 

7 Wardship is also incident to tenure m socage , but of 
a nature veiy different hom that incident to knight-service 
Foi if the mheiitance descend to an infant undei lout teen, 
the wardship of him does not, nor evei did, belong to the 
lord of the fee , because in this tenure, no military or othei [88 3 
personal service being required, there was no occasion loi the 
loid to take the profits, in oidei to pi ovule a proper substitute 
for his infant tenant, but Ins neaiest l elation (to whom the 
inheritance cannot descend) shall be Ins guaidian in socage, 
and have the cuslody of Ins land and body till he arrives at 
the age of fom teen The guaidian must be such a one, to 

whom the inheritance by no possibility can descend , as was 
fully explained, together with the leasons for it, in the former 
book ot these commentaries 8 * * 11 At torn teen this wmdship m 
socage ceases , and the hen may oust the guardian and call 
him to account lor the lents and profits r foi at this age the 
law supposes him capable of chusing a guardian lor himself 
It was in this paiticulai, of wardship, as also in that of mai- 
riage, and in the certainty ot the render oi service, that the 
socage tenures had so much the advantage of the mihtaiy 

' 3 Lev 145 ” Vol I page4Gl 

* Co Litt 77 c Litt § 123 Co Litt 89 


(8) Where the tenure is by fealty only, of course there can of common 
right be no relief, for being a yeai’s rent it cannot be calculated if no rent 
be payable Co Litt 93 a But by custom or express reservation there 
may be a relief wholly unconnected with the yearly rent, and this, it is 
presumed, may be payable when there is no yearly lent In Ilargiave and 

Butler’s Co Litt is a learned note by the forinu, p 93 a n (2), pointing 

out several differences between socage relief, proper and nnpropei or pay- 
able only by special custom or express reservation , to tins I refer the stu- 
dent 
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ones. But as the wardship ceased at fouiteen, there was this 
disadvantage attending it that young heirs, being left at so 
tender an age to chuse their own guardians till twenty-one, 
might make an improvident choice. Therefore, when almost 
all the lands in the kingdom were turned into socage tenures, 
the same statute 12 Car II c‘24. enacted, that it should be 
m the power of any father by will to appoint a guardian, till 
his child should attain the age of twenty-one (9) And, if no 
such appointment be made, the court of .chancery will fre- 
quently mteipose, and name a guardian, to prevent an infant 
heir from rmprovidently exposing himself to ruin 

8 Marriage, oi the valoi maritagu, was not in socage 
tenure any perquisite or advantage to the guardian, but rather 
the reverse For, if the guardian married his ward under the 
age of fourteen, he was bound to account to the waid for the 
value of the marriage, even though he took nothing for it, 
unless he married him to advantage d For, the law m favour 
of infants is always jealous of guardians, and therefore m this 
case it made them account, not only for what they did, but 
[ 89 ] also for what they might , leceive on the infant’s behalf, lest 
by some collusion the guardian should have received the 
value, and not brought it to account but the statute having 
destrojed all values of marriages, this doctrine of course hath 
ceased with them At fourteen years of age the ward might 
have disposed of himself in marriage, without any consent of 
his guardian, till the late act for pi eventing clandestine mar- 
riages. These doctrines of wardship and marriage in socage 
tenure were so diametrically opposite to those in kmght- 
service, and so entirely agree with those parts of king Edward’s 
laws, that were restored by Henry the first’s charter, as 
might alone convince us that socage was of a higher original 
than the Norman conquest. 

9 Fines foi alienation were, I apprehend, due for lands 
holden of the king in capite by socage tenure, as well as m 
case of tenure by knight- service for the statutes that relate 

* Litt 1 1 23 


(9) See Vol. I p 462 
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to this point, and sir Edward’s Coke’s comment on them e , 
speak generally of all tenants in captte, without making any 
distinction but now all fines for alienation are demolished by 
the statute of Charles the second 

10 Escheats are equally incident to tenuie in socage, as 
they were to tenure by knight-sei vice , except only in gavel- 
kind lands, which are (as is before mentioned) subject to no 
escheats for felony, though they are to escheats for want 
ot heirs f 

Thus much for the two grand species of tenure, undei 
which almost all the free lands of the kingdom were holden 
till the restoration in 1660, when the former was abolished 
and sunk into the latter , so that lands of both sorts are now 
holden by one univeral tenure of fiee and common socage 

The othei gi and division of tenure mentioned by Bracton, 
as cited in the preceding chaptei, is that of villenage, as con- 
tradistinguished from liberum tenementum, or frank tenure. 

And this (we may remember) he subdivided into two classes, 
j)ui e and privileged villenage from whence have arisen two 
other species of our modern tenures 

III From the tenure of pure villenage have sprung our 
present copyhold tenures, or tenure by copy of court roll at [ 90 
the will ot the lord in order to obtain a clear idea of which, 
it will be previously necessary to take a short view of the 
original and nature of manors 

Manors are in substance as antient as the Saxon consti- 
tution, though perhaps differing a little, in some immaterial 
circumstances, from those that exist at this day 8 just as we 
observed of feuds, that they were partly known to our ances- 
tors, even before the Norman conquest A manor, manermm , 
a manendo , because the usual lesidence of the owner seems 
to have been a district of ground, held by lords or great 
personages , who kept in then own hands so much land as 

4 

' 1 Inst 43 2 Inst 64, 66, 67 * Co Cop § £ & 10. 

* Wright, 210 
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was necessary for the use of their families, which were called 
terrae domimcales or demesne lands being occupied by the 
lord, or dominus mane) a, and his servants The other, or 
tenemental , lands they distubuted among then tenants, which 
from the diffeient modes of tenure were distinguished by two 
diffeient names Fust, book-land , or charter-land, which 
was held by deed undei certain rents and free-services, and 
in effect differed nothing fiom the fiee-socige lands' 1 , and 
ftom hence have arisen most of the fieehold tenants who hold 
of particular manors, and owe suit and service to the same. 
The other species was called folk-latid, which was held by no 
assuiance in writing, but distributed among the common folk 
or people at the pleasure of the loid, and lesumcd at his dis- 
cretion, being indeed land held in villenage, which we shall 
presently describe more at laige (10) The lesidue ot the 
manor being uncultivated, was termed the lord’s waste, and 
served for public roads, and lor common or pasture to the 
lord and Ins tenants Manois were formeily called baronies, 
as they still are lordships and each lord 01 baron was em- 
powered to hold a domestic court, called the court-baron, 
lor redressing nmsdemesnois and nuisances within the manor, 
and for settling disputes of property among the tenants (II) 
This court is an inseparable ingiedient of eveiy manoi , and 
if the number of suitors should so iail as not to leave sufli- 

11 Co Cop § 3 


( 10 ) Lord Coke having divided the lands of a S won manor into de- 
mesnes or inlands, andsci vucs or outlands, subduidesrfemffnes mtobookland 
and folkland , it is clear, however, that he must have intended what the 
author cites him as having done, or more properly, as his authority for 
doing, that is, to divide the tenemental or service lands into bookland and 
folkland, for the division cannot apptv to the demesne lands 

(11) jllantnum cst Jcodum nobtte, partim vassafhs, quos tenentes vocamus, 
ob ccrlct scivitia conrcssum , partim Domino in nsum Jamiliec sum, cum juris- 
ditlionc m vassa/los ob concessa preedia, reservation Quee vassalhs concedun- 
ttcr, terras die units tenemenlulcs , quae domino i eservantur, domuucales to- 
tum vcio /tod mu dominium appcllatur, ohm Baroma, unde curia, quec huic 
pieeest jurisdiction i, hadit carter Baronis nomen rehnet Spelm Gloss 
Mancrxum ConJ eund n voc Baroma, p 73 Wright, 163 Upon the 
expression, Curia Ben oms, in this passage, I would just obseive, that at 
p 33 Vol III the Hitlioi call-, ting “ the court of the barons,” l e the 
Irtchohhis, but it is piopcily the court of the baron, i c ot the lord 
The stile is Cuna Bat oms, A [3 <S.c 
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cient to make a jury or homage, that is, two tenants at least, 
the manor itself is lost 1 (12) 

In the early times of our legal constitution, the king’s 
greater barons, who had a large extent of teintory held under 
the crown, gi anted out fiequently smaller manors to mferioi 
persons to be holden of themselves which do therefore now 
continue to be held undei a superior lord, who is called in 
such cases the loid paramount over all these manors , and 
his seignory is frequently termed an honour, not a manoi, 
especially if it hath belonged to an ancient feodal baron, or 
hath been at any time in the hands of the crown In imi- 
tation whereof these inferior lords began to carve out and 
grant to others still more minute estates, to be held as of 
themselves, and were so proceeding downwards in infinitum 
till the superior lords observed, that by this method of sub- 
infeudation they lost all then feodal piofits of wardships, 
mainages, and escheats, which fell into the hands of these 
mesne or middle lords, who weie the immediate supenois of 
the ten ftenant, oi him who occupied the land and also that 
the mesne lords themselves were so impoverished thereby, 
that they were disabled fiom pei forming their set vices to their 
own superiors This occasioned, hi st, that provision in the 
thirty-second chapter of magna carta, 9 Hen III ) which is 
not to be found in the fn st chai ter granted by that prince, 
noi in the gi eat chattel of king John J ) that no man should 
either give ot sell his land, without reserving sufficient to 

1 Co Cop § SI J Set the Oxford editions of the charters 


(12) 111 the case of Glover v Lane, ST R 447 Lord Kenyon said, 
that to constitute a manor it was necessary, not only that there should be 
two freeholders within the manor, but two freeholders holding of the manor 
subject to escheats 

The reason assigned for this number is, that freemen could only be tned 
by their peers, and, if there be one tenant only, he has no peer or judge 
But this reason would evince the necessity of there being more than two, 
for if one were plaintiff and the other defendant, no court at all could be 
holden to try the cause In Brooke’s \br Ut Cause a remover plee, \)\ "55 
it is said that the parol was removed fiom the court baron because there 
were only four suitors, and he makes a quaere of the smallest competent 
number The reference is to the Register, f 11 where such a precedent 
is given in a mort <V auncestot 
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answer the demand of his lord , and after waids the statute of 
Westm. 3 01 quia emptmes , 18Edw I c 1 which directs, 
that, upon all sales or feoffments of land, the feoffee shall 
hold the same, not of his immediate feoffor, but of the chief 
loid of the fee, of whom such feoffor himself held it (13) 
But these provisions, not extending to the king’s own tenants 
in capite, the like law concerning them is declared by the 
statutes of pieiogativa icgis, 17Edw II c 6 and of 34 
Edw III c 15 by which last all subinfeudations, previous to 
[ 92 ] the reign of king Edward I , weie confirmed but all subse- 
quent to that pei lod were left open to the king’s prerogative 
And horn hence it is cleai, that all manors existing at this 
day, must have existed as early as king Edward the first foi 
it is essential to a manoi, that there be tenants who hold of 
the loid , and by the operation of these statutes, no tenant 
in capite since the accession of that prince, and no tenant of 
a common lord since the statute of quia cnijitoies, could 
create any new tenants to hold of himself 

Now with legard to the folk-land, oi estates held in vil- 
lenage, this was a species of tenuie neithei strictly feodal, 
Norman, or Saxon, but mixed and compounded of them all k 
and which also, on account of the heriots that usually attend 
it, may seem to have somewhat Danish in it’s composition 
Undei the Saxon government theie were, as sir William 
Temple speaks >, a sort of people m a condition of downright 
servitude, used and employed in the most servile woiks, and 
belonging, both they, their children and effects, to the lord 
of the soil, like the rest of the cattle oi stock upon it These 
seem to have been those who held what was called the folk- 
land, from which they were removable at the lord’s pleasure 
On the ai rival of the Normans here, it seems not improbable, 
that they who were strangeis to any other than a feodal state, 
might give some sparks of enfianchisement to such wi etched 

k \\ right, 215 1 Introd His>t Engl 59 


(15) bee ante, p 72 n (12), for the principle on which, m alienations by 
an infenor tenant, the service would naturally result to the alienor It may 
be questioned indeed whether belorc the statute of Quia Ewptores, a ser- 
vice could be reserved to, oi a tenure created from, anyone but the feoffor, 
or alienor 
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persons as fell to their share, by admitting them, as 'well as 
others, to the oath of fealty , which conferred a right of pro- 
tection, and raised the tenant to a kind of estate supenoi to 
downright slavery, but inferior to every other condition m 
This they called villenage, and the tenants] villeins, eithei 
from the word vilts, 01 else, as sir Edward Coke tells us ", a 
villa because they lived chiefly m villages, and were em- 
ployed in rustic works of the most sordid kind , resembling 
the Spartan helotes, to whom alone the culture of the lands 
was consigned , their rugged masters, like our northern an- 
cestors, esteeming war the only honourable employment of 
mankind 

These villeins, belonging principally to lords of manors, 
were either villeins regardant, that is, annexed to the manor 
01 land or else they were in gross, or at large, that is, an- 
nexed to the person of the loid, and transferable by deed 
fi om one ownei to another 0 They could not leave their 
lord without his permission, but if they ran away, or were 
puiloined from him, might be claimed and recovered by ac- 
tion, like beasts or other chattels They held indeed small 
portions of land by way of sustaining themselves and families , 
but it was at the mere will of the lord, who might dispossess 
them whenever he pleased , and it was upon villein services, 
that is, to carry out dung, to hedge and ditch the lord’s de- 
mesnes, and any other the meanest offices p and their services 
were not only base, but uncertain both as to their time and 
quantity q A villein, in short, was in much the same state 
with us, as lord Molesworth r describes to be that of the boors 
in Denmaik, and which Stiernhook 8 attributes also to the 
traals or slaves m Sweden , which confirms the probability 
of their being in some degree monuments of the Danish 
tyranny (13) A villein could acquire no property either in 

m Wright, 21 7 debet sero quid facere debet m crastuw, et 

n 1 Inst 116 semper tenebUur ad mcerta (Bracton, 

° Litt. § 181 M /H c28 §5 

p Ibid $ 172 ' c 8 

q IUe qui tenet in villenagio faciet 5 de jure sueorium , t 2 c 4 
quicquid ei pracceptum f uer it , nec scire 


C 93 ] 


(13) If this were so, one would expect to find villenage more common 
m the parts of England which the Danes permanently conquered and co- 
lonized 
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lands or goods but, if he purchased either, the lord might 
enter upon them, oust the villein, and seize them to his own 
use, unless he contrived to dispose of them again before the 
lord had seized them , for the lord had then lost his oppor- 
portunity 1 

Iir many places also a fine was payable to the lord, if the 
villein presumed to mairy Ins daughtei to any one without 
leave fiom the lord u , and, by the common law, the lord 
might also bring an action against the husband for damages 
m thus purloining his property w For the children of villeins 
were also in the same state of bondage with their parents , 
[ 94< 3 whence they were called in Latin, nativ/, which gave use to 
the female appellation of a villein, who was called a ncije x . 
In case of a marriage between a freeman and a neife, 01 a 
villein and a freewoman, the issue followed the condition ot 
the fathei, being free if he was fiee, and villein if he was 
villein, contrary to the maxim of the civil law, that pent us 
sequitur vent) an But no bastaid could be bom a villein, 

because by another maxim of oui law he is nullius films and 

as he can gain nothing by inheritance, it wei e haul that he 
should lose his natural freedom by it y The law, however, 
protected the peisons of villeins, as the king’s sub|ects, against 
atrocious injuries ot the lord foi he might not kill, or maim 
lus villein 7 , though lie might beat him with impunity, since 
the villein had no action or remedy at law against his lord, 
but in case of the murder ot his ancestor, or the maim of his 
own person (14) Neifs indeed had also an appeal of lape in 
case the loul violated them by force 3 

* I itt § 177 > Litt | 187, 188 

u Co Litt 140 ' Ibid § 189 194 

w Litt § 202 3 lbvl § 190 

* Ibid § 186 

Ionized I am not iware that there is any evidence that this was the case , 
the reduction of the British inhabitants to slavuy who survived the con- 
test with the Saxons, and who did not fly from their country, seems to 
furnish a more plausible origin for villenage 

(14) In case of mayhem he had no remedy by action or appeal, for the 
damages recovered in either case might immediately have been seized by 
the lord, and' so the proceeding would have been illusory But the lord 
was subject to on indictment at the king’s suit Litt s 194 



Ch.6 


OF THINGS. 


94 ? 


Vilixins might he enfranchised by manumission, which is 
eithei express or implied express, as wheie a man granted 
to the villein a deed of manumission b implied, as where a / 
man bound lnmself in a bond to his villein for a sum of money, 
granted him an annuity by deed, or gave him an estate in fee, 
for life 01 years 1 , foi this was dealing with his villein on flic 
footing of a freeman, it was m some of the instances giving 
lum an action against his lotd, and in others vesting in him 
an owneislup entnely inconsistent with his former state of 
bondage So also if the lord brought an action against Ins 
villein, this enfranchised lnm 1 ', for as the lord might have a 
short remedy against lus villein, by seising Ins goods, (which 
was moie than equivalent to any damages he could recovei,) 
the law winch is always leady to catch at any thing in tavom 
of liberty, piesumed that by bunging this action he meant to 
set lus villein on the same footing with himself, and therefore 
held it an implied manumission But, in case the lord m- [ 95 
dieted hint for felony, it was otheiwise, foi the lord could not 
inflict a capital punishment on his villein, without calling in 
the assistance of the law * 

Vii leins, by these and many other means, in process ot 
time gained considerable ground on then lords, and in par- 
ticular strengthened the tenure of their estates to that degree, 
that they came to have m them an interest in many places 
full as good, m others bettei than then louls For the good- 
natuie and benevolence of many lords of manois having, 
time out ot mind, peimitted their villeins and their children 
to enjoy their possessions without interruption, m a regulai 
couise of descent, the common law, of which custom is the 
life, now gave them title to prescribe against their loids, and, 
on performance ot the same services, to hold their lands, in 
spight of any determination of the lord’s will For though 
in general they are still said to hold then estates at the will 
of the loid, yet it is such a will as is agreeable to the Liistom 
of the manor, which customs aie preserved and evidenced by 
the rolls of the several couits baron in which they are 
entered, or kept on foot by the constant immemorial usage of 


b Lltt § 204 
c § 204, 5, b 
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the several manors in which the lands he And, as such 
tenants had nothing to shew for their estates but these cus- 
toms, and admissions in pursuance of them, entered on those 
rolls, or the copies of such entries witnessed by the steward, 
they now began to be called tenants by copy of court-toll , and 
their tenure itself a copyhold e (15) 

Thus copyhold tenures, as sir Edward Coke observes f , 
although very meanly descended, yet come of an antient 
house; for, from what has been premised, ft appeals, that 
copyholders are in truth no other but villeins, who, by a long 
series of immemorial encroachments on the lord, have at last 
established a customary right to those estates, which before 
[ 96 ] were held absolutely at the lord’s will Which affords a very 
substantial reason foi the great variety of customs that prevail 
in different manors with regard both to the descent of the 
estates, and the pnvileges belonging to the tenants. And 
these encroachments grew to be so umvei sal, that when tenure 
in villenage was virtually abolished (though copyholds were 
reserved) by the statute of Charles II , there was finally a pure 
villein left in the nation For sir Thomas Smith s testifies, 
that m all Ins time (and he was secretary to Edwaid VI ) he 
never knew any villem m gross throughout 'he realm , and 
the few villeins regardant that were then remaining were such 
only as had belonged to bishops, monasteries, or other eccle- 
siastical coiporations, in the preceding times of popery For 
he tells us, that “ the holy fathers, monks, and friars, had m 
“ their confessions, and especially in their extreme and deadly 
“ sickness, convinced the laity how dangerous a practice it 
“ was, foi one Christian man to hold another in bondage . so 
“ that tempoial men, by little and little, by reason of that 

' F N B 12 • Commonwealth, b 1 c 10 

f Cop § 32 


(IS) See this obscure subject very ingeniously handled m Hallam’s Middle 
Ages, c vui part 3 There isone important circumstance connected with vil- 
lenage, and which must have facilitated the progress to the copyhold system, 
that as villeins by their lords sufferance might hold land of other persons 
by free tenure, so freemen might hold land by villein tenure Persons in 
this last predicament were personally free, and such estates so held must 
have formed a useful link between free and servile tenures 
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“ terror in tlieir consciences, were glad to manumit all their 
“ villeins But the said holy fathei s, with the abbots and priors, 

“ did not m like sort by theirs , Jfor they also had a scruple 
“ in conscience to impoverish and despoil the church so much, 
“ as to manumit such as were bond to their churches, or to 
“ the manois which the church had gotten , and so kept their 
“ villeins still ” By these several means the generality of 
villeins in the kingdom have long ago sprouted up into copy- 
holders, their peisons being enfranchised by manumission 01 
long acquiescence , but their estates, in strictness, remaining 
subject to the same servile conditions and forfeitures as before , 
though, in general, the villein services are usually commuted 
for a small pecuniary quit rent h . 

As a farther consequence of what has been premised, we 
may collect these two mam principles, which are held 1 to be 
the supporters of the copyhold tenure, and without which 
it cannot exist 1 That the lands be parcel of, and situate 
within that manor, under which it is held 2 That they 
have been demised, or demisable, by copy ot court-roll imme- 
morially. Foi immemorial custom is the life of all tenures 
by copy , so that no new copyhold can, strictly speaking, be 
gi anted at this day 

In some manors, wheie the custom hath been to permit 
the heir to succeed the ancestoi in his tenure, the estates aie 
stiled copyholds of inheritance , in others, where the lords 
have been more vigilant to maintain their rights, they remain 
copyholds for life only for the custom of the manor has in 
both cases so fai supeiseded the will of the lord, that, provided 
the services be performed or stipulated for by fealty, he can- 
not, in the first instance, refuse to admit the heir of his tenant 
upon his death , nor, in the second, can he remove his present 

h In some manors the copyholders Maner dt Edgware Comm Mid ) As 
were bound to perform the most ser- in the kingdom of Whidah, on the 
vile offices, as to hedge and ditch the Slave coast of Africa, the people are 
lord’s grounds, to lop his trees, and bound to cut and carry in the king’s 
reap his corn, and the like , the lord corn from off his demesne lands, and 
usually finding them meat and drink, are attended by music during all the 
and sometimes (as is still the use in time of their labour (Mod Un 
the highlands of Scotland) a minstrel Hist xm 429 ) 
or piper for their diversion ( Rot 1 Co Litt, 58 
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tenant so long as lie lives, though he holds nominally by the 
precarious tenure of his loid’s will 

The flints and appendages of a copyhold tenure, that it 
hath in common with fiee tenuies, aie lealty, services, (as well 
in rents as otherwise,) reliefs, and escheats The two latter 
belong only to copyholds of inheiitance, the foimer to those 
for life also But besides these, copyholds have also lienots, 
wardship, and fines Henots, winch I think are agreed to 
be a Danish custom, and ol which we shall say moie hereaftei 
aie a render ot the best beast or other good (as the custom 
may be) to the lord on the death ol the tenant This is plainly 
a relic ot villein tenure , there being originally less hardship 
in it, when all the goods and chattels belonged to the lord, 
and he might have seised them even in the villem’s lifetime 
These are incident to both species ot copyhold, but wardship 
[ 98 ] aud fines to those ot inheiitance only Waidslnp, in cop j - 
hold estates, pai takes both ot that m cbivahy and that in 
socage Like that in chivalry, the lord is the legal guaidnn, 
who usually assigns some 1 elation ot the intant tenant to act 
in his stead , and he, like the guardian m socage, is account- 
able to his ward tor the profits (16) Of fines, some aie in 
the natuie of pumei seisins, due on the death of each tenant, 

1 Set cli 28 


(10) There is some obscurity as to this point, but I imagine the account 
given ol it in the text cannot be the correct one As the tenure clearly 
savoured more of socage than chivalry, the lord, without a special custom 
warranting it, cannot well be supposed to be the gu trdian, but the hearest 
relation to whom the lnheutniLt cannot descend And, accordingly, in 
2 Rolle’s Abr title GauleP pi 1. it is laid down by the court, that “ if a 
top) hold descend to in infant within the age of fourteen, his prochem amp, 
to whom the Idnd cannot descend, shall have the custody of it as he would 
of a freehold, unless there be a custom appointing it to another If there be 
such a custom, that will still operatt, and is not affected by the statute ofCh 2 
(See ante, p 88) But the pi esent question is, who shall now be guardian 
where there is no custom , whether, though the statute will not operate 
to defeat a custom, it shall take place in the absence of any custom Mr 
Watkins is of opinion that it will, and even where there is a custom he 
thinks that the father, by will under the statute, may appoint a guardian 
of the body of Ins chile! It is desirable that the law should be as he states 
it, but I am not aware that any decision to that effect has taken place 
See 2 Watk on Copyholds, 104 
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others are meie fines for alienation of the lands , m some 
manors only one of these sorts can be demanded, m some 
both, and in otheis neithei They aie sometimes mbitiaiy 
and at the will of the lord, sometimes fixed by custom , but, 
even when arbitrary, the couits of law, m favour of the libeity 
of copyholdeis, have tied them down to be i easonable in then 
extent , otherwise they might amount to a disherison of the 
estate No fine, theiefoie, is allowed to be taken upon de- 
scents and alienations (unless in particular circumstances) (17) 
of more than two years unprov ed value of the estate 11 From 
this instance we may judge of the favourable disposition that 
the law of England (which is a law of liberty) hath always 
shewn to this species of tenants, by removing, as fai as 
possible, every real badge of slavery from them, however 
some nominal ones may continue It suffered custom verj 
early to get the better of the expiess terms upon which they 
held then lands , by declai mg, that the will of the lord was 
to be interpreted by the custom of the manoi and, where no 
custom has been suffered to grow up to the prejudice of the 
lord, as in this case of arbitrary fines, the law itself interposes 
with an equitable moderation, and will not suffer the loid to 
extend his power so far as to disinherit the tenant 

Thus much foi the antient tenure of pure villenage, and the 
modern one of copyhold at the Will of the loi d, which is lineally 
descended from it 

IV There is yet a fouith species of tenure, described by 
Bracton undei the name sometimes of privileged villenage, 
and sometimes of villein-socage This, he tells us 1 , is such 
as has been held of the kings of England from the conquest 
downwaids, that the tenants herein, “ villana faciunt servitia, 

k 2 Cli Rep 134 1 l 4 ir 1 c 28 § 5 


(17) These are where the lord is not compellable to admit, and where 
the grant on his part is voluntary, as in case of copyholds for lives where 
there is no right of renewal , or even where there is a binding custom to re- 
new, but which allows the copyholder to putin more than one life at a time, 
for there in fact two admissions take place at once, and therefore there can 
be no hardship m a double fine See Syiven on Copyholds, 374 
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“ sedcerta ct determnata that they cannot aliene 01 transfer 
their tenements by grant or feoffment, any more than pure 
villeins can but must surrender them to the lord or Ins 
steward, to be again granted out and held in villenage And 
from these circumstances we may collect, that what he heie 
describes is no other than an exalted species of copyhold, 
subsisting at this day, viz the temne in antient demesne , to 
which, as partaking of the baseness of villenage in the nature 
of it’s services, and the freedom of socage m their certainty, 
he has therefore given a name compounded out of both, and 
calls it villanum socagiutn 

Amieni demesne consists of those lands or manors, which, 
though now perhaps granted out to private subjects, weie 
actually in the hands of the crown in the tune of Edward the 
confessor, or William the conqueror, and so appear to have 
been by the great survey in the exchequer called domesday- 
book m The tenants of these lands, under the crown, were 
not all of the same order or degree Some of them, as 
Britton testifies", continued for a long time pure and absolute 
villeins, dependent on the will of the lord and those who 
have succeeded them in their tenures now differ from common 
copyholders m only a few points ° Others wei e in great 
measure enfranchised by the royal favour being only bound 
in lespect of their lands to perform some of the better sort of 
villein services, but those deteiminate and ceitain as, to 
plough the king’s land for so many days, to supply his court 
with such a quantity of piovisions, or other stated services , 
all of which are now changed into pecumaiy rents and m 
consideration heieof they had many immunities and privileges 
granted to them p ; as to try the right of their property m a 
peculiar court of their own, called a couit of antient demesne, 
by a peculiar process, denominated a writ of ? ight close q , not 
to pay toll or taxes , not to contribute to the expences of 
knights of the shire , nor to be put on juries , and the like 1- 

[ 100 ] These tenants, therefore, though their tenure be absolutely 
copyhold, yet have an intei est equivalent to a freehold for 

“FNBH 16 

" c 66 

0 F N B 228. 


* 4 Inst. 269 
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notwithstanding then sei vices were of a base and villenous 
original 8 , r jet the tenants were esteemed m all other respects 
to be highly privileged villeins , and especially for that their 
services weie fixed and determinate, and that they could not 
be compelled (like puie villeins) to relinquish these tenements 
at the loid’s will, or to hold them against then own “ it 
M uho,” says Bracton, “ dicuntin libeti ” Britton, also, from 
such their freedom, calls them absolutely solemn r«j, and their 
tenuie sokemam tes , which he desenbest to be “ lands and 
“ tenements, which are not held by knight-service, noi by 
“ gland seijeanty, noi by petit, but by simple services, being, 

“ as it were, lands enfranchised by the king or Ins piedeces- 
te sots fiom then antient demesne” And the same name is 
also given them m I'leta u Hence Fitzhei bert obsei ves w , 
that no lands are antient demesne, but lands liolden m so- 
cage, that is, not in free and common socage, but in tins am- 
phibious suboidmate class of \illein-socage And it is pos- 
sible, that as this species of socage tenure is plainly founded 
upon predial set vices, ot sei vices of the plough, it may have 
given cause to imagine that all socage tenures aiose from the 
same oiigmal, foi want of distinguishing with Bracton, be- 
tween free socage 01 socage of funk tenuie, and villein socage 
01 socage ot antient demesne 

La N iis liolden by tins tenuie arc theiefoic a species of 
copyhold, and as such pieseivcd and exempted horn the 
opuation ol the statute ot Cliailes II Yet they diffci fiom 
common copyholds, pimupally m the privileges beloic men- 
tioned as also they diffei fiom freeholders by one especial 
mark and tmctuie ot villenage, noted by Bi acton, and le- 
mainmg to this day, viz that they cannot be conveyed from 
man to man by the general common law conveyances ol feoff- 
ment, and the lest , but must pass by surrender to the lord 
01 his stewaid, in the manner of common copyholds yet 
with this distinction x , that in the surrender of these lands m C 1 01 ] 
antient demesne, it is not used to say, “ to hold at the mil o 

* Gilb histi of Qxch 16 and 30 W NB1S 

1 c 66 * Kitchen on courts, 194 
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the lord in their copies, but only, “ to hold according to the 
“ custom of the manor'' (18) 


Thus have we taken a compendious view of the principal 
and fundamental points of the doctrine of tenures, both antient 
and modern, in which we cannot but remark the mutual 
connexion and dependence that all of them have upon each 
other And upon the whole it appears, that whatever changes 
and alterations these tenures have m process of time under- 
gone, from the Saxon aera to the 12 Car II all lay tenures 
are now in effect reduced to two species , ft ee tenure in com- 
mon socage, and base tenure by copy of court-roll 


I mentioved lay tenures only , because there is still be- 
hind one other species of tenure, reserved by the statute of 
Charles II , which is of a spiritual nature, and called the 
tenure m frankalmoign. 


(is) The qualities and privileges of antient demesne are very different 
and some of them are hardly rcconciieuble with the notion of its being a 
species of copj hold Mr Striven states that there are three sorts of te- 
nants in antient demesnes one, of those who hold their lands freely by the 
grant of the king, a second, who hold of a manor which is antient demesne, 
but not at the will of the lord, and whose estates pass by surrender or deed 
and admittance, and who are denominated customary freeholders, and a 
third, who hold of a manor, which is antient demesne, by copy of court 
roll at the will of the lord, and are denominated copj holders of base tenure , 
which latter cannot maintain a writ of right close, or momtrnuei unt, but 
are to sue by plaint in the lord’s court On Copyholds, 6 50 

In the text, and in the cases geneiaily, this fact is overlooked, though it 
is very important as explaining the vanety mentioned above, and making 
even the highest privileges and the freest qualities not unreasonable with 
reference to some tenants in ancient demesne, to whom probably they 
ought to be confined 

Whatever be the kind of antient demesne, which a manor is pleaded to 
be, the truth of such plea is always tried by Domesday book, which has 
therefore been called Liber Judicatoi ius This book contains a survey 
of all the manors throughout England, except those m the four northern 
counties and in part of Lancashire It has been lately reprinted with great 
fidelity and correctness, by order of government, as well as a valuable sup- 
plement called the Boldon Book, which contains a similar survey of the 
palatinate of Durham, made by order of Bishop Pudsey, nephew to lung 
•Stfpfeatt, in the year 1 183 
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V Tenure in frankalmoign , in libera eleemonjna or free 
alms, is that whereby a religious corporation, aggregate or 
sole, holdeth lands of the donor to them and their successors 
for ever y The service which they were bound to render for 
these lands was not certainly defined , but only in general 
to pray for the souls of the donor and his heirs, dead or alive; 
and therefore they did no fealty, (which is incident to all 
othei services but this *,) because this divine service was of a 
higher and more exalted nature 8 This is the tenure, by 
which almost all the antient monasteries and religious houses 
held their lands , and by which the paiochial clergy, and very 
many ecclesiastical and eleemosynary foundations, hold them 
at this day b the nature of the service being upon the reform- 
ation altered, and made conformable to the purer doctrines 
of the chutch of England It was an old Saxon tenure, and [ 102 ] 
continued undei the Noiman i evolution through the great 
respect that was shewn to religion and religious men in 
antient times Which is also the reason that tenants in 
f ankalmoign weie discharged of all other services, except the 
tnnoda nccessitas, of repairing the highways, building castles, 
and repelling invasions c just as the Druids, among the 
antient Britons, had omnium leium immumtatcm A And, even 
at present, this is a tenure of a nature very distinct from all 
others , being not in the least feodal, but merely spiritual. 

For if the service be neglected, the law gives no lemedy by 
distiess or othei wise to the lord of whom the lands are holden 
but merely a complaint to the ordinary or visitor to correct 
it e Wherein it matenally difFeis fiom what was called 
tenure by divine set vice in which the tenants were obliged to 
do some special divine services in ceitain , as to sing so many 
masses, to distribute such a sum in alms, and the like, which 
being expressly defined and prcsciibed, could with no kind 
of propriety be called f ee alms , especially as for this, if un- 
perfoitned, the lord might distrem, without any complaint to 
the visitor f (19) All such donations aie indeed now out of 

y Litt §133 c Seld Jan 1 42 

1 Ibid §131 “ Caesar de bell Gall l 6 c 13 

* Ibid 135 ' Litt § 136 

b Bracton l 4 tr 1 c 28 § 1 f Ibid 137 


(19) And was xntitled to fealty, as of course Co Litt, 97 a 
I 2 
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use; for since the statute of quia employes, 1 8 Edw I, none 
but the king can give lands to be holden by this tenure 8 (20) 
So that I only mention them, because frankalmoign is ex- 
cepted by name in the statute of Charles II and therefore 
subsists in many instances at this day Which is all that 
shall be remarked concerning it, herewith concluding oui 
observations on the nature of tenures. 

B Lltt § 140 


( 20 ) The statute obliging all persons who alienated their lands, to re- 
serve the tenure to the next immediate lord by the same services, by which 
they held themselves, this of course prevented for the future any conver- 
sion of lay into spiritual tenures The king was not mentioned in the sta- 
tute, nor could it apply to hun 
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CHAPTER THE SEVENTH. 


of FREEHOLD ESTATES, of 
INHERITANCE. 


r J 1 HE next objects of om disquisitions are the nature and 
properties of estates An estate in lands, tenements? 
and hereditaments, signifies such interest as the tenant hath 
therein so that if a man giants all his estate in Dale to A and 
his heirs, eveiy thing that he can possibly grant shall pass 
thereby a It is called in Latin status , it signifying the con- 
dition, or circumstance, in which the owner stands with 
regard to his property And to ascertain this with proper 
piecislon and accuracy, estates may be considered in a three- 
fold view first, with regard to the quantity of interest which 
the tenant has in the tenement secondly, with regard to the 
time at which that quantity of interest is to be enjoyed and, 
thirdly, with regaid to the numbei and connexions of the 
tenants 

First, with regard to the quantity of inteiest which the 
tenant has in the tenement, this is measured by it’s duration 
and extent Thus, either his right of possession is to subsist 
for an uncertain period, during his own life, or the life of 
another man to deteimme at his own decease, or to remain 
to lus descendants after him 01 it is circumscribed within a 
certain number of years, months, or days or lastly, it is 
infinite and unlimited, being vested in him and his represent- 
atives for ever And this occasions the primary division of 
estates into such as are freehold , and such as are less than 
f> echold . 


104 
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An estate of freehold, liberum tenementum, or franktene- 
ment, is defined by Britton b to be “ the possession of the soil 
“ by a freeman ” And St Germyn * tells us, that “ the 
“ possession of the land is tailed in the law of England the 
“ franktenement or freehold ” Such estate, theiefore, and 
no other, as requires actual possession of the land, is, legally 
speaking , freehold , which actual possession tan, by the course 
of the common law, be only given by the ceremony called 
liveiy of seisin, which is the same .is the feodal investiture 
And from these principles we may extract this desciiption of 
a freehold , that it is such an estate in lands as is conveyed 
by livery of seisin, or in tenements of any mcorpoieal 
nature, by what is equivalent thereto And accordingly it 
is laid down by Littleton d , that wheie a fieehold shall pass, 
it behoveth to have livery of seisin As, thereloie, estates of 
inheritance and estates for life could not by common law be 
conveyed without livery of seisin, these aie properly estates 
of freehold , and, as no othei estates were com eyed with the 
same solemnity, therefoie no othei s are propeily freehold 
estates 

Estates of freehold (thus understood) are either estates 
of mhentance , or estates not of inheritance The former aie 
again divided into inheritances absolute or fee-simple, and 
inheritances limited, one species of which we usually call 
fee-tail 

I Ten AN i in fee-simple (or, as he is fiequently styled, 
tenant m fee) is he that hath lands, tenements, or heredita- 
ments, to hold to linn and his heirs for ever e geneially, 
absolutely, anti simply , without mentioning what heirs, but 
referring that to lus own pleasure, or to the disposition of the 
law The true meaning of the word lee feodum) is the 
same with that of feud or fief, and m it’s original sense it is 
C 105 J taken in contradistinction to all odium f , which latter the 
writers on this subject define to be every man’s own land, 
which lie possesseth merely in his own right, without owing 
any rent 01 service to any superior This is property in it’s 

» t. S2 « Litt § 1 

c Dr & Stud b 2 d 22 ' See p 45 47 
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highest degree , and the owner thereof hath absolulum et di- 
rectum dominium , and therefore is said to be seised thereof 
absolutely tn domimco suo in his own demesne But feodum , 
or fee, is that which is held of some supewor, on condition of 
rendeung him service, m which superior the ultimate pro- 
perty of the land resides And therefore sir Henry Spel- 
man 8 defines a feud or fee to be the right which the vasal 
or tenant hath in lands, to use the same, and take the profits 
thereof to him and lus hens, rendering to the loid his due 
services , the mere allodial propriety of the soil always remain- 
ing m the lord This allodial property no subject in England 
has h , it being a received, and now undeniable, principle in 
the law, that all the lands in England are holdcn mediately or 
immediately of the king The king therefore only hath ab- 
solution it dneitum dominium ' but all subjects’ lands aie in 
the nature of fodum oi fee, whether derived to them by 
descent from then ancestors, or purchased for a valuable con- 
sideration , for they cannot come to any man by either of 
those ways, unless accompanied with those feodal clogs which 
wei e laid upon the first feudatory when it was originally grant- 
ed A subject therefore hath only the usufruct, and not the 
absolute propel ty of the soil , or, as sir Edward Coke ex- 
presses it k , he hath dominium utile, but not dominium dvcctum 
And hence it is, that in the most solemn acts of law we ex- 
press the strongest and highest estate that any subject can 
have, by these words, “ he is seised thereof in his demesne, 

“ as of fee ” It is a man’s demesne, dommicum, or property, 
since it belongs to him and his heirs for ever yet this do- 
mimcum, property, or demesne, is strictly not absolute or al- 
lodial, but qualified or feodal it is his demesne, as of fee 
that is, it is not purely and simply his own, since it is held of 
a superior lord, in whom the ultimate property resides. 

This is the pumary sense and acceptation of the word fee [ 106 ] 
But (as sir Martin Wright very justly observes l ) the doctrine 
“ that all lands are holden,” having been for so many ages 
a fixed and undeniable axiom, our English lawyers do very 

* of feuds, c 1 dominium, cujus nullus est author nm 

h Co Litt. 1 Deua Ibid 

1 Pntzdium donum regia est directum k Co Lit 1 

1 of ten 148 
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rarely (of late yeai s especially) use the woid ftc in this it’s 
prnnai y oiigmal sense, in contradistinction to allodium or ab- 
solute pi operty, with which they have no concern, but ge- 
nerally use it toexpiess the continuance or quantity ol estate. 
A fa thcieloic, in geneial, signifies an estate ot inheritance; 
buna the highest and most extensive interest lh u t a man can 
have in a feud and when the term is used simply, without 
any othei adjunct, 01 has the adjunct ot simjilt annexed to it, 
(as i tee, 01 a Itc -simple,) it is used m conti udistincUon to 
l fee conditional at the common law, ot a fee-tail by the 
statute importing an absolute mhuitniice, cleni of any con- 
dition, limitation, 01 lcstnctions to paiticulai hens, but de- 
scendible to the liens gcnei il, vvhethei male ot female, lmcal 
01 collatcial Audio no oth< 1 sense than this is the king 
said to be seised in fee, he being the feudatoiy ot no man m 


Takinc thercloie J<t lot the futuie, unless wheie otbciwise 
expl lined, m this it’s seeoiulaiy sense, as an estate of inherit- 
ance, it is applicable to, and may be had in, any kind of 
heieditamcnts cithci coipoieal 01 meoipoieal" But time 
is this distinction between the two species ot hci editaments . 
that, ol <i coipoieal inlu ut ince a man shall be said to be 
seised m hi\ deimsnt, as oj /<<. , of an meoipoieal one, he 
shall only be said to be seised as oj fee, md not in his 
demesne 0 I'm, as meoipoieal heieditamcnts aie in then 
natme collate i d to, and issue out ol lands and houses' 1 , then 
ovvnci hath no piopeity, domiwitim oi demesne, m the tiling 
itsell, but huh only something dcnveil out ol it, lcscmbling 
the sintltths, oi suviees, of the civil law '> The domnucum 
[ 107 ] oi piopeity is iiequuitly in one m in, while the appendage or 
seivice is in aiiothei Thus Gams may be seised as of fee of 
a w iy r leading over the land, of which Titius is seised in lus. 
dt in i as of ft i (I) 

m Co Litt l o Litt § io 

n Jiodum (s t quod quis tan l stln et p Sec pn^e JO 
haauhbus s ws, sin ut lint mud um, 1 »S mdm csl fid, quo u \ nun alUrut* 
s’t reditu i\i Fkt 15 t J §7 m ikI jmsonac scivit JJ 8 1 I 


(0 Sec ptgt 20 , where the author docs not confine mcoiporcal heredit- 
aments to lliimrs issuing out of 1 mds and houses, -lit to things issuing out 
ot any thing coiporatc, red or pcisonil But the true reason of the dis- 
tinction is clearly, not that the ownei of the derivative has no piopeity 

in 
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The fee-simple 01 mhentance of lands and tenements is 
generally vested and resides in some person or othei , though 
diveis mfenor estates may be caived out of it As if one 
giants a lease foi twenty-one years, oi for one or two lives, 
the fee-simple lemains vested in him and his heirs, and aftei 
the determination of those years or lives, the land reverts to 
the grantoi oi his hen s, who shall hold it again in fee-simple 
Yet sometimes the fee may be in abeyance , that is (as the 
vvoid signifies,) m expectation, remembrance, and contem- 
plation m law, theie being no pel son in esse, m whom it can 
vest and abide though the law consideis it as always po- 
tentially existing, and leady to vest whenever a propel owner 
appears Thus, in a grant to John for life, and afterwards 
to the liens of Richaid, the inheutnnce is plainly neithei 
granted to John noi Richaid, noi can it vest in the liens ol 
Richaid till Ins death, nam turno cst haetes vivmtis it remains 
theicfoie in waiting oi abcjance, during the life of Richaid 1 " 
Tins is likewise always the case of a parson of a church, who 
hath only an estate theiein foi the leim of Ins life , and the m- 
hentance icmains in abeyance" And not only the fee, but 
the iieehold also, may be in abeyance, as, when a parson 
dies, the freehold of Ins glebe is in abeyance, until a successoi 
be named, and then it vests in the successoi 1 (2) 

r Co I itt 112 s I itt § 6 10 < I lit § 647 

in the land oi house fiom which it is derived, but that the thing in which 
lie Ins ipiopcrtv, the right ot way foi instance, is incoipoieal, and in- 
c ip ible ot being in nranit, or actual possession 

( 2 ) J Ins opinion, which may now he considered as exploded, wag founded 
on n notion, gcuci illy speaking, tiue enough, that the operation of livery 
w is inline di ite md entire, and theicfoie th it the livery to John, m the 
ease put, earned the leinauidcr over with it at the sune time out ot the 
giantor , md if the rein uudci passed fiom the giantor, as it clcaily passed 
for the present to nobody, this doctunc ol ibeyancc was a netcssaiy con- 
sequence Tins conclusion, though couched m imposing teims, as abey- 
mcc, in grenuo lei’ll, and m nubibus, vv is liy no me ins satisfactory, these 
teims of what might be cillcd legal geography did not explim to any 
man’s mind where the estate was in the mterv il At the same time certain 
opinions were held, seemingly inconsistent with it , for instance, it was 1 ud 
down, that il John died in the hle-timc ofllichard, as the heirs of Richard 
could never take (see post, 169 ), the giantor should have the land again, 
the same grantor in whom, by the hypothesis, no estate remained Mr 
Fearne met the doctrine in the only way in which it could be met, by deny* 

mg 
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The word “ heirs” is necessary in the grant or donation, 
m order to make a fee, 01 inheritance For if land be given 
to a man for ever, or to hint and his assigns foi ever, this 
vests in him but an estate lor life u This very great nicety 
about the insertion of the word “ heirs,” in all feoffments and 
grants, in order to vest a fee, is plainly a relic of the feodal 
strictness , by which we may remember w it was requned that 
108 ] the form of the donation should be punctually pursued , or 
that, as Cragg x expresses it in the words of Baldus, “ do- 
“ nationes sint stncti pais, ne quis plus donasse jn aesumatm quam 
“ in donations cvprcsset if” And therefore, as the personal 
abilities of the donee were originally supposed to be the only 
inducements to the gift, the donee’s estate in the land ex- 
tended only to his own person, and subsisted no longer than 

11 Lilt § 1 w See page 56 *11 ID |H 

ing the premisses, and reasoned, that if the remainder passed to nobody, it 
passed from nobody, but that theie was a “ suspension ol the complete or 
absolute operation of such feoffment or convex ance m legird to the inherit- 
ance, till the intended channel for the reception of such inheritance came 
into existence ” This principle will be found to explain all the cases in 
the text whatever portion of the inheritance cannot take effei t tn preesenti, 
remains in the grantor oi his heirs, and it the inheritance cm never pass, 
as in the case of the cliuieh, it always remains there bee I'earne on Con 
Rem 359 364 6th edition 

With respect to the case of a freehold m abeyance, that seems, upon 
other grounds, as objectionable as the former , feudal principles always 
requiring an immediate tenant of the freehold for the performance of the 
services, and to answer to the action of i stranger 

The case put of the glebe during a vacancy of the church, is not, per- 
haps, easy of solution , that which Mr Christian proposed in a note on 
this passage is not entirely satisfactory ] le would place the freehold in 
the future successor, who is to be brought into view and notice by insti- 
tution and induction, But if it is in him, it is not there usefully, for either 
of the purposes for which alone the law requires it to be in any one — the 
services are not performed, and there is no one to answer the prcecipe of a 
stranger The same objection indeed applies, if we place it in the heir of 
the founder, or the ordinary Perhaps it mav be thought not unreasonable 
to admit this to be an exception to the general rule , an estate altogether 
is the creature of legal reasoning, to be moulded, raised, or extinguished 
accordingly , and it may be fairly argued, that as the freehold can exist 
in no one to any useful legal purpose, during the vacancy of the church, it 
may not exist nt all This is a conjecture hazarded with great diffidence , 
but which may be allowed in a question of more curiosity than practical im- 
portance 
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his life, unless the donor, by an express provision m the 
grant, gave it a longer continuance, and extended it also to 
his hens But this rule is now softened by many exceptions y 

For, 1 It does not extend to devisees by will, in which, 
as they weie introduced at the time when the feodal rigour 
was apace wearing out, a more libeial construction is allowed, 
and therefore by a devise to a man for evei, oi to one and 
his assigns for evei, or to one in fet-simple, the devisee hath 
an estate of inheritance , lot the intention of the devisor is 
sufficiently plain fiom the words of peipetuity annexed, 
though he hath omitted the legal words of inheritance But 
if the devise be to a man and his assigns, without annexing 
words of perpetuity, there the devisee shall take only an estate 
foi life, foi it does not appear that the devisor intended any 
more (3) 2 Neither does this mle extend to fines oi lecove- 

rie a consideied as species of conveyance, foi theieby an 
estate m fee passes by act and operation of law without the 
word “ heirs,” as it does also, for particulai reasons, by cer- 
tain other methods of conveyance, which have relation to a 
former grant oi estate, wherein the word “ heirs,” was ex- 
pressed 2 (4) 3 In creations of nobility by writ, the peer so 

created hath an inheiitance in Ins title, without expressing the 
word “heirs,” for heirship is implied in the creation, unless it 
be otherwise specially provided but in creations by patent, 
which are sti icti jitris, the word “heirs” must be inserted, 

y Co Litt 9, 10 1 Ibul 9 


(5) The author meins that it does not appear merely from the woul 
“ assigns” that the devisor intended any more Where the gift is to a man 
and his assigns, it may be manifest from other parts of the will, that a fee 
was intended, and if so, will pass, as indeed it might if the word assigns 
were wholly omitted 

(4) This second class of exceptions (if indeed they can be called excep- 
tions, being not against, but beside the rule,) cannot be made very intelli- 
gible, till a later part of the volume But they all proceed on the principle, 
that these conveyances do not profess to create a new estate in the grantee, 
but either to acknowledge in him a pre-existing fee, to suffer a pre-existing 
fee wrongfully withheld from him to be recovered by him by judgment 
of law, or to pass to him by way of reference a fee properly described and 
conveyed m some other grant to some other person, as amply as it has 
been described and coni eyed in that other grant so referred to 
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otherwise there is no inheritance (5) 4 In grants of lands to 

sole coipoiations and their successors, the word “ successors” 
supplies the place of “ heirs,” for as hens take from the an- 
cestor, so doth the successor fioin the predecessor Nay, in 
[- 109 ] a grant to a bishop, oi othei sole spiritual corporation, in 
Jt anlalmoign , the woid il J) anhalmotgn” supplies the place 
of “ successors” (as the woid “ successors” supplies the place 
of “ heirs”) n vi to mini , and m all these cases a fee-snnplc 
vests in such sole corporation But, in a giant of lands to a 
corpoiation aggiegate, the woid “ successors” is not neces- 
saiy, though usually insetted for, albeit such simple grant be 
stuctly only an estate foi life, yet as that coipoiation nevei dies, 
such estate for life is peipetual, oi equivalent to a fee-simple, 
and theiefoic the law allows it to be one’ 5 Lastly, m the 
case of the king, a lec-snnple will test m him, without the 
woid “ heirs” oi u succc r sois” in the grant, partly from pre- 
rogative loyal, and partly fioiu a i cason sinulai to the last, 
because the king in judgment of 1 uv novel dies b But the 
genei il mle is, that the woid “ hens” is necessary to cieatc 
an estate of inheritance 

II Wr aie next to considu limited fees, oi suih estates ol 
inheritance as ire clogged and confined with conditions, oi 
qualifications, of any soit And these we may divide into 
two soi ts 1 Qtmhfud, oi bate lees , and, 2 Fees conditional, 
so called at the common law, and afteiwards fecs-tail, m con- 
sequence of the statute di dmm 

f A iiase, oi cjuahhed fee, is such a one as liitli a quali- 
fication subjoined theteto, and which must be detci mined 
whcnevei the qualification annexed to it is at an end As, in 
the case of a grant to A, and his heirs, tenants of the manor of 
Dale, in this instance, whenever the hens of A cease to be 
ten nits of that manoi, the giant is entnely defeated So, 
when Henry VI gi anted to John Talbot, loul of the manor 
of Kingston- Lisle in Beihs, that he and Ins heirs, lords of the 
said manoi, should be peeis of the realm, by the title of 

a Stc Vol r p 4‘-l l> Set Vol I p 249 

(3) Sec Vol I p 400 
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barons of Lisle , here John Talbot had a base or qualified 

fee m that dignity c , and, the instant he or his liens quitted 

the seigniory of this manor, the dignity was at an end This 

estate is a fee, because by possibility it may endure for evei [ HO ] 

in a man and his heirs > yet as that duration depends upon 

the concuirence of collateial circumstances, which qualify and 

debase the purity of the donation, it is therefoi e a qualified 01 

base fee (6) \0~lU2. 


2 A conditional fee, at the common law, was a fee 
restrained to some particular heirs, exclusive of othei s “ do- 
“ natio stucta et coat data d , sicut certis hattcdibus , quibuulam 
“ a successione exclusis , as to the heirs of a man's body , by 
which only Ins lineal descendants were admitted, m exclusion 
of collateral heirs , oi to the hens male of his body, in exclu- 
sion both of collaterals, and lineal females also It was called 
a conditional fee, by leason of the condition expressed oi im- 
plied in the donation of it, that if the donee died without such 
particulai hens, the land should revert to the donoi Foi 
this was a condition annexed by law to all grants whatsoevei , 
that, on failure of the heirs specified ill the grant, the giant 
should be at an end, and the land return to it’s antient pro- 
puetor e Such conditional fees weie strictly agreeable to the 
nature of feuds, wficn they fust ceased to be mere estates foi 
life, and were not yet ai lived to be absolute estates in fee- 
simple And we find stiong traces of these limited, condi- 
tional fees, which could not be alienated fiom the lineage of 
the first purchaser, in oui earliest Saxon laws f 


Now, with regai d to the condition annexed to these fees by 
the common law, our ancestors held, that such a gift (to a 

c Co Litt 27 haeredibus mis, si udsit senptura vel lest is f 

11 Flet l 3 c 3 § 5 quod dll viro prohibitum sit, qui earn, ab 

* Plowd 241 initio aequisimt, et ith qui earn vendulit, 

f Si quv, terrain. haeredUanam habeat, ut ita fuctre nequeat LI. Aelfred 
quam parentes ejus ipsi nliquerunt, tunc c 37 
slatiumus, ut earn non vendat a cognatis 


(6) The owner of a base fee has the same rights and privileges while his 
estate lasts, as if he were tenant in fee-simple Cruise, Digest 1.79 
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man and the heirs of his body) was a gift upon condition, that 
it should revert to the donor, if the donee had no heirs of his 
body , but, if he had, it should then remain to the donee 
They therefore called it a fee-simple, on condition that he 
had issue Now we must observe, that, when any condition 
is performed, it is thenceforth entirely gone , and the thing to 
which it was before annexed, becomes absolute, and wholly 
111 ] unconditional So that, as soon as the giantee had any issue 
born, his estate w'as supposed to become absolute, by the 
performance of the condition , at least, for these three pur- 
poses 1 To enable the tenant to aliene the land, and thereby 
to bar not only his own issue, but also the donoi of his in- 
terest m the revei sum* 2 To subject him to forfeit it foi 

treason, which he could not do, till issue born, longer than 
for his own life, lest theieby the inheritance of the issue, and 
reversion ot the donoi, might have been defeated 1 * 3. To 
empower linn to charge the land with rents, commons, and 
certain other incumbrances, so as to bind his issue* And 
this was thought the more reasonable, because, by the birth 
of issue, the possibility of the donor’s i eversion w r as rendered 
more distant and precarious and his interest seems to have 
been the only one which the law, as it then stood, was solicit- 
ous to piotect, without much legard to the right of succession 
intended to be vested in the issue. Howevei, it the tenant 
did not in fact aliene the land, the couise of descent was not 
alteied by this performance of the condition for if the issue 
had aftei wards died, and then the tenant, or original grantee, 
had died, without making any alienation, the land, by the 
terms ot the donation, could descend to none but the liens 
of his body, and therefore, in delault ot them, must have 
reverted to the donoi (7) For which reason, in order to 
subject the lands to the ordinal y couise ol descent, the donees 

* Co Lilt 19 2 Inst 9SS 1 Co Litt 19 

•» Co Litt 19 2 Inst 334 


(7) The course of descent was under certain circumstances altered by the 
performance of the condition, even where no alienation was made, for 
where the gift was in special tail, after issue had, the land became descend- 
ible to all the heira of the donee’s body, whether by the person named m 
the gift or any other person The statute de donts prohibits this for the 
future Paine's case, 8 Rep 15 b 
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of these conditional fee-simples took care to aliene as soon as 
they had performed the condition by having issue , and after- 
wards repurchased the lands, which gave them a fee-simple 
absolute, that would descend to the heirs general, according 
to the course of the common law And thus stood the old 
law with regard to conditional fees , which things, says sn 
Edward Coke k , though they seem antient, are yet necessary 
to be known , as well for the declaung how the common law 
stood in such cases, as for the sake ot annuities, and such like 
inheritances, as are not within the statutes ot entail, and 
therefore remain as at the common law. 

The inconveniences, which attended these limited and fet- [ 112 ] 
teied inheritances, w r eie probably what induced the judges to 
give way to this subtle finesse of construction (tor such it 
undoubtedly was), in order to shorten the duration of these 
conditional estates But, on the other hand, the nobility, 
who were willing to perpetuate their possessions in their own 
families, to put a stop to this piactice, procured the statute ot 
Westminster the second 1 (commonly called the statute de donts 
conditionahbus ) to be made, which paid a greater legard to 
the private will and intentions of the donor, than to the pro- 
priety ot such intentions, oi any public consideiations what- 
soever Tins statute levived in some sort the antient feodal 
restraints which weie onginally laid on alienations, by enact- 
ing, that fiom thencefoith the will of the donoi be observed, 
and that the tenements so given (to a man and the heirs of 
his body) should at all events go to the issue, if theie were 
any , or, if none, should revert to the donor 

Upon the constiuction of this act of parliament, the judges 
determined that the donee had no longer a conditional fee- 
simple, which became absolute and at his own disposal, the 
instant any issue was born , but they divided the estate into 
two parts, leaving in the donee a new kind of particular 
estate, which they denominated a fee-tail m , and vesting m 

k 1 Inst 19 or truncated inheritance, from which 

1 IS Edw I c 1 the heirs general were cut off being 

ra The expression fee tml or feodum derived from the barbarous verb talutre, 
talhatum, was borrowed from the feu- to cut , from which the French tmlfo 
dists (Sob Crag M t 10 § 24, 2 5 ) , and the Italian laghare are formed 
among whom it signified any mutilated (Spelm Glou SSI ] 
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the donor the ultimate fee-simple of tiie land, expectant on 
the failure of issue , which expectant estate is what w’e now 
call a reversion n And hence it is that Littleton tells 11s °, that 
tenant in fee-tail is by vntue of the statute of Westminster 
the second. 

Having thus shewn the otigmal of estates-tail, I now pio- 
ceed to consider, •what things may, 01 may not, be entailed 
[ 113 ] under the statute de douis Tenements is the only woid used 
m the statute and this sir Edward Coke p expounds to com- 
prehend all corpoieal hereditaments whatsoever, and also all 
mcorpoieal hereditaments which savour of the icalty, that 
is, which issue out of coi poreal ones, or which concern, oi are 
annexed to, or may be exercised within the same, as, lents, 
estovers, commons, and the like Also offices and dignities, 
winch concern lands, 01 have relation to fixed and certain 
places, may be entailed q But meie peisonal chattels, which 
savour not all of the icaity, cannot be entailed Neither 
can an office, which merely relates to such personal chattels , 
nor an annuity, which charges only the pci son, and not the 
lands of the grantoi But in these last, if gi anted to a man 
and the heirs ot his hotly, the giantee hath still a fee-con- 
ditional at common law, as beloie the statute, and by his 
alienation (attei issue born) may bai the lieu 01 leveisionei r 
An estate to a mail and his hens for anothei’s life cannot be 
entailed 8 ior this is stuctly no estate ot inheritance (as will 
appear heiealtei), and thcieloie not within the statute dt douis 
Neither can a copyhold estate be entailed by virtue ot the 
statute , foi that would tend to encioach upon and lestiain 
the will of the loid but, by the spuial custom ot the manoi, 
a copyhold may be limited to the heirs of the body' foi heie 
the custom ascei tains and intei prets the lord’s will ( 8 ) 

" 2 Inst 335 r Co Litt 11, 20 

® § IS *2 Vein 225 

p 1 Inst 19,20 ‘ 3 Hep 8 

« 7 Hep 33 


(8) It may be as well to state here, the general rule which was laid down 
in Heydon’s case, 3 Rep 8 as to acts of parliament couched in general terms, 
affecting copyholds or not “ When an act of parliament doth alter the 
service, tenure, interest of the land, or other thing, in prejudice of the lord, 
or of the custom of the manor, or in prejudice of the tenant, there the 

general 



Ch 7 


OF THINGS 


113 


Nfxt, as to the several species of estates-tail, and how they 
are respectively created Estates-tail are either general 01 
special Tail-general is where lands and tenements are given 
to one, and the hens of his body begotten which is called tail- 
general, because, how often soever such donee in tail be 
married, his issue m general by all and every such marriage 
is, in successive oidei, capable of inheriting the estate-tail, 
pe> fen mam doni u Tenant in tail-special is where the gift is 
restrained to certain heirs of the donee’s body, and does not 
go to all of them in general And this may happen several 
ways 1 ' I shall instance in only one, as where lands and [ 114 ] 
tenements are given to a man and the heirs oj his body , on 
Mary his now Wife to be begotten here no issue can inherit, 
but such special issue as is engendered between them two, 
not such as the husband may have by anothei wife and 
therefore it is called special tail And here we may observe, 
that the words of inheritance (to him and his hens) give him 
an estate m fee but they being hens to be by him begotten , 
this makes it a fee-tail , and the person being also limited, on 
whom such heirs shall be begotten, (viz Mary his present wife) 
this makes it a fee-tail special 

Estates, in general and special tail, are farthei diversified 
by the distinction of sexes m such entails , for both of them 
may either be in tail male or tail female As if lands be given 
to a man, and his hens male of his body begotten , this is an 
estate in tail male genet al , but if to a man and the heirs 
female of his body on his present wije begotten , this is an estate 
in tail female special And, in case of an entail male, the 
heirs female shall nevei inherit, nor any derived from them , 
nor, c conveiso, the heirs male, in case of a gift in tail female* 

Thus, if the donee in tail male hath a daughter, who dies 
leaving a son, such giandson in this case cannot inherit the 
estate-tail , for he cannot deduce his descent wholly by heirs 
male y And as the heir male must convey his descent wholly 

" Litt § 14, 15 « Uni § 21, 22 

w Ibid § 16 26, 27, 28, 29 r Ibid § 24 

general words of such act of parliament shall not extend to copyholds, but 
when an act of parliament is generally made for the good of the weal pub- 
lic, and no prejudice can accrue by reason of alteration of any interest, 
service, tenure, or custom of the manor, there many times copyhold and 
customary estates are within the general purview of such acts ” 

VOL II. K 
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by males, so must the heir female wholly by females And 
therefore if a man hath two estates-tail, the one in tail male, 
the other in tail female , and he hath issue a daughter, which 
daughter hath issue a son, this giandson can succeed to 
neither of the estates , for he cannot convey his descent wholly 
either in the male or female line* 

As the word heirs is necessary to create a fee, so in farther 
limitation of the strictness of the feodal donation, the word 
body, or some other words of procreation, are necessary to 
make it a fee-tail, and ascertain to what heirs in particular 
[ 115 ] the fee is limited If, therefoie, either the words of mhent- 
ance or words of procreation be omitted, albeit the others 
are inserted in the giant, this will not make an estate-tail 
As, if the grant be to a man and his issue of his body, to a 
man and his seed, to a man and his child) cn, or offspring , all 
these are only estates foi life, there wanting the words of 
inheritance, his heirs* So, on the other hand, a gift to a 
man, and his heirs male, or female, is an estate in fee-simple, 
and not in fee-tail, for there are no woids to ascertain the 
body out of which they shall issue b Indeed, m last wills 
and testaments, wherein greatei indulgence is allowed, an 
estate-tail may be created by a devise to a man and lus seed, 
or to a man and Ins heirs male , or by other n regular modes 
of expiession c 

There is still another species of entailed estates, now in- 
deed grown out of use, yet still capable of subsisting in law , 
which are estates in libei o mantagio, or fi anhnai > tage. These 
are defined d to be, where tenements are given by one man to 
another, together with a wife, who is the daughter or cousin 
of the donor, to hold in trankmarnage Now by such gift, 
though nothing but the word frankman lage is expiessed, the 
donees shall have the tenements to them, and the hens of 
their two bodies begotten , that is, they are tenants in special 
tail For this one woid, frankmai nage, does ex vi termini 
not only create an inheritance, like the word frankalmoign, 
but likewise limits that inheritance, supplying not only woids 


1 Co Lilt 85 
1 ibid <20 

‘ Lift §91. Co Lilt. 27 


c Co Lilt 9 27 
a Litt, §17 



Cli 7 


OF THINGS 


117 

of descent, but of procreation also Such donees in fiank- 
marriage are liable to no service but fealty, foi a lent reset ved 
thereon is void, until the fouith degree ot consanguinity be 
past between the issues of the donor and donee L (9) 

Thf incidents to a tenancy in tail, undei the statute 
Westm 2. are chiefly these f 1 That a tenant in tad maj 
commit waste on the estate-tail, bj felling timbci, pulling 
down houses, oi the like, without being impeached, or called [ 116 ] 
to account foi the same 2 That the wile of the tenant m 
tail shall have her down , oi thirds, of the estate-tail 3 That 
the husband of a female tenant in tail may be tenant by the 
curtesy of the estate-tail \ That an estate-tail may be baited, 
or destroyed by a fine, by a common rccoveiy, or by lineal 
warranty descending with assets to the heir All which will 
heieaitei be explained at large 

Thus much for the nature of estates-tiul the establish- 
ment of which family law (as it is properly styled by Pigott*) 
occasioned infinite difficulties and disputes 1 ' Childien grew 
disobedient when they knew they could not be set aside 
farmers were ousted ot then leases made by tenants in lad , 
for, if such leases had been valid, then undei coloui of long 
leases the issue might have been virtually disinherited , cre- 
ditor were defiauded ot their debts, for, if tenant in tad 

e I itt § 19, 20 s Com liecov 1 

' Co Litt 224 l> 1 Rtp 131 

(9) Though the definition of this estate implies that the land and the 
woman were to be given together, yet it seems admitted that the land might 
be given alter marriage as well as before Co Litt 21 , and Mr Hargrave’s 
note The reason assigned by Littleton for the limitation to the fourth 
degree is, that after that be passed, the issues of the donor, and the issues 
of the donee, might, by the law of holy church, intermarry Whether the 
woman was daughter or cousin of the donor, from him to her was reckoned 
but one degree, so that in vaiious cases, the actual distance of the fourth 
degree must of course have been very different When the tei m was passed, 
the general rule respecting tenants in tail applied, in the absence of any 
special reservation, that they held of then donor by the same sei vices by 
which he held over of his next immediate lord Litt s 19 — 20 The stu- 
dent will observe, that the statute of Quia Emptores extended only to cases 
where a fee-simple was transferred, and therefore the common law rule 
applied, that a grantee should hold of his grantor 

K 2 
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could have charged Ins estate with their payment, he might 
also have defeated Ins issue, by mortgaging it foi as much as 
it was worth innumerable latent entails were pioduced to 
deprive purchase! s of the lands they had fanly bought, of 
suits in consequence of winch mil antient books aie full and 
treasons weie encouiaged as estates-lail were not liable to 
forfeitim, longci than for thL tenant’s life So that they 
were justly bianded, as the source of new contentions, and 
mischiefs unknown to the common law , and almost uiuvei- 
sally consideiecl as die common grievance of tin realm* But 
as the nobility were always fond of this statute, because it 
pieserved their family estates from foifeituu, theie was little 
hope of procuring a repeal by the lcgislatui e, and theiefoie, 
by the connivance of an active and politic pi nice, a method 
was devised to evade it 

About two bundled years mtei veiled between the making 
of the statute (h doin'!, and the application of common leco- 
verics to tins intent, in tiic twelfth ye.u of Edwin! IV , 
which weie then equally eleclaied by the judges to be a suf- 
[ 117 J ficient bar of ail estate-tail k Foi though the com ts had, so 
long helot e as the reign of Edwaul III veiy frequently hinted 
their opinion that a bai might be effected upon these princi- 
ples 1 , yet it was never carried into execution , till Edward IV 
obseiving m (m the disputes between the houses of Yoik and 
Lancaster) flow little effect attaindcis foi tieason liad on 
families, whose estates weie piotected by the sanctuaiy of 
entails, gave his countenance to this pioceechng, uid suffeied 
Taltarum’s case to be brought betoie the couit” wherein, in 
consequence of the principles then laid down, it was in effect 
determined, that a common lecovery suffeied by tenant m tail 
should be an effectual destruction thereof What common 
recoveries aie, both m their nature and consequence’s, and 
wh) tfiey are allowed to be a bar to the estate-tail, must lie 
reseiveel to a subsequent inquiry At present I shall only 
saj, tli.it they are fictitious proceedings, introduced by a kind 

■ Co Litt 1<) Moor, 15G 10 Rep " Year-book 12 Ed IV H 19 

^ >itz Abr lit faux rccov 20 Bro Abr 

k 1 Rep 101 G Hep 40 ibvl 30 hi tuov m value > 19 tk 

1 10 Rep 17, IS tmle, 10 

m Pigott 8 
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of pm fiatiS) to elude the statute th dorm, which was found so 
mtoleiahly mischievous, and which yet one branch ot the 
legislatuie would not then consent to repeal and that these 
recovenes, howevei clandestinely intioduced, are now become 
by long use and acquiescence a most common assurance of 
lands , and aie looked upon as the legal mode of conveyance, 
by which tenant m fail may dispose of his lands and tene- 
ments so that no couit will suffei them to be shaken or 
reflected on, and even acts ot paihament 0 have by a sidewind 
countenanced and established them 

Tins expedient having greatly abndged estates-tail with 
tegard to their duration, others weie soon invented to strip 
them ot othei privileges 'Hie next that was ittuked was 
their freedom lroni foifeitures foi treason Foi, notwith- 
standing the lirge advances made by lecoveries, in the com- 
pass ot about tlneescore yeais, towaids unfetteiing these 
inheiitances, and theieby subjecting the lands to forfeiture, 
the rapacious prince then leignmg, finding them fiequently 
resettled m a sinnlai mannir to suit the convenience of families, t H8 ] 
had iddiess enough to piocme ,i statute 1 ', wheieby all estates 
of inheritance (undei vvineli geueial wouls estates-tail were 
coveitly included) .ire deelaiul to be loilcited to the king 
upon any conviction of high treason 

Thl next attack which they suffered m ordei of time, 
was by the statute 32 Hen VIII e 28 whereby certain leases 
made by tenants in tail, which do not tend to the prejudice 
of the issue, were allowed to lie good in law, and to bind the 
issue in tail But they icccived a moie violent blow, in the 
same session of paihament, by the construction put upon the 
statute of fines' 1 , by the statute 32 Hen VIII c 36, which 
declaies a fine duly levied by tenant in tail to be a complete 
bar to him and his hens, and all othei persons claiming undei 
such entail This was evidently agreeable to the intention of 
Heniy VII , whose policy it was (before common lecoveries 
had obtained their full stiength and authority) to lay the road 

° 1 1 Hen VII c 20 7 Hen VIII p 26 Hen VIII c 13 

c 4 14 & $5 Hen VIII c 20 1 4 Hen VII c 21 

1 1 Eliz c 8 1 & 5 Ann c 16 

1 4 Geo II c 20 * 
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as open as possible to the alienation of landed property, jn 
order to weaken the overgrown power of his nobles But as 
they, from the opposite reasons, were not easily bi ought to 
consent to such a provision, it was therefore couched, in his 
act, under covei t and obscure expressions And the judges, 
though willing to construe that statute as favourably as possible 
toi the defeating of entailed estates yet hesitated at giving 
fines so extensive a power by mere implication, when the 
statute dt dojwi had expressly declaied, that they should not 
he a bar to estates-tail But the statute of Henry VIII , 
when the doctrine of alienation was better leceived, and the 
will of the prince more implicitly obeyed than before, avowed 
and established that intention Yet, in order to preserve the 
property of the ciown liom any danger of infringement, all 
estates-tail created by the crown, and ol which the ciown has 
the reversion, aie excepted out of this statute And the same 
was done with legard to common letoveries, by the statute 
“H & 35 Hen VIII c 20 which enacts, that no feigned re- 
covery had against tenants in tail, where the estate was cieated 
[ 119 ] by the crown r , and the remamdei or leveision continues still 
in the ciown, shall be of anj loice ind effect Which is 
allowing, indnectly and collatci.illy, their full foicc and effect 
with respect to oidmaiy estates-tail, where the rojal pieroga- 
tive is not concerned 

Lashy, by a statute of the succeeding veai ', all estates- 
tail are rendeied liable to be charged for pajment of debts 
due to the king by iccoul or special contiact, as since, by 
the bankiupt laws', they aie also subjected to be sold for the 
debts conti acted by n bankrupt And, by the construction 
put on the statute 13 Eli/ c an appointment" by tenant in 
tail ot the lands eut tiled, to a charitable use, is good without 
fine or recovery 

Es i a n s- 1 ail, being thus by degrees unlettered, are now 
l educed again to almost the same state, even before issue 
born, as conditional fees weie m at common law, after the 
condition was pcitoimed, by the birth of issue For, first, the 
tenant in tail is now enabled to aliene Ins lands and tenements, 

r Co Litt S7 2 1 Stat 21 Jac I c 19 

• ' iSHen VIII c S9 § ~i L Vrrn 4S S Chan Piw 16 
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by fine, by recovery, or by certain other means ; and thereby 
to defeat the interest as well of his own issue, though unborn, 
as also of the reversioner, except in the case of the crown 
secondly, he is now liable to forfeit them for high treason 
and lastly, he may charge them with reasonable leases, and 
also with such of his debts as are due to the crown on special- 
ties, or have been contracted with his fellow-subjects in a 
course of extensive commerce 
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CHAPTER THE EIGHTH. 


of FREEHOLDS, NOT ot 
INHERITANCE. 


W E are next to disc outse of such estates of freehold, as 
are not of inheritance, but Jo> life only And of these 
estates for life, some are conventional, 01 expressly created by 
the acts of the parties , others merely legal, 01 created by 
construction and operation ol law* We will consider them 
both in then oulei 


I Esiaies tot Lite, expiessly ciealcd by deed or grant 
(winch alone are propeily conventional), are wheie a lease is 
made of lauds or tenements to a man, to hold foi the teim of 
his own life, 01 for that of any other person, or lor moie lives 
than one m any of which cases he is styled tenant foi hie , 
only when he holds the estate by the life of another, he is 
usually called tenant put ante) vic b These estates foi life aie, 
like lnlientauccs, of teodal natme, and weie, for some time, 
the highest estate that any man could have m a feud, which 
(as we have bctoie seen') was not m it’s oiiguial hcieditaiy 
They are given 01 conleiied by the same teodal lights and 
solemnities, the same investiture or lively of seisin, as fees 
themselves aie, and they aie held by fealty, if demanded, 
and such conventional lents and services as the loid 01 lessor, 
and his tenant oi lessee, have agreed on 


[ 121 ] Esiaies for life may be created, not only by the express 
words before mentioned, but also by a general grant, without 
defining or limiting any specihc estate As, if one grants to 


J Wright, 190 


h Litt § 56 


‘ pag 55 
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A. B the manoi ot Dale, this makes him tenant loi life '' 

For though, as theie are no words of inheritance or hem, 
mentioned in the grant, it cannot be construed to be <i tee, it 
shall, however, be construed to be as laige an estate as the 
words of the donation will bear, and therefore an estate foi 
life Also such a grant at large, 01 a giant for term of life 
generally, shall be construed to be an estate for the life of the 
grantee 0 , in case the grantoi hath authonty to make such 
grant for an estate foi a man’s own life is moie beneficial 
and of a higher nature than for any other life , and the rule 
of law is, that all giants are to be taken most strongly against 
the grantoi f , unless in the case of the king 

Such estates foi life will, geneially speaking, endure as 
long as the life for which they are granted but there aie 
some estates tor life, which may determine upon future con- 
tingencies, betoie the life, foi which they aie created, expires 
As, if an estate be granted to a woman during her widowhood, 

01 to a man until he be piomoted to a benefice in these, 
and similai cases, whenever the contingency happens, when 
the widow mames, or when the giantee obtains a benefice, 
the respective estates are absolutely determined and gone K 
Yet while tliej subsist, they aie leckoned estates foi life, 
because, the time for w’hich they will endure being uncertain, 
they may bj possibility last for life, if the contingencies upon 
which they are to determine do not sooner happen And 
moreover, in case an estate be gi anted to a man foi Ins life, 
geneially, it may also deteimme by his civil death as if he 
enteis into a monastery, wheieby he is dead in law 1 ' for 
which leason m conveyances the grant is usually made “ for 
“ the term of a man’s natural life ,” which can only determine 
by his natural death 1 

The incidents to an estate foi life aie pi incipally the foi- [ 122 3 
lowing, which are applicable not only to that species of 
tenants for life, wlucn are expressly created by deed , but also 
to those which aie created by act and operation of law. 


H Co Litt 4L 
' Ibid 
1 Ibul J6 


6 Co Litt 42. 1 Rep 20 

" 2 Rep 48 
1 See Vol I p IJ2 
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1. Every tenant for life, unless restrained by covenant or 
agreement, may of common right take upon the land demised 
to him reasonable estovn s k or botes 1 For he hath a right to 
the full enjoyment and use of the land, and all its profits, 
during his estate therein But he is not permitted to cut 
down timber or do other waste upon the premises m ( 1 ) for 
the destruction of such things as are not the temporary profits 
of the tenement, is not necessary for the tenant’s complete 
enjoyment of his estate , but tends to the permanent and last- 
ing loss of the person entitled to the inheritance 

2 Tenant tor life, or his repi esentatives, shill not be 
prejudiced by any sudden determination of his estate, because 
such a determination is contingent and uncertain" (2) There- 
fore if a tenant for his own life sows the lands, and dies before 
harvest, his executors shall have the emblements, oi profits ot 
the crop for the estate was determined by the act of God , 
and it is a maxim m the law, that actus Dei nemim facit 
injuriam The representatives, therefore, of the tenant for 
life shall have the emblements to compensate for the labour 
and expence of tilling, manuring, and sowing the lands , and 
also for the encouragement of husbandry, which being a 
public benefit, tending to the increase and plenty of provi- 
sions, ought to have the utmost security and privileges that 
the law can give it Wherefore by the feodal law, if a tenant 
for life died between the beginning of September and the end 
of February, the loul, who was entitled to the i eversion, was 
also entitled to the piofits of the whole year, but if he died 
between the beginning of March and the end of August, the 

k Soc p 15 " Ibid 5J 

1 Co Litt 41 " Ibid 54 


(1) He may cut down timber for ntccssaiy repairs,, and at seasonable 
times Co Litt 53 See post, p 283 

(2) A sudden determination, in the sense m which it is here used, is that 
the happening of which i» contingent and uncertain , and therefore the 
latter part of the sentence can hardly be assigned as a reason for the for- 
mer The reason on which the doctrine of emblements is founded may 
be collected from what follows, or in the words of Lord Coke, " lest the 
“ ground should be unnianurtd, which should be hurtful to the coinmon- 
“ wealth, he shall reap the crop, which ht sowed, in peace ” Co Litt 55 a 
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heirs of the tenant received the whole o. From hence our 
law of emblements seems to have been derived, but with very 
considerable impi ovements. So it is also, if a man be tenant 
for the life of another, and cestuy que vie , or he on whose life the 
land is held, dies after the corn sown, the tenant pur autci vie 
shall have the emblements The same is also the rule, if a 
life-estate be determined by the act of law Therefore if a 
lease be made to husband and wife during coverture, (which 
gives them a determinable estate for life,) and the husband 
sows the land, and afteiwaids they are divorced a vinculo 
matiimonn, the husband shall have the emblements m this case ; 
for the sentence of divorce is the act of law p But if an estate 
for life be determined by the tenant’s own act, (as, by forfei- 
ture for waste committed , or, if a tenant during widowhood 
thinks proper to marry,) in these, and similar cases, the 
tenants, having thus determined the estate by their own acts, 
shall not be entitled to take the emblements q . The doctrine 
of emblements extends not only to corn sown, but to roots 
planted, or other annual aitificial profit, but it is otherwise of 
fi uit-trees, grass, and the like , which are not planted annually 
at the expence and labour of the tenant, but are either a per- 
manent or natural profit of the earth r For when a man 
plants a tree, he cannot be presumed to plant it in contem- 
plation of any present piofit, but merely with a prospect of 
it’s being useful to himself in future, and to future succes- 
sions of tenants The advantages also of emblements are 
paiticularly extended to the parochial cleigy by the statute 
28 lien VIII c 11 Foi all persons, who are piesentcd to 
any ecclesiastical benefice, oi to any civil office, are considered 
as tenants foi their own lives, unless the contrary be expressed 
m the foi m of donation. (3) 

° Feud l 2 l 28 i Co I itt 55 

p 5 Rep llt> r Co Lilt 55, 5b 1 Roll Abr 728 


(3) The provision of the statute is, that in case any incumbent happens 
to die, and before his death hath caused any of his glebe lands to be ma- 
nured and sown at his proper costs and chaiges with any torn or gram, 
then, ’n that case, all and every of the same incumbents may make and 
declare their testaments ol all their profits of the corn growing upon the 
said glebe lands so manured and sown s t> 
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3 A i In lti) incident to estates tor Lite lel.ites to the under- 
tenants, oi lessees For they have the same, nay greater 
indulgences than the lessois, the onginal tenants for life 
The same, for the law of estoveis and emblements with 
[ 124 ] regard to the .tenant foi life, is also law with regard to his 
under-tenant, who represents him and stands m lus place 3 
and greater, foi in those cases where tenant for life shall not 
have the emblements, because the estate detei mines by his 
own act, the exception shall not reach lus lessee, who is a 
third person As in the case of a woman who holds d it) ante 
viduitate , her taking husbanil is her own act, and theicfore 
tlepmes her of the emblements , but if she leases hei estate to 
an under-tenant, who sows the land, and she then man les, 
tins Jiei act shall not deprive the tenant of Ins emblements, 
who is a sti anger, and could not prevent hei 1 The lessees 
of tenants foi life had also at the common law anothei mosL 
unreasonable advantage , for at the death of then lessors, the 
tenants foi life, these under-tenants might if they pleased quit 
the premises, and pay no lent to any body for the occupation 
of the land suite the last quartet-dav, or othei day assigned 
lor payment of ient u (4) To remedy winch it is now en- 
acted'', that the executors oi admuusti itois of tenant foi life, 
on whose death any lease deteimmed, shall ictovei of the 
lessee a lateable propoition of lent fiom the last day of pay- 
ment to the death of such lessoi 

II Tm next estate foi life is of the legal kind, as contra- 
distinguished from eomcntional , vi 7 that of tenant in tad 
a/to possibility 0 / /s\iu t it met This happens wheie one is 
tenant 111 special tail and a person fiom whose body the 
issue was to spung, dies without issue, 01 , having left issue, 

' to I-Itt 55 u 10 Rep 1J7 

1 tro tin 401 1 Roll Abr 7J7 * Stat 1 1 Geo II c 1U §15 


(4) The 1 cason w w, thit the contract loi lent being entire, and nothing 
being due till the day fixed for payment, the representatives of the lessor 
could have no right of action, for lie had none, nothuig being due when he 
died , and the reversioners or reiiuundcr-mcn could have no right of action, 
for the lease cndiug with the file oi the lessor, never had any existence at 
ill as to them, the lessee was never their tenant, never occupied their 
lands. 
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that issue becomes extinct in either of these cases the sui- 
viving tenant in special tail becomes tenant m tail after possi- 
bility of issue extinct As where one has an estate to him and 
his heirs on the body of his present wife to be begotten, and 
the wife dies without issue" in this case the man has an 
estate-tail, which cannot possibly descend to any one , and 
therefore the law makes use of this long peripln asis, as abso- 
lutely necessary to give an adequate idea of his estate Foi 
if it had called him barely tenant in Jee-tail spmal, that 
would not have distinguished him from others , and besides, [ 125 
he has no longei an estate of inhei itance 01 tee *, foi he can 
have no hens capable of taking pe> fur nuim doni Had it 
called him tenant in tail without issue, tins had only related 
to the piesent fact, and would not have excluded the possi- 
bility of future issue Had he been stiled tenant in tail ’with- 
out possibility of issue, this would exclude time past as well as 
present, and lie might undci this descnption never have 
had any possibility of issue No definition therefore could 
so exactly maik lum out, as this of tenant in tail after pos- 
sibility of issue eilinct, which {with a precision pecuhai to 0111 
own law) not only takes in the possibility of issue in tail, 
which he once had, but also states that tins possibility is now 
extinguished and gone 

This estate must be created by the act of God, that is, by 
the death of that peison out of whose body the issue was to 
spring foi no limitation, conveyance, or other human act 
can make it For, if land be given to a man and Ins wife, 
and the heirs of their two bodies begotten, and they aie 
divorced a vinculo matinnonn, they shall neither of them have 
this estate, but be barely tenants for life, notwithstanding the 
inhei itance once vested in tliem y A possibility of issue is 
always supposed to exist in law, unless extinguished by the 
death of the parties , even though the donees be each of them 
an hundred yeais old 2 

This estate is of an amphibious nature, partaking partly of 
an estate-tail, and partly of an estate for life The tenant is, 
m truth, only tenant for life, but with many of the privileges 

w Litt § 32 

' 1 Moll Rep 184. 11 Rep 80 


' Co Litt 28 
1 Litt $J4 Co Lift 28 
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of a tenant in tail , as not to be punishable for waste, &c a , 
or, he is tenant m tail, with many of the restrictions of a 
tenant for life, as to foifeit his estate, if he alienes it in fee- 
simple b whereas such alienation by tenant in tail, though 
voidable by the issue, is no forfeituie of the estate to the re- 
versioner who is not concerned in interest, till all possi- 
[ 126 ] bility of issue be extinct But, m general, the law looks upon 
this estate as equivalent to an estate fbi life only , and, as 
such, will permit this tenant to exchange his estate with a 
tenant for life, which exchange can only be made, as we shall 
see hereafter, of estates that are equal in their nature (5) 

III Tenant by the cuitcsy of England, is wheie a man 
marries a woman seised of an estate of inheritance, that is, 
of lands and tenements in fee-simple or fee-tail , and has 
by her issue, born alive, which was capable of inheriting her 
estate In this case he shall, on the death of his wife, 
hold the lands foi his life, as tenant by the curtesy of 
England c 

This estate, according to Littleton, has it’s denomination, 
because it is used within the lealm of England only , and it is 
said in the Murom' 1 to have been intioduced by king Hemy 
the first , but it appears also to have been the established law 
of Scotland, wherein it was called cut lalitas e , so that pro- 
bably our word curtesy was undei stood to signify rather an 
attendance upon the loid’s com toe curt is, (that is, being his 
vasal or tenant,) than to denote any peculiar favour belonging 
to this island And theiefore it is laid down r that by having 

1 Co Litt <27 * c 1 § 5 

h Ibid 28 c Cr-g 12 c 19 § 4 

c Litt § 35 52 f Litt § 90 Co Litt SO 67 

(5) This tenant has these privileges in respect of the inheritance that 
once was in him, as tenant in tail (who at common law, and before the sta- 
tute de donis, it will be remembered, was tenant in fee), and he cannot 
transfer them with his estate to any other person , his assignee will be bare 
tenant for life Being dispunishable for waste upon this principle, he may 
cut timber, and w ill have a property in it when cut , but like the tenant 
for life, who by express provision of the parties is made dispunishable for 
waste, a court of equity will reVrain him from malicious waste Co Litt 28 
Wilkams v Williams, 1 5 Ves Rep 427 
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issue, the husband shall be entitled to do homage to the lord, 
foi the wife’s lands, alone whereas, before issue had, they 
must both have done it together It is likewise used, in 
Ireland, by virtue of an ordinance of king Henry III g It 
also appears h to have obtained in Normandy , and was like- 
wise used among the antient Almains or Germans And yet it 
is not generally apprehended to have been a consequence of 
feodal tenure k , though I think some substantial feudal reasons 
may be given for it’s introduction Foi if a woman seised oi 
lands hath issue by her husband, and dies, the husband is the 
natural guardian of the child, and as such is in leason entitled 
to the profits of the lands m order to maintain it, foi which 
reason the heir apparent of a tenant by the curtesy could [127] 
not be in ward to the lord of the fee, during the life of such 
tenant 1 As soon therefore as any child was born, the 
fathei began to have a permanent interest in the lands, he 
became one of the pares cmtis, did homage to the lord, and 
was called tenant by the curtesy initiate, and this estate being 
once vested in him by the birth of the child, was not suffered 
to determine by the subsequent death or coming of age of 
the infant 

There are four requisites necessary to make a tenancy by 
the curtesy , marriage, seisin of the wile, issue, and death of 
the wife m 1 The marriage must be canonical and legal 
2 The seisin of the wife must be an actual seism, or pos- 
session of the lands, not a bare right to possess, which is a 
seisin in law, but an actual possession, which is a seisin in 
deed And therefore a man shall not be tenant by the curtesy 
of a remainder or reversion But of some incorporeal here- 
ditaments a man may be tenant by the curtesy, though there 
have been no actual seisin of the wife as in case of an ad- 
vowson, where the church has not become void in the life- 
time of the wife which a man may hold by the curtesy, be- 
cause it is impossible ever to have actual seisin of it, and im- 
potentta excusat legem n If the wife be an ideot, the husband 
shall not be tenant by the curtesy of her lands , for the king 

* Pat 11 H III m 30 in 2 Bac Abr k Wright, 194 
659 1 F N B 143 

h Grand Coustum c 119 m Co Litt SO. 

1 Lindenbiog I.L Atman t 92 " Had 29 
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by prerogative is entitled to them, the instant she herself has 
any title and since she could never be rightfully seised of 
the lands, and the husband’s title depends entirely upon her 
seisin, the husband can have no title as tenant by the cur- 
tesy 0 (6) 3 The issue must be bom alive Some have had a 

° Co Litt 30 Plowd 263 


(6) The words “ actual seisin or possession of the lands” arc satisfied by 
the possession ot a tenant for years , for if the land is demised for a term 
of years, lus possession is the possession of the wile, and there may be 
curtesy, though she dn s before entry, oi even receipt of rent Co Litt 29 
Hargi n 162 Hut if the lands were not let, and descended on the wife, 
who died bclore tntry, there could be no Liirtesy Co Jatt 29 

With respect to the ctse of the advowson, if the author means, -is his 
words seem to import, that a husband shall be tenant by the curtesy of it 
under the circumstances stated, because, from the nature of the heredita- 
ment, it is impossible to have actual seisin of it at any time, he seems not 
to be warranted by the law or his authority Presentation gives seisin ol 
an advowson, and all that Lord Coke says is, that he shall be tenant, even 
though there has been no vacancy, beciusc he could by no industry attain 
to any other seisin , that is, he could not bring about a vacancy at any time 
that he pleased 

The position which follows respecting the husband of an ideot, has been 
questioned Lord Coke’s argument, as well as that in Plowden, is, that the 
titles of the tenant by curtesy, and of the king, begin at one instant, (the office 
which finds her an ideot, having relation back to her first seisin), and then 
that the title of the king shall be prefeired Upon this it has been re- 
marked, that there is not any such concourse of titles , the husband’s title 
not being consummate till the wife’s death, when the king’s title determines 
Co Litt 30 Hargr n 175 The argument in the text, that an ideot can 
never be rightfully seised of lands, is directly at variance with that just 
stated, which assumes the seisin of the ideot Lord Coke reckons ideots 
among those who have power to purchase anil retain lands or tenements, 
Co Litt 3 b , or to be grantees ot a copyhold estate, Co Cop s 3 r > , in- 
deed the old writ de idiotd mquircndo, el examinando, proceeded upon the 
same assumption, and the king took the custody of the lands as of lands of 
which the ideot had been seised, F N B 232 

But the same conclusion may be rested upon the principle, that there 
can have been no valid marriage with an ideot , a principle which it is the 
more remarkable that the author should have overlooked here, as only 
three pages later he makes use of it to exclude the wife of an ideot from 
dower 

In Vol I p 302 an ideot is defined to be one who hath had no under- 
standing frovi his nativity if that definition be correct, there can be no, 
question but that such a person could never contract a valid marriage 
But I imagine that a person born sane, might from external injury, or in- 
ternal 



Ch.8. 


OF THINGS 


127 


notion that it must be heard to ciy, but that is a mistake. 
Crying indeed is the strongest evidence of it’s being boin 
alive,' but it is not the only evidence p The issue also must 
be born during the life of the mother , for if the mother dies 
in labour, and the Caesarean operation is performed, the hus- 
band in this case shall not be tenant by the curtesy, because, 
at the instant of the mother’s death, he was clearly not en- 
titled, as having had no issue born, but the land descended 
to the child, while he was yet in his mother’s Womb , and the 
estate being once so vested, shall not afterwards be taken from 
him <I . In gavel-kind lands, a husband may be tenant by the 
curtesy, without having any issue r . But in general there 
must be issue boin and such issue as is also capable of in- 
heriting the mother’s estate • Therefore if a woman be 
tenaut in tail male, and hath only a daughter boin, the bus 
band is not thereby entitled to be tenant by the curtesy , be- 
cause such issue female can never inherit the estate in tail 
male *. And this seems to be the principal reason, why the 
husband cannot be tenant by the curtesy of any lands of 
which the wife was not actually seised , because, in order to 
entitle himself to such estate, he must have begotten issue 
that may be heir to the wife but no one, by the standing 
rule of law, can be heir to the ancestor of any land, whereol 
the ancestor was not actually seised ; and therefore as the 
husband hath never begotten any issue that can be heir to 
those lands, he shall not be tenant of them by the cur- 
tesy u . And hence we may observe, with how much nicety 
and consideration the old lules of law weie framed, and how 
closely they are connected and interwoven together, support- 
ing, illustrating, and demonstrating one another. The time 


p Dyer, 25 8 Rep 34 • Litt § 52 

i Co Iatt. 29 * Co Lilt 29 

r Ibid. 30 u Ibid 40 


ternal disease gradually aggravated, be reduced to ideotcy as opposed to 
lunacy, or madness , if such a case would come within the legal notion of 
ideotcy, still a marriage contracted while the person was sane, and seisin 
then had, with issue, ought on principle to entitle the husband to curtesy, 
because in such a case no one of the principles of exclusion would apply , 
the husband’s title would be pnor to the king’s, there would have been 
sufficient seisin, and the marriage would not hove been invalid. 

VOL. ir. L 
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when the issue was born is immaterial, provided it weie 
during the covertuie , foi, whether it were boin before or aftei 
the wife’s seism ot the lauds, whether it be living 01 dead at the 
time ol the seisin, or at the time of the wife’s decease, the 
husband shall be tenant by the curtesy The husband by 
the birth of the child becomes (as was before observed) tenant 
by the curtesy initiate x , and may do many acts to charge the 
lands, but his estate is not consummate till the death ot the 
wile which is the fouith and last requisite to make a com- 
plete tenant by the curtesy y 

[ 129 ] IV Tenant in dimer is where the husband of a woman 
is seised of an estate ot inheritance, and dies, in this case, the 
wife shall have the third part of all the lands and tenements 
wliei cot he was seised at anytime during the coverture, to 
hold to herself for the term of her natural life z . 

Dower is called m Latin by the foreign jurists doarium , 
but by 111 acton and our English writers dos winch among 
the Romans signified the marriage poition, which the wife 
bi ought to hei husband , but with us is applied to signify this 
kind of estate, to which the civil law, in its original state, had 
nothing tluit bore a resemblance nor indeed is there any 
tiling in geneial more different, than the regulation of landed 
property accoiding to the English and Roman laws. Dower 
out of lands seems also to have been unknown in the early 
pait of our Saxon constitution, for m the laws of king 
Edmnod \ the wife is duected to be supported wholly out of 
the personal estate Afterwards, as may be seen m gavelkind 
tenure, the widow became entitled to a conditional estate in 
one half of the lands , with a proviso that she lemamed chaste 
and unmarried as is usual also in copyhold dowers, or free 
bench Yet some® have ascribed the introduction of dowel 
to the Normans, as a branch of their local tenures , though 
we cannot expect any feodal reason for it’s invention, since it 
was not a pait ot the pure, primitive, simple law of feuds, but 
was first of all introduced into that system (wherein it was 

" Co Litt. ‘29 1 Wilk 75 

' Ibvi 30 6 Somner Gavclk 51 Co Litt 3 5 

i Had Bro. Dower, 70 

‘ Litt § 3C *• Wright. 192 
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called triens, tertia d , and dotalittum ) by the emperoi Frederick 
the second* ; who was contemporary with our king Henry III. 
It is possible, therefore, that it might be with us the relic of a 
Danish custom : since, according to the historians of that 
country, dower was introduced into Denmark by Swem, the 
father of our Canute the great, out of gratitude to the Danish 
ladies, who sold all their jewels to ransom him when taken 
prisoner by the Vandals f . However this be, the reason which 
our law gives for adopting it, is a very plain and sensible 
one, for the sustenance of the wife, and the nurture and 
education of the younger children 8 . (7) 

In treating of this estate, let us, first, consider who may 
be endowed, secondly, of what she may be endowed, thirdly, 
the manner how she shall be endowed , and fourthly, how 
dower may be barred or prevented 


1. Who may be endowed She must be the actual wife 
of the party at the time of his decease If she be divorced 
a vtncuLo matrimonii , she shall not be endowed ; for ubi nul- 
lum matrimomum, tbt nulla dos h . But a divorce a mensa et 
tlioro only doth not destroy the dower 1 ; no, not even for 
adultery itself by the common law k . Yet now by the statute 
Westm 2. 1 if a woman voluntarily leaves (which the law calls 
eloping from) her husband, and lives with an adulteier, she 
shall lose her dower, unless her husband be voluntarily 


d Crag / 2. t 22 § 9. 

* Ibui 

f Mod. Un Hist xxxu 91 

* Bract /Sc 39 Co Litt. 30 
h Bract 12 c 39 § 4 

* Co Litt 32. 


k Yet, among tlic aaUent Goths, an 
adultress was punished by the loss of her 
dotalitn et tnenlu ex bonis mobihbus vert 
(Stiemh / 9 c 2 ) 

1 1 S Edw I c 94 


(7) The following note is by the editor of the llth edition of Co Litt 
The reason why the law gave the wife dower will appear, if we consider 
how the law stood antiently , for, by the old law, if this provision had not 
been made, and the party at the marriage had made no assignment of dower, 
the wife would have been without any provision, for the personal estates 
even of the nchest were then very inconsiderable j and before trusts were 
invented, which is but lately, the husband could give his wife nothing du- 
ring his own life, nor could he provide for her by will, because lands could 
not be devised, unless it was in some particular places by the custom, till 
the statute of Hen 8 Co Lttt, 30 b 
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reconciled to her. It was formerly held, that the wife of an. 
ideot might be endowed, though the husband of an ideot 
could not be tenant by the curtesy m but as it seems to be 
at present agreed, upon principles of sound sense and reason, 
that an ideot cannot marry, being incapable of consenting to 
any contract, this doctrine cannot now take place. By the 
antient law the wife of a person attainted of treason or felony 
could not be endowed ; to the intent, says Staunforde ", that 
if the love of a man’s own life cannot restrain him from 
such atrocious acts, the love of his wife and children may , 
though Britton ° gives it another turn viz. that it is pre- 
sumed the wife was privy to her husband’s cume. However, 
the statute 1 Edw VI c. 12 abated the rigour of the com- 
[ 131 ] mon law in this particular, and allowed the wife her dower. 

But a subsequent statute p revived this seventy against the 
widows of traitors, who are now barred of their dower (ex- 
cept in the case of certain modern treasons relating to the 
com q ), but not the widows of felons An alien also cannot 
be endowed, unless she be queen consort, for no alien is 
, capable of holding lands r (8) The wife must be above nine 
years old at her husband’s death, otherwise she shall not be 
endowed * though in Bracton’s time the age was indefinite, 
and dower was then only due “ si uxor possit dotem promereri t 
et virum sustinere 1 ” 

2 We are next to enquire, of what a wife may be en- 
dowed And she is now by law entitled to be endowed of all 
lands and tenements, of which her husband was seised in fee- 

m Co Litt. Si 8&9iW III c 26 15&16GcoII. 

n P C b 3 C 33. c 28 

° c 110 r Co Litt SI. 

» 5 & 6 Edw VI c 11 * Litt $ 36 

s Stat 5 Eliz c 11 18 Eliz cl. • 12 c 39 §3 


(8) In the MSS notes of Lord Hale, which are pnnted in Hargrave and 
Butler’s Co Litt , it is said, that by an unpnnted act of parliament, passed 
in Henry the eighth’s reign, all aliens who thenceforth should marry Eng- 
lishmen by licence of the king, are enabled to demand their dower in the 
same manner as English women And because this was only prospective 
in its operation, there is subsequently a special act to enable Beatrice 
countess of Arundel, born in Portugal, to demand her dower See acc. 
1 Roll Abr 67 5 
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simple or fee-tail, at any time during the coverture ; and of 
which any issue, which she might have had, might by possi- 
bility have been heir (9) Therefore, if a man seised in fee- 
simple, hath a son by his first wife, and after marries a se- 
cond wife, she shall be endowed of his lands ; for her issue 
might by possibility have been heir, on the death of the son 
by the former wife. But if there be a donee m special tail, 
who holds lands to him and the heirs of Ins body begotten 
on Jane his wife , though Jane may be endowed of these 
lands, yet if Jane dies, and he marries a second wife, that 
second wife shall never be endowed of the lands entailed ; 
for no issue that she could have, could by any possibility in- 
herit them T A seisin in law of the husband will be as ef- 
fectual as a seisin in deed, in order to render the wife dow- 
able , for it is not in the wife’s power to bring the husband’s 
title to an actual seisin, as it is m the husband’s power to do 
with regard to the wife’s lands • which is one reason why he 
shall not be tenant by the curtesy, but of such lands whereof 
the wife, or he himself m her right, was actually seised in 
deed w The seisin of the husband, for a transitory instant 
only, when the same act which gives him the estate conveys [ 132 ] 
it also out of him again (as where, by a fine, land is granted 
to a man, and he immediately renders it back by the same 
fine), ( 1 0) such a seisin will not entitle the wife to dowei * . for 

u Litt 5 36 53. * Cro Jac 615 2 Rep 77. Co 

* Ibid. §58 Lilt 31. 

w Co Litt 31. 


(9) The word “ sole” should be inserted before seised in this description, 
because, if the husband is seised jointly with another person, that other 
person’s interest being derived from the original grant to the husband and 
himself, is prior to the wife’s claim ; and therefore she shall not be en- 
dowed. Litt s 45 Co Litt 37 The principle of this rule is founded on 
the nature of the interest of joint-tenants, (see post, 182 ) from which sur- 
vivorship isa necessary consequence, and not an arbitrary ruleof law During 
the life of the husband, his joint-tenant’s interest pervaded the whole of the 
land , now the tenant m dower would come in as tenant m common, and 
be entitled to hold the third ot one moiety by a distinct title, the survivor’s 
interest would therefore be changed, he would be obliged to recede entirely 
from that third, in which before he had a joint interest, and he would be 
put to this change bv one whose title was posterior to his own. The maxim 
of law is, that jus acctcaccndi prtrfertur oneiibut . 

( l o) See post, p 353 
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the land was merely in transitu , and never rested m the hus- 
band, the grant and render being one continued act. But, if 
the land abides in him for the interval of but a single moment, 
it seems that the wife shall be endowed thereof y ( 1 1 ) And, 
in short, a widow may be endowed of all her husband’s lands, 
tenements, and hereditaments, corporeal or incorporeal, un- 
der the restrictions before mentioned , unless there be some 
special reason to *the contrary. Thus, a woman shall not 
be endowed of a castle built for defence of the realm 2 noi 
of a common without stmt , for, as the heir would then have 
one portion of this common, and the widow another, and 
both without stint, the common would be doubly stocked R 
Copyhold estates are also not liable to dower, being only 
estates at the lord's will , unless by the special custom of the 
manor, in which case it is usually called the widow’s free 
bench b . (12) But, where dower is allowable, it matters not 
though the husband aliene the lands during the coverture , 
for he ahenes them liable to dower'. 


* This doctrine was extended very far 
by a jury in Wales, where the father and 
son were both banged in one cart , but 
the son was supposed to liave survived 
the father, by appearing to struggle 
longest , whereby he became seised of 
an estate in fee by survivorship, in con- 


sequence of winch seism his widow had 
a verdict for lier dower (Cro Eh* 
SOS ) 

7 Co Litt 31 1 Lev 401 

■ Co Lilt 32 1 Jon 315 

“ 4 Rep 22 
c Co Litt 32 


(ll) The student may reasonably be puzzled to distinguish between the 

transitory instant” of one example, and the " single moment” of the 
other In fact, the space of time is no essentiul ingredient in the case, it 
is the i nterett of the husband, in the first example, the cogni see of the 
fine takes absolutely no interest at all by the grant, he is, to use the expres- 
sion of the text, (p 364 ) n mere instrument or conduit-pipe to cany an 
estate to the cogmsor, or it may be to a stranger, he is simply to perform 
a contract made by himself with the cogmsor, or between the cogmsor 
and a stranger Upon this ground it is, I conceive, that tho wife would 
not be dowable In the second example, the land is supposed to be abid- 
ing in the husband as his own. 

(IS) And as bhe is only dowable by custom, custom regulates entirely 
the extent and nature of her dower , it may be a fourth, a third, a moiety, 
or the whole of the land, it may be a portion only of the rent , it may last 
during widowhood, chaste widowhood, or for life One very prevailing 
rule is, that it attaches only on the lands of which the husband cites seised 
bee benven on Copyholds, 86, &c 
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3 Next, as to the manner in which a woman is to be 
endowed There are uow subsisting foui species of dowei , 
the fifth, mentioned by Littleton d , dc la plus U lie,, having 
been abolished together with the military tenures, of which 
it was a consequence (13) 1. Dowei by the common law, oi 

that which is befoie described 2. Dower by particular cus- 
tom' T as that the wife should have half the husband’s lands, 
or in some places the whole, and in some only a quartet 
3 Dower ad ostium ecclesiae c which is where tenant in fee- 
simple of full age, openly at the chuich door, wheie all mai- [ j 
riages were formerly celebrated, after affiance made and (sir 
Edward Coke in his translation of Littleton, adds) troth 
plrghted between them, doth endow his wife with the whole, 
or sucli quantity as he shall please, of his lands ; at the same 
time specifying and ascertaining the same, on which the 
wife, aftei her husbund’s death, may enter without fnithei 
ceremony 4? Dower cx assensu pati is *> , which' is only a 
species of dowcr'ad ostium ccclesiac, made when the husband’s 
father is alive, and the son [and heir apparent] by Ins consent, 
expressly given, endows his wife with paicel of his father’s 
lands. (14) In either of these cases, they must (to prevent 

d Co Litt § 48, 49 < Ibid § '59 

0 Litt § 37 e ibid § 40 


(13) The dower de la plus billc was shortly this it a man holding lands 
in chivalry and in socage died leaving a widow, and mi heir undci fourteen, 
the lord was entitled to the custody of the lands holdcn in chivalry , and 
the widow, as mother, of the lands in socage, but as she would have to 
account for the profits of the lands so held by her, there was no provision 
for herself by way of dower If then she brought a writ of dower against 
the lord, to be endowed from the lands holden by him, he might plead all 
these facts, and piay that she might be adjudged to endow herself of the 
fairest of the lands held by her as guardian And if judgment to that effect 
was given, the chivalry lands during the wardship were quit of dower, and 
she, m the presence of her neighbours, (perhaps a jury,) endowed hersell 
by metes and bounds of the fairest part of the socage lands, to the value 
of a third part of the whole of both tenements 

This dower may be considered as another of the feudal hardships, which 
relieved the lord m chivalry of his share of a burthen commonly incident 
to all lands, and threw it unfairly upon the socage lands , m other words, 
upon the ward. 


(14) The son ought to specify and ascertain the lands, nnd by reason 
of that the wife may in this case also, enter on them after his death with- 
out farther ceremony 


L 4 
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frauds) be made h m facie ecclestae et ad ostium ccclesiae , non 
enim valent facta tn lecto mortally nec tn camera , aut altbt ubt 
clandestina Jvermt conjugta. 

It is curious to observe the several revolutions which the 
doctrine of dower has undergone, since its introduction into 
England. It seems first to have been of the nature of the 
dower in gavelkind before mentioned, viz a moiety of the 
husband’s lands, but forfeitable by mcontmency or a second 
marriage. By the famous charter of Henry I , this condition 
of widowhood and chastity was only required in case the 
husband left any issue 1 • and afterwards we hear no more of 
it Under Henry the second, according to Glanvil k , the 
dower ad ostium ecclestae was the most usual species of dower; 
and here, as well as in Normandy *, it was binding upon the 
wife, if by her consented to at the time of marriage. Neither, 
in those days of feodal rigour, was the husband allowed to 
endow bei ad ostium ecclestae with more than the third part 
of the lands whereof he was then seised, though he might 
endow her with less , lest by such liberal endowments the 
lord should be defrauded of his wardships and other feodal 
profits m . But if no specific dotation was made at the church 
J porch, then she was endowed by the common law of the third 
part (which was called her dos rationabilis) of such lands and 
tenements as the husband was seised of at the time of the 
espousals, and no other ; unless he specially engaged before 
the priest to endow her of his future acquisitions n * and if the 
husband had no lands, an endowment in goods, chattels, or 
money, at the time of espousals, was a bar of any dower 0 m 
lands which he afterwards acquired p . In king John’s magna 

h Bracton, / 2. c 39 § 4 o Glanv l 6, c 2 

1 Si mortuo wro uxor rjui remansent f When special endowments were 

cl sine libens f tent, dotem suam habebit , made ad ostium ecclestae, the husband 
— si vero uxor cum likens remansent, after affiance made, and troth plighted, 
dotem tjuulem habebit, (him corpus suum used to declare with what specific lands 
legitime servavent ( Cart Hen I A D he meant to endow his wife, (t/uod do- 

1001 Introd to great charter, edit tam earn de tali maneno cum pertmen- 

Oxon pag iv,) tus, <$-c Bract ibid ) and therefore in 

k l 6 c 1 & 2 the old York ntual (Seld XJx Hebr l 2 

1 Gr Coustum c 101 c 27 ) there is, at this part of the ma- 

1,1 Bract, I 2 c 39 §6, tnmonial service, the following rubric , 

n De questu suo (Gian ii ) — de ler- “ sacerdos interroget dotem mulieris et, 
risj)irjumtuet]>erjuirendu (Bract 1 6.) “ « tirra et til dotem iletw , tunc dicatur 
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carta, and the first charter of Henry III.o, no mention is made 
of any alteration of the common law, m respect of the lands 
subject to dower but in those of 1217, and 1224, it is par- 
ticularly provided, that a widow shall be entitled for her 
dower to the third part of all such lands as the husband had 
held in his life-time r . yet m case of a specific endowment of 
less ad ostium ecclesiae, the widow had still no power to waive 
it after her husband’s death. And this continued to be 
law, during the reigns of Henry III. and Edward I* In 
Henry I V.’s time it was denied to be law, that a woman can 
be endowed of her husband’s goods and chattels * and, under 
Edward IV., Littleton lays it down expressly, that a woman 
may be endowed ad ostium ecclesiae with more than a third [135 
part n , and shall have her election, after her husband’s death, 
to accept such dower or refuse it, and betake herself to her 
dowel at common law". Which state of uncertainty was 
probably the reason, that these specific dowers, ad ostium 
ecclesiae and ex agsensu patris, have since fallen into total 
disuse. 

I proceed, therefore, to consider the method of endowment 
or assigning dower, by the common law, which is now the 
only usual species By the old law, grounded on the feodal 
exactions, a woman could not be endowed without a fine paid 
to the lord* neither could she marry again without his 
licence , lest she should contract herself, and so convey part 

“ psalmus iste, <£c " When the wife the retaining this last expression in our 
was endowed generally (wit qms uxorem modem liturgy, if of any meaning at 
swim dotavenl m generalt, de omnibus all, can now refer only to tho right of 
terns et tenementis , Bract ib ) the hus- maintenance, which she acquires during 
band seems to have said, “ with all my coverture, out of her husband’s person- 
lands and tenements I thee endow ," ally 

and then they all became liable to her < AD 1216 c 7 edit Oxon. 
dower When he endowed her with r Assignctur aulem ei jnro dole sua ter- 
pcrsonalty only, he used to say, “ with tia pars totius terrae manti sui quae sua 
“ all my worldly goods I (or, as the Sa- full in vUa sua, nisi de mmon dotata 
“ lisbury ritual has it, with all my fluent ad ostium ecclesiae c 7 (Itnd ) 

“ worldly chattel; I thee endow ,” which ’ Bract ubi rupr Britton c. 101, 

cnbtled the wife to her thirds, or pars 102 Flet. 15 c 2S. §11,12 

ralionabihs, of his personal estate, which ' P 7 Hen IV 13, 14 

is provided for by magna carta, cap 22 " §39 F N B 150 

and will be farther treated of in the w § 41, 

concluding chapter of this book , though 
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of the feud, to the lord’s enemy * This licence the lords took 
care to be well paid for, and, as it seems, would sometimes 
force the dowager to a second marriage, in order to gam the 
fine But, to remedy these oppressions, it was provided, first 
by the charter of Henry I. y and afterwards by magna carta % 
that the widow shall pay nothing for her marriage (15), nor 

* Mirr c 1 § S * cap 7 

i ubi supra 


(IS) The expression m Magna Carta is Vidua pout mortem manli sui 
stattm et true difficultate ahqud habeat rnant upturn suum , et heereditatem 
suam y ncc ahqutd det pro dote tua, nec pro mantagto suo, vcl pro heeredttatc 
*ua habendd, quant heereditatem marttus suns, et ipsa tcnuerunl sumd die 
obiMs ipsius manti tut Lord Coke, as well as the author, transl ites man 
tagium marriage “ Widowes are presently after the decease of their hus- 
bands without any difficulty to have their marriage*(that is to marne where 
they will without any licence or assent of their lords )” 2 Inst 16 I can- 
not however but think, that this interpretation is wrong I am not awaic 
that mardagtum ever signifies marriage in the present popular acceptation 
of the term , Spelman gives it two meanings, he says, it is that portion or 
estate which ts given to a husband with a wife, or that which a ward p lys 
to his lord for leave to marry , by the first I take him to mean an estate 
given in frank marriage, by the latter, what in speaking of the incidents of 
tenure by kmgftt-service, the author, at p 70 calls “ marriage, mantagiunu, 
as contradistinguished from matnmonium ” But even if marUagium would 
bear the meaning given to it by Lord Coke and the author, the context 
seems to make it obvious that such cannot be the right interpretation in 
this place It is clear that the object of this part of Magna Carta is to pro- 
vide for the widow’s maintenance and enjoyment of her rights as such im- 
mediately after the death of her husband , and with minute care it specifies 
the three classes of property to which she might be entitled - these were, 
1st, her lands m frank marriage, mantagtum, 2 d, lands of her own inherit- 
ance, fuETcditas sua , 3d, her dower, do* After the general directions as 
to all three, which I hare cited, it goes on more particularly to provide for 
the due assignment of her dower within forty days, for her residence m the 
capital mansion during those forty days, and for the quantity of land to 
which as dowager she is entitled It is obvious that these provisions were 
necessary as to dower, but not as to the two former kinds of estate 

Having thus provided for her maintenance as widow, the same clause in 
the end, goes on to protect her against being compelled to a second mar- 
riage Nulla vidua dutnngatur ad se mantandum dum t were voluent sme 
rnantOy Ua tamers quod securtiatem faciet, quod se non mantabit sine assensu 
nostro *t de nobis tement, vel sme assensu domim sut si de alio tenuent It 
is remarkable therefore, that Lord Coke should say that they were to 
marry where they would without any license or assent of their lords He 
indeed admits, in his comment on this clause, that the widow of a chivalry 

18 tenant. 
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shall be distrained to marry afresh, if she chooses to live 
without a husband , but shall not however marry against the 
consent of the lord , and farther, that nothing shall be taken 
for assignment of the widow’s dower, but that she shall 
remain in her husband’s capital mansion-house for forty days 
after his death, during which time her dower shall be assigned. 
These forty days are called the widow’s quarenttne , a term 
made use of m law to signify the number of forty days, whe- 
ther applied to this occasion, or any other *. The particular 
lands, to be held in dower, must be assigned b by the heir of 
the husband, or his guardian , not only for the sake of 
notoriety', but also to entitle the lord of the fee to demand his 
services of the heir, in respect of the lands so holden. For 
the heir by this entry becomes tenant thereof to the lord, and [ 
the widow i? immediate tenant to the heir, by a kind of sub- 
infeudation, or under-tenancy completed by this investiture or 
assignment, which tenure may still be created, notwithstand- 
ing the statute of quia emptores, because the heir parts not 
with the fee-simple, but only with an estate for life. If the 
heir or lus guardian do not assign her dower within the term 
of quarantine, or do assign it unfairly, she has her remedy at 
law, and the sheriff is appointed to assign it c . Or if the heir 
(being under age) or his guardian assign more than she ought 
to have, it may be afterwards remedied by writ of admeasure- 
ment of dower d If the thing of which she is endowed be 
divisible, her dower must be set out by metes and bounds , 
but if it be indivisible, she must be endowed specially , as ot 
the third presentation to a church, the third toll-dish of a 

“ It signifies, w particular, the forty b Co Litt 34, 35 

days, which persona coming from infected ' Co Lite 34, 35. 

countries are obliged to wait, before they d FNB 148 Flnclt L 314 Stat. 

are permitted to land in England Westm 2 13 Edw I c 7, 


tenant in chief, paid a year’s value of her dower if she married without the 
king’s license , but says, that in other cases the statute was to be undei- 
stood to apply only where a heense was due by custom, prescription, or 
special tenure. For this, however, he only refers to Litt s. 174 and his 
commentary on it, neither of which is to the purpose. 

Upon the whole it seems clear that Magna Carta does not provide that 
widows were not to pay for leave to contract a second marri tgc but on 
the contrary, by making the lord’s assent necessary, in effect put it in his 
power to exact a payment 
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mill, the third part of the profits of an office, the third sheaf 
of tithe, and the like e . 

Upon preconcerted marriages, and in estates of considerable 
consequence, tenancy in dower happens very seldom for the 
claim of the wife to her dower at the common law diffusing 
itself so extensively, it became a great clog to alienations, and 
was otherwise inconvenient to families Wherefore, since 
the alteration of the antient law respecting dower ad ostium 
ecclesiae, which hath occasioned the entire disuse of that 
species of dower, jointures have been introduced in their 
stead, as a bar to the claim at common law. Which leads 
me to inquire, lastly, 

4 How dower may be haired or prevented*. A widow 
may be barred of her dower not only by elopement, divorce, 
being an alien, the treason of her husband, and other disabi- 
lities before-mentioned, but also by detaining the title deeds 
or evidences of the estate from the heir, until she restores 
them'- and, by the statute of Gloucester 6 , if a dowager alienes 
the land assigned her for dower, she forfeits it ipso facto, and 
[ 137 ] die heir may recover it by action. (16) A woman also may 
be barred of her dower, by levying a fine, or suffering a 
recovery of the lands, during her coverture h . But the most 

' Co Litt. 32 * 6 Edw I c 7 

f Ibid 39 11 Pig of recov 66 


(16) The alienation of the estate by the tenant, in dowei, in fee, or for 
the life of a stranger, was in itself, at common law, a forfeiture of the es- 
tate, and the heir might immediately enter , as in the case of such alien- 
ation, by any other tenant for life See post, p 274 The statute of 
Gloucester, c 7 was made to remedy a different evil if the alienee died 
seised, the heir could not enter on bis heir, and was driven to his writ of 
entry But the wnt of entry ad communem legem did not lie for him so 
long os the dowager lived , and if he waited till her death, then if he was 
her heir also, which in most cases he was, he might be barred for ever as 
such by the warranty which she had made on her alienation This wnt, 
therefore, called the writ in caiu proviso, was given by the statute, and 
might be sued out immediately, and dunng the life of the dowager, when 
ot course 6he had no heir, nnd was herself only answerable on her own 
warranty The statute says the heir eit maintenant son recovers, which 
Lord Coke explains in the life-time of the tenant in dower See post, 
Vol III p. 183 n 1 F N B 205 207 2 Inst 309. 
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usual method of barring dowers is by jointures, as regulated 
by the statute 27 Hen VIII c 10 

A jointure, which, strictly speaking, signifies a joint estate, 
limited to both husband and wife, but in common accept- 
ation extends also to a sole estate, limited to the wife only, is 
thus defined by sir Edward Coke 1 ; “ a competent livelihood 
« of fieehold foi the wife, of lands and tenements, to take 
« effect, in profit or possession, presently after the death of 
“ the husband, for the life of the wife at least.” This descrip- 
tion is framed from the purview of the statute 27 Henry VIII. 
c. 10 before mentioned, commonly called the statute of uses, 
of which we shall speak fully hereafter. At present I have 
only to observe, that before the making of that statute, the 
greatest part of the land of England was conveyed to uses ; 
the property or possession of the soil being vested in one man, 
and the use or profits thereof m another , whose directions, 
with regard to the disposition thereof, the formei was in con- 
science obliged to follow, and might be compelled by a court 
of equity to observe Now, though a husband had the use of 
lands in absolute fee-simple, yet the wife was not entitled to 
any dower therein ; he not being seised thereof wherefore it 
became usual, on marriage, to settle by express deed some 
special estate to the use of the husband and his wife, for their 
lives, m joint-tenancy, or jointure, which settlement would be 
a provision for the wife in case she survived her husband. At 
length the statute of uses ordained, that such as had the use 
of lands should, to all intents and purposes, be reputed and 
taken to be absolutely seised and possessed of the soil itself 
In consequence of which legal seism, all wives would have 
become dowable of such lands as were held to the use of their 
husbands, and also entitled at the same time to any special 
lands that might be settled in jointure had not the same 
statute provided, that upon making such an estate m jointure 
to the wife before marriage, she shall be for ever precluded 
from her dower k . (17) But then these four requisites must 
1 1 Inst 36 * 4 Rep 1 , 2 


(17) There were more reasons than one for this according to the eir- 
cum^tances of the settlement being made before or after marriage, or before 
or after the husband’s death. They were all sufficiently strict and technical , 

but 
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be punctually observed 1 The jointure must £be limited to] 
take effect immediately on the death of the husband 2 It 
must be for her own life at least, and not pur autei vie, or for 
any term of years, or other smaller estate. 3 It must be 
made to herself, and no other m trust for her. 4. It must be 
made, and so in the deed particularly expressed to be, in 
satisfaction of her whole dower, and not of any particular 
part of it If the jointure be made to her after marriage, she 
has her election after her husband’s death, as m dowel 
ad ostium ecdesiae, and may either accept it, or refuse it and 
betake herself to her dower at common law , for she was not 
capable of consenting to it during coverture. And if, by any 
fraud or accident, a jointuie made before marriage proves to 
be on a bad title, and the jointress is evicted, or turned out of 
possession, she shall then (by the provisions of the same statute) 
have her dower pro tanto at the common law 1 (18) 


1 These settlements, previous to mar. 
nage, seem to have been in use among 
the antient Germans, and their kindred 
nation the Gauls Of the former Taci- 
tus gives us this account. u Dotem. non 
“ uxor mnrtlo, sed uxon mantas offert , 
“ intersunt parentes et propmquz, et mu 
m nera jrrobant ” (de mor Germ c 18 ) 
And Cusor (<fe bcilo GaUtco, 16 c 1 8 ) 
has given us the terms of a marriage 
settlement among the Gauls, as nicely 
calculated as any modern jointure 
“ Vin, quantas pecuniar ab uxonbus do- 
“ Us nomine acceperu.nl, tout as ex tuu 


“ boms , aestimatione facta, cum dotibus 
“ communicant Jtiyus omnis pecuniae 
“ conjuncttm ratio hnbetur, fruct usque 
“ servant ur Utar eorum vita sujieravit, 
“ ad eum pars utnusque cum fruchbus 
“ supenorum temporum pervend ” The 
dauphin's commentator on Caesar sup- 
poses that this Gaulish custom vras the 
ground of the new regulations made by 
Justinian (2Vw 97 ) with regard to the 
provision for widows among the Ro- 
mans , but surely there is as much rea- 
son to suppose, that it gave the hint for 
our statutable jointures 


but one general reason applied to all the cases, which it will be enough to 
state , it was this, that “ a right or title which any one has to any lands or 
tenements, of any estate of inheritance, or freehold, cannot be barred by 
acceptance of any manner of collateral satisfaction or recompcnce ” This 
was a strict rule, and the example which Lord Coke puts, shows that it was 
not confined to dower “ As if,” says he, “ A disseises B tenant for life or 
in fee of the manor of Dale, and afterwards gives the manor of Sale to B 
and his heirs in full satisfaction of all his rights and actions which he has in 
or for the manor of Dale, which B accepts, yet B may enter into the manor 
of Dale, or recover it in any real action See Vernon’s case, 4 Rep 1 &c 
(18) As to the 1st requisite, I have ventured to insert two or three 
words in the text, because Lord Coke, from whom the passage ts taken, 
(Co Litt 36 .) is express that it is not enough, that m fact and by accident 
the jointure takes effect immediately on the death of the husband, as if an 

interposed 
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Til ere are some advantages attending tenants m dowei 
that do not extend to jointresses , and so vice vei sa, jomti esses 
are in some respects more pi ivileged than tenants in dower 
Tenant m dower by the old common law is subject to no tolls 
01 taxes , and hers is almost the only estate on winch, when 
derived from the king’s debtor, ttye king cannot dislrem toi 
Ins debt, if contracted during the coverture m But, on the 
other hand, a widow may enter at once, without any foimal 
process, on het jointure land , as she also might have done 
on dower ad ostium ecclesiae , which jointure in many point* 
resembles , and the resemblance was still greater, while that 
species of dower continued in its primitive state whereas no 
small trouble, and a very tedious method of proceeding, is 
necessary to compel a legal assignment of dower ", Andy 
what is more, though dower be forfeited by the treason of the 
husband, yet lands settled in jointure remain ummpeached 
to the widow 0 . Wheiefore sir Edward Coke very justly 
gives it the preference, as being more sure and safe to the 
widow, than even dower ad ostium ccciesiac , the most eligible 
species of any. 

m Co Lrtt. 31 a. F N B. ISO » Ibid. 37. 

11 Co Xitt 36 


Hiterj>oscd remainder-man for life should die before the husband, but that 
the limitation of the deed must be to the wife immediately after the 
husband’s death, where the estate is not joint As to the 3d, though 
the position is true at law, yet it is now settled that a trust estate 
being equally certain and beneficial as a legal estate, is a good equitable 
jointure to bar dower (Hargrave’s Note, 226. Co Litt 36 ) As to the 
4th, Lord Coke says it must either be expressed, or averred to be so , and 
in 4 Rep 3 it is laid down, that it need not be expressed, but may be 
averred to be, &c , that is, the deed being pleaded, and being silent as 
to its object, or stating one not inconsistent with this, this may be stated 
mid averred supplementary to have been the object, or part of the ob- 
ject 
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CHAPTER THE NINTH. 

of* ESTATES LESS than FREEHOLD. 


QF estates that are less than freehold, there are tlnee 
sorts 1 Estates for years . 2. Estates at will . 3. Estates 
by sufferance. 

I. An estate for years is a contract for the possession of 
lands or tenements, for some determinate period , and it takes 
place where a man letteth them to another for the term of a 
certain number of years, agreed upon between the lessor and 
the lessee*, and the lessee enters thereon b . If the lease be 
but for half a year or a quarter, or any less time, tins lessee 
is respected as a tenant for years, and is styled so in some 
legal proceedmgs , a year being the shortest term which the 
law m this case takes notice of c . And this may, not impro- 
peily, lead us into a short digression, concerning the division 
and calculation of tune by the English law 

The space of a year is a determinate and well-known period, 
consisting commonly of S65 days , for, though m bissextile or 
leap-years it consists properly of 366, yet by the statute 
£ 141 3 21 Hen. III. the increasing day in the leap-year, together 
with the preceding day, shall be accounted for one day only. 


* We may liere remark, once for all, 
that the termination of “ — or" and 
“ — ee” obtain, in law, the one an 
active, the other a passive signification , 
the former usually denoting the doer of 
any act, the latter him to whom it is 
done The feoffor is he that maketh a 
feoffment , the feoffee is he to whom it 
14 


is made the donor is one that giveth 
lands in tail , the donee is he who re- 
ceiveth it , he that granteth a lease is 
denominated the lessor , and he to whom 
it is granted the lessee (Litt § 57 ) 
b Ibid 58 
1 Ibid 67. 
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That of a month is more ambiguous there being, in common 
use, two ways of calculating months; either as lunai, con- 
sisting of twenty-eight days, the supposed revolution of the 
moon, thirteen of which make a year • or, as calendar months 
of unequal lengths, according to the Julian division in our 
common almanacks, commencing at the calends of eacli 
month, whereof in a year there are only twelve A month in 
law is a lunar month, or twenty-eight days, unless otherwise 
expressed , not only because it is always one uniform period, 
but because it falls naturally into a quarterly division by 
weeks Therefore a lease for “ twelve months” is only foi 
forty-eight weeks , but if it be for “ a twelvemonth” in the 
singular number, it is good for the whole year d For herein 
the law recedes fiom its usual calculation, because the am- 
biguity between the two methods of computation ceases , it 
being generally understood that by the space of time called 
thus, in the singular number, a twelvemonth, is meant the whole 
year, consisting of one solar revolution, (l) In the space of 
a day all the twenty-four hours are usually reckoned, the law 
generally rejecting all fi actions of a day, in ordei to avoid 
disputes® Therefore, if I am bound to pay money on any 
certain day, I discharge the obligation if I pay it before twelve 
o’clock at night , after which the following day commences 
But to return to estates for years 

These estates were originally granted to mere farmers or 
husbandmen, who every year rendered some equivalent in 
money, provisions, or other rent, to the lessors or landlords 
but, in Older to encourage them to manure and cultivate the 
giound, they had a permanent interest granted them, not 
determinable at the will of the lord. And yet their possession 

d 6 Hep 61 ' Co Litt 135 


(1) If it should appear clearly in a statute that calendar months were 
intended, the word “ month” would be so understood Lacon v Hooper , 
2T R 224 On this principle partly, and partly because in a matter re- 
lating to the church the canonical computation ought to be adopted, the 
bix months, which make a presentation lapse, are held to be calendar 
months (See post,276. Sc 6ftep 61 ) The adoption of the law merchant 
makes another exception in the case of bills of exchange and promissory 
notes 
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was esteemed of so httle consequence, that they were rather 
considered as the bailiffs or servants of the lord, who weie to 
[ 142 ] receive and account for the profits at a settled price, than as 
having any property of their own. And therefore they were 
not allowed to have a freehold estate but their interest (such 
as it was) vested aftei their deaths in their executors, who 
were to make up the accounts of their testator with the Ion I, 
and hi» other creditors, and were entitled to the stock upon 
the farm The lessee’s estate might also, by the antient law , 
be at any time defeated by a common recoveiy suffered by 
the tenant of the freehold f , which annihilated all leases foi 
yeais then subsisting, unless afterwards renewed by the re- 
coveior, whose title was supposed superioi to his by whom 
those leases were granted. 

While estates for years were thus precarious, it is no won- 
der that they weie usually very short, like our modem leases 
upon lack lent, and indeed we are told g that by the antient 
law no leases for more than forty years weie allowable, 
because auy longer possession (especially when given without 
any lively declaring the nature and duration of the estate) 
might tend to defeat the inheritance. Yet this law, if ever it 
existed, was soon antiquated , for we may observe m Madox’s 
collection of anticut msti uments, some leases for years of a 
pretty eaily date, which consideiably exceed that penod' 1 
and long terms, for three hundred years or a thousand, weie 
ceitainly m use m the time of Edward III and probably ol 
Edward I k But certainly, when by the statute 21 Hen VIII 
c 1 5 the termor (that is, he who is entitled to the term of 
years) was piotected against these fictitious recoveries, and 
his interest rendered secure and permanent, long terms began 
to be more ficquent than befoie , and were afterwards exten- 
sively introduced, being found extremely convenient for family 
settlements and mortgages continuing subject, however, to 
the same rules of succession, and with the same inferiority to 

f Co Litt 4o 146. for the hkc term, A S 1429 

6 Mirror, c 2 5 27 Co Litt. 45, Ibid n°,248 fol 143 for 6fty 

46 years, 7Edw IV 

h Madox Formulare Anglican n° ' 82 Ass pi 6 Bro Abr t nior- 
289 fill 140 Demise for eighty years, dannccstor, 42 sjxiluition, C 
21 Kjc.II Ibut, n°,245. /ol k Stat of mortmain, 7 Edw I 
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freeholds* as when they were little bettei than tenancies at the 
will of the landloul 

Eveiiy estate which must expire at a peiiod certain and 
prefixed, by whatevei woids created, is an estate foi years 
And theiefore this estate is frequently called a teim, terminus , 
because its duiation or continuance is bounded, limited, and 
determined for every such estate must have a certain begin- 
ning, and certain end 1 But id cerium cst, quod cerium ? eddi 
pottst theiefore it a man make a lease to another, for so 
many y eai s as J S. shall name, it is a good lease foi yeais m , 
for though it is at piesent unceitain, jet when J S hath 
named the yeais, it is then 1 educed to a certainty. If no day 
of commencement is named in the cieation of this estate, it 
begins from the making, 01 deliveiy, of the lease" A lease 
for so many yeais as J S shall live, is void from the begin- 
ning® , foi it is neither certain, nor can ever be reduced to a 
certainty, during the continuance of the lease. And the same 
doctrine holds, if a paison make a lease of his glebe for so 
many years as he shall continue parson of Dale, for this 
is still more uncertain But a lease for twenty or more years, 
if J S shall so long live, 01 if he should so long continue 
parson, is good p . for there is a certain period fixed, beyond 
which it cannot last; thdtfgh it may detennine sooner, on the 
death of J.S 01 his ceasing to be paison there 

We have befoic lemaiked, and endeavoured to assign the 
leason of, the mfeiioiity m which the law places an estate for 
years, wlien compared with an estate foi life, or an inherit- 
ance obseivmg that an estate for life, even if it be pm auto 
vie, is a freehold, but that an estate foi a thousand yeais is 
only a chattel, and reckoned pait of the personal estate *>. 
Hence it follows, that a lease for years may be made to com- 
mence in futuro , though a lease for life cannot As, if I grant 
lands to Titius to hold from Michaelmas next for twenty 
years, this is good , but to hold from Michaelmas next for the [ 
term of his natural life, is void For no estate of freehold 

1 Co Lit! 45 
m fi Rep, 35 
" Co Lilt 46 


M 2 


° Co Lite -15 
p Ibid 
‘ JM 46 
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can commence m Juturo , because it cannot be created at 
common law without livery of seism, or corporal possession 
of the land , and corporal possession cannot be given of an 
estate now, which is not to commence now, but heieafler r . 
And, because no livery of seisin is necessary to a lease for 
years, such lessee is not said to be seised , or to have true legal 
seism of the lands Noi indeed does the bare lease vest any 
estate in the lessee , but only gives him a right of entry on 
the tenement, which right is called his interest in the term , or 
interesse termini but when he has actually so entered, and 
thereby accepted the grant, the estate is then, and not before, 
vested in him, and he is possessed , not properly of the land, 
but of the term of years ' , the possession or seisin of the land 
remaining still in him who hath the freehold (2) Thus the 
word, term , does not merely signify the time specified m the 
lease, but the estate also and interest that passes by that 
lease , and therefore the term may expire, during the con- 
tinuance of the time, as by suriendei, forfeituie, and the 
like For which leason, if I grant a lease to A foi the term 
of three years, and after the expiration of the said trim, to B 
for six yeais, and A surrenders or forfeits his lease at the 
end of one year, B’s interest shall immediately take effect 
but if the remainder be to B from and after the expiration 
of the said thice years, or from and aftei the expiration of 
the said time, in this case B’s interest will not commence till 
the time is fully elapsed, whatever may become of A’s term 

Tenant for term of yeais hath incident to and inseparable 
from his estate, unless by special agreement, the same estovers, 

r S Rep 94 ■ Co Litt 46 1 Ibxd 45 


(2) “ But yet the lessor having done all that was requisite on his part to 
dn est himself of the possession, and pass it over to the lessee, had thereby 
transferred such an interest to the lessee, as he might at any time reduce 
into possession by an actual entry, as well after the death of the lessor as 
before, and such an interest as he might before entry grant over to an- 
other, or if he died before entry, it would go to his executors, or to the 
survivor and hit executors, if the grant were made to two jointly, any of 
which might enter at their pleasure, and so reduce the contract into actual 
execution For it was perfect and complete on the lessor’s part, and the 
perfecting of it on the lessee’s part, was entirely in his own power Bac 
Abr tit Leases, M 



Cl 9 


OF THINGS 


m 

which we formerly observed “ that tenant for life was entitled 
to , that is to say, house-bote, fire- bote, plough-bote, and 
hay-bote w , terms which have been already explained* 

With regard to emblements, or the profits of lands sowed [ 
by tenant for years, there is this difference between him, and 
tenant for life that where the term of tenant for years de- 
pends upon a certainty, as if he holds from midsummei for 
ten years, and in the last yeai he sows a crop of corn, and it 
is not ripe and cut before midsummer, the end of his teim, 
the landlord shall have it , for the tenant knew the expiration 
of his term, and therefore it was his own folly to sow what 
he never could reap the profits of y But where the lease for 
years depends upon an uncertainty as, upon the death of a 
lessoi, being himself only tenant for life, 01 being a husband 
seised in right of his wife , or if the term of years be de- 
terminable upon a life or lives , in all these cases the estate 
for years not being certainly to expire at a time fore-known, 
but merely by the act of God, the tenant, or his executors, 
shall have the emblements m the same manner that a tenant 
for life or his executors shall be entitled thereto*. Not so, if 
it determine by the act of the paity himself as if tenant for 
years does any thing that amounts to a forfeiture m which 
case the emblements shall go to the lessor and not to the 
lessee, who hath determined his estate by his own default®. 


II The second species of estates not freehold, are estates 
at 'will An estate at will is where lands and tenements are 
let by one man to another, to have and to hold at the will of 
the lessor; and the tenant by force of this lease obtains 
possession b . Such tenant hath no certain indefeasible estate, 
nothing that can be assigned by him to any other , because 
the lessor may determine his will, and put him out whenever 
he pleases. But every estate at will is at the will of both 
parties, landlord and tenant , so that either of them may 
determine his will, and quit his connexions with the other at 
his own pleasure c . Yet this must be understood with some 


u pag 122 
" Co Litt. 53 
* Pag 35 
r Litt ^68 


1 Co Litt 56 
1 Uni 55 
b Litt §68 
c Co, Litt 55 
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restriction For if the tern nt at will sows his land, and the 
landlord, before the corn is ripe, or before it is reaped, puts 
him out, yet the tenant shall have the emblements, and free 
ingress, egress, and regiess, to cut and cairy away the 
profits'*. And this for the same leason, upon which all the 
cases of emblements turn , viz the point of uncertainty since 
the tenant could not possibly know when his Landlord would 
determine his will, and theiefoie could make no provision 
against it , and having sown the land, which is for the good 
of the public, upon a reasonable presumption, the law will 
not suffer hnn to be a losei by it But it is otherwise, and 
upon reason equally good, whcie the tenant himself deter- 
mines the will, for in this case the landlord shall have the 
profits of the land 0 

What act does, or does not, amount to a determination of 
the will on either side, has formcily been matter of great 
debate in our courts But it is now, I think, settled, that 
(besides the express determination ot the lessor’s will, by 
declaring tint the lessee shall hold no longei which must 
either be made upon the land f , or notice must be given to the 
lessee®) the exeition of any act of ownership by the lessoi, as 
entering upon the piennses and cutting timber' 1 , taking a 
distress for rent and impounding it thereon ", or making a 
leoftinent, or lease toi yeai s of the 1 md to commence imme- 
diately k , any act of deseition by the lessee, as assigning Ins 
estate to another, oi committing waste, winch is an act incon- 
sistent with such a tenure 1 , oi, which is mstar omnium, the 
death or outlawry of either lessor or lessee 1,1 , puts an end to 
or determines the estate nt will 


The law is however careful, that no sudden determination 
of the will by one paity shall tend to the manifest and unfore- 
seen prejudice of the other This appears in the case of 
[ 14*7 ] emblements before mentioned, and, by a panty of reason, 
the lessee, aflei the determination of the lessor’s will, shall 


d Co Litt 50 
c Ibul 55 
' Ibul 

« 1 Ventr 248 
h Co Litt 55 


1 Co Litt 57 

* 1 Rol Abr 860 2 Lev 88 

i Co Litt 57 

m 5 Hep 116 Co Lite 57 62 
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have reasonable ingress and egress to fetch away Ins goods 
and utensils" And if rent be payable quarterly, or half- 
yearly, and the lessee determines the will, the rent shall be 
paid to the end of the current quarter or half year 0 . And, 
upon the same principle, courts of law have of late years 
leaned as much as possible against construing demises, where 
no certain term is mentioned, to be tenancies at will , but 
have rather held them to be tenancies from year to year so 
long as both parties please, especially wlieie an annual rent is 
teserved m which case they will not suffer cither party to 
determine the tenancy even at the end of the yeai, without 
leasonable notice to the othei, which is generally understood 
to be six months p . (3) 

There is one species of estates at will that deserves a 
more particular legard than any other , and that is, an estate 
held by copy of court roll or, as we usually call it, a copyhold 
estate. This, as was before observed q , was m it's original 
and foundation nothing better than a mere estate at will 
But, the kindness and indulgence of successive loids of 
manors having permitted these estates to be enjoyed by the 

11 Lite § 69 lialf a year’s notice seems to have been 

a Salk HI 1 Sid 339 required to detoimine it ( T 1 J lit n 

p This kind of lease was In use as long VIII 15, 16 ) 
ago as the reign of Henry VIII when pag 95 


(3) This head of law is now of the less importance, because in pur- 
suance of that leaning, which the text mentions, it seems settled that 
■what was formerly a tenancy at will by implication, shall now be consi- 
dered a tenancy from year to year, determinable by half a year’s notice 
expiring at the end of a current year And it has been held even in con- 
struing the statute of frauds, where the words are that any lease, &c for 
more than three years not in writing, shall operate only as a tenancy at 
will, that such a lease makes a tenancy from year to year Clayton v 
Mackey, 8 T R 3 I use the term tenancy at will by implication , because 
the general expressions that tenancies at will exist only notionally, and are, 
m fact, become tenancies from year to year, must be confined to those 
cases In which no determinate term being expressed, the law formerly im- 
plied a holding at will, and m which it would now, from an annual reser- 
vation of rent, or at\y other circumstance shewing that the parties con- 
templated a holding for a year at least, imply a tenancy from year to 
year, A stnet tenancy at will may be still created, though it seldom is so, 
by express agreement See Hargr and Butler’s Co Litt. 55 a n 361 
and the case of Richardson v Langridge, 4 Taunt 128 
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tenants and their heirs, according to particular customs estab- 
lished in their respective districts, theiefore, though they 
still are held at the will of the lord, and so are in general 
expressed in the court rolls to be, yet that will is qualified, 
restrained, and limited, to be exerted according to the custom 
of the manor This custom being suffeied to grow up by 
the lord, is looked upon as the evidence and interpreter of his 
will Ins will is no longer arbitrary and precarious , but fixed 
and ascertained by the custom to be the same, and no other, 
that has time out of mind been exei cised and declared by his 
ancestors A copyhold tenant is therefore now full as pro- 
perly a tenant by the custom as a tenant at will , the custom 
[ 148 ] having arisen from a series of uniform wills. And therefoie 
it is rightly observed by Calthorpe r , “ that copyholders and 
“ customary tenants differ not so much in natuie as in 
“ name , for although some be called copyholders, some cus- 
“ tomary, some tenants by the virge, some base tenants, some 
“ bond tenants, and some by one name and some by another, 
“ yet do they all agree in substance and kind of tenure, all 
“ the said lands me holden in one general kind, that is, by 
“ custom and continuance of time , and the diversity ol then 
“ names doth not alter the nature of their tenure,” 

Almost every copyhold tenant being therefore thus tenant 
at the will of the lord according to the custom of the manoi ; 
which customs differ as much as the humour and temper ol 
the lespective antient lords, (fiom whence we may account 
tor then great variety,) such tenant, I say, may have, so far 
as the custom warrants, any other of the estates 01 quantities 
of interest, which we have hitherto consideied, 01 may here- 
after consider, and hold them united with this customary estate 
at will A copyholder may, in many manors, be tenant m 
tee-simple, m tee-tail, for life, by the curtesy, in dower, for 
years, at suffeiance, or on condition subject however to be 
deprived of these estates upon the concurrence of those cir- 
cumstances which the will of the lord, promulgated by im- 
* memorial custom, has declared to be a forfeiture or absolute 

detei mination of those interests, as m some manors the want 
of issue male, in others the cutting down timber, the non- 


r tin copyholds, 51 54 
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payment of a fine, and the like. Yet none of these interests 
amount to freehold , for the fieehold of the whole manor 
abides always m the lord only 8 , who hath granted out the 
use and occupation, but not the corporal seism or true legal 
possession, of certain parcels thereof, to these his customary 
tenants at will. 

Tiie reason of originally granting out this complicated 
kind of interest, so that the same man shall, with regal d to 
the same land, be at one and the same time tenant in fee- 
simple and also tenant at the lord’s will, seems to have arisen 
from the nature of villenage tenure, in which a grant of any [ 149 
estate of freehold, or even for years absolutely, was an imme- 
diate enfranchisement of the villein 1 The lords, therefore, 
though they were willing to enlarge the intei est of their 
villeins, by granting them estates which might endure for 
their lives, or sometimes be descendible to their issue, yet not 
caring to manumit them entnely, might probably scruple to 
grant them any absolute freehold , and for that reason it 
seems to have been contrived, that a power of resumption at 
the will of the lord should be annexed to these grants, whereby 
the tenants were still kept in a state of villenage, and no 
freehold at all was conveyed to them in their respective lands 
and of course, as the freehold of all lands must necessarily 
lest and abide somewhere, the law supposed it still to continue 
and remain in the lord Afterwards, when these villeins 
became modern copyholders, and had acquired by custom a 
sure and indefeasible estate in their lands, on performing their 
usual services, but yet continued to be styled in their admis- 
sions tenants at the will of the lord, — the law still supposed 
it an absurdity to allow, that such as were thus nominally 
tenants at will could have any freehold interest , and there- 
fore continued and now continues to determine, that the 
freehold of lands so holden abides in the lord of the manor, 
and not m the tenant , for though he really holds to him and 
his heirs for ever, yet he is also said to hold at another’s will. 

But with regard to certain other copyholders of free oi 
privileged tenure, which are derived from the antient tenants 
in villem-socage u , and are not said to hold at the mil of the 

Litt, § 81 2 Inst 825 u See page 98, <Jc 

* Mirr c J § 28 Litt § 204, 5, 6 



149 


THE RIGHTS 


Book II. 


lord, but only according to the custom of the manat, there is no 
such absurdity in allowing them to be capable of enjoying a 
freehold interest and therefore the law doth not suppose the 
freehold of such lands to rest m the lord of whom they are 
holden, but m the tenants themselves v , who are sometimes 
[ 150 ] called customm tj ft ceholdet s, being allowed to have a freehold 
inleust, though not a freehold tenuie (4) 

However, m common cases, copyhold estates are still 
ranked (foi the reasons above mentioned) among tenancies 
at will , though custom, which is the life of the common 
law, has established a permanent property m the copy- 
holders, who were formerly nothing better than bondmen, 
equal to that of the loid himself, in the tenements holden 
of the manor , nay sometimes even superior , for we may 
now look upon a eopyholdei of inheritance, with a fine 
certain, to be little intei 101 to an absolute freeholder in 
point of mtiiest, and in other inspects, particuLuly in the 
clearness and sccuwty of his title, to be frequently m a bettei 
situation 

III An estate at snffeutnce, is where one comes into pos- 
session of land by lawful title, but keeps it aftei wards without 
any title at all. As, if a man takes a lease for a year, and 
ifter a year is expired continues to hold the premises without 
any tiesh leave from the owner of the estate Or, if a man 
maketh a lease at will and dies, the estate at will is thereby 
determined but if the tenant contmueth possession he is 
tenant at sufieiance” Hut, no man can be tenant at suffer- 
ance against the king, to whom no laches, or neglect in not 
entering and ousting the tenant, is ever imputed by law , but 
lus tenant so holding over, is considered as an absolute 
intruder* But, m the case of a subject, this estate may be 
destroyed whenever the true owner shall make an actual 

v Fit %. Abr tit co rone 310 custom Abr 5t>2 2 Ventr 143 Carth 432 

12 Bro Abr tit custom 2 17 tenant Lord Raym 1225 
jitjr co}ne 22 9 Rep, 76 Co Litt 59 w Co Litt 57 

Co. Copyb § 32 Cro Car 229 1 Roll x Ibid 57 

( 4 ) See the Considerations on Copyholders, by the Author Law Traits, 
7th edit v i 
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entry on the lands and oust the tenant for, before entiy, he 
cannot maintain an action of trespass against the tenant by 
sufferance^ as he might against a stranger y and the leason 
is, because the tenant being once in by a lawful title, the law 
(which piesumes no wrong in any man) will suppose hint to 
continue upon a title equally lawful , unless the owner ot the 
land by some public and avowed act, such as entiy is, will 
declare his continuance to be tortious, or, m common lan- 
guage, wiongful 

Thus stands the law, with legaul to tenants by suffeiance, [ 151 
and landlords aie obliged in these cases to make formal en- 
ti ies upon their lands *, and recover possession by the legal 
piocess of ejectment, md at the utmost, by the common 
law, the tenant was bound to account for the pi edits ot the 
land so by him detained (5) But now, by statute 4 Geo II 
c 28 m case any tenant foi life or years, or other person 
claiming undei or by collusion with such tenant, shall wilfully 
hold over after the determination of the teim, and demand 
made and notice in writing given, by him to whom the 
lemaindei or leveision of the premises shall belong, foi de- 
livering the possession thereof, such person, so holding ovei 
01 keeping the othei out of possession, shall pay lor the tune 
he detains the lands, at the rate of double then yeaily value 
And, by statute 11 Geo II c 19 in case any tenant, ha\ing 
powei to determine his lease, shall give notice of his intention 
to quit the premises, and shall not deliver up the possession 
at the time contained in such notice, he shall thenceforth pay 

y Ibid 2 5 Mod 884 


(5) The author must not be undei stood to mean, I conceive, that actual 
entry and legal process of ejectment are both necessary to reinstate the 
landloid in his legal possession He may enter and take possession peace- 
ably, and the tenant will be liable to an action for any disturbance of that 
possession , even if he enter forcibly, the tenant cannot complain civilly, 
though the landlord may be liable to a criminal proceeding for the breach 
of the peace Taunton v Costar, 7T R 431 Turnery Meymott, 1 Binirli 
158 If the landlord proceeds by ejectment, a notice to quit may, in cer- 
tain cases, be necessary to detei mine the tenant s interest, but supposing 
him to be barely holding ovei, and to have acquired no interest by the re- 
cognition of the landlord, even that will not be necessary , und ui neither 
ease will an actual entry be necessary 
18 
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double the former tent, for such time as he continues m 
possession. These statutes have almost put an end to the 
practice of tenancy by sufferance, unless with the tdfeit consent 
of the owner of the tenement (6) 


(6) The student will not fail to perceive the distinction between the 
two statutes , in the first the landlord has determined the tenancy, and 
therefore recovers double value, in the latter the tenancy being only de- 
terminable, and the tenant having waived hi» determination of it, while 
the landlord has done nothing on his part to put an end to it, the penalty 
is the payment of double rent The statute enables him to distrain, or to 
bring his action for the double rent, whichever of these two remedies he 
pursues, he treats the defendant as still his tenant, and therefore cannot 
concurrently bring an action of ejectment, in which he is to treat him as a 
trespasser for the same period of time 
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CHAPTER THE TENTH. 

of ESTATES upon CONDITION. 


RESIDES the several divisions of estates in point of interest, 
which we have considered in the three preceding chap- 
ters, there is also another species still remaining, which is 
called an estate upon condition , being such whose existence 
depends upon the happening or not happening of some un- 
certain event, whereby the estate may be either ongmally 
created, or enlarged, or finally defeated* And these con- 
ditional estates I have chosen to reserve till last, because they 
are, indeed, more properly qualifications of other estates, than 
a distinct species of themselves , seeing that any quantity of 
interest, a fee, a freehold, or a term of years, may depend 
upon these provisional restrictions Estates, then, upon 
condition, thus understood, are of two sorts 1. Estates 
upon condition implied 2 Estates upon condition cvpressed 
under which last may be included, 3. Estates held in vadio, 
gage, or pledge 4 Estates by statute merchant , or statute 
staple 5 Estates held by elegit. 


I. Estates upon condition implied m law, are where a 
grant of an estate has a condition annexed to it inseparably, 
from its essence and constitution, although no condition be 
expressed in words As if a grant be made to a man of an 
office, geneially, without adding other words, the law tacitly 
annexes hereto a secret condition, that the grantee shall duly 
execute his office b , on breach of which condition it is lawful 
for the grantor, or Ins heirs, to oust him, and grant it to 
another peison c . For an office, either public or private, may 

* Co Lilt 201 b Litt. § '178 1 Ibid 
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be foifcited by mis-usa or non-usct , both of which are breaches 
of this implied condition 1 By mis-user, or abuse , as if a 
judge takes a bribe, or a park-keeper kills deer without 
authority 2 By non-use), or neglect, which in public 
offices, that concern the administration of justice, oi the 
commonwealth, is of itself a direct and immediate cause of 
forfeiture , but non-U9er of a private office is no cause of for- 
feiture, unless some special damage is proved to be occasioned 
thereby' 1 For m the one case delay must necessatily be oc- 
casioned m the affairs of the public, which require a constant 
attention but, private offices not requiring so rcgulai and 
uni emitted a service, the temporary neglect of them is not 
necessarily productive of mischief upon which account some 
special loss must be proved, in ordei to vacate these. Fran- 
chises also, being regal privileges in the hands of a subject, 
aie held to be granted on the same condition of making a 
proper use of them , and therefoie they may be lost and foi- 
feited, like offices, either by abuse or by neglect e 

Upon the same principle proceed all the forfeitures which 
are given by law of hte estates and others , for any acts done 
by the tenant himself, that are incompatible with the estate 
winch he holds. As it tenants for life or years enfeoff a 
stranger in fee-simple this is, by the common law, a for- 
feiture of then several estates, being a bleach of the condi- 
tion which the law annexes theieto, viz that they shall not 
attempt to create a gieatei estate than they themselves aic 
entitled to f So if any tenants foi years, foi life, oi m fee, 
commit a felony, the king oi othei lord of the fee is entitled 
to have then tenements, because then estate is detei mined 
by the breach of the condition, “ that they shall not commit 
“ felony,” which the law tacitly annexes to every feod.il 
donation. (I) 

[ 1 54- 3 II An estate on condition expressed in the grant itself is 
where an estate is granted, either in fee-simple or otherwise, 
d Co. Litt 2S3 « 9 Rep 50 f Co. Lit! 215 

(1) A® to tenant for years, if he be convicted of felony, his term being a 
chattel interest, will be forfeited to the crown, not in any feudal right, oi 
as foi a breach of any condition implied in the creation of his estate 
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wirh an express qualification annexed, whereby the estate 
gi anted shall either commence, be enlarged, or be defeated, 
upon performance or breach ot such qualification or con- 
dition g These conditions, are, therefore either precedent or 
subsequent. Precedent are such as must happen or be pei - 
foimed before the estate can vest or be enlarged • subsequent 
are such, by the failure or non-performance of which an 
estate already vested may be defeated Tims, if an estate foi 
life be limited to A npon his maniage with B, the marriage 
is a piecedent condition, and till that happens no estate 11 is 
vested in A. Or, if a man grant to his lessee for years, that 
upon payment of a hundred marks within the term he shall 
have the fee, this also is a condition precedent, and the fee- 
simple passeth not till the hundied marks be paid' But 
if a man grant an estate in fee-simple, leserving to himself 
and lus heirs a certain rent , and that if such rent be not 
paid at the time limited, it shall lie lawful for him and his 
hens to le-enter, and avoid the estate in this case the 
grantee and Ins heirs have an estate upon condition subse- 
quent, which is defeasible if the condition be not stnctly 
performed k To this class may also be referred all base fees, 
and fee-simples conditional at the common-law 1 Thus an 
estate to a man and his hens tenants of the manm of Dale , 
is an estate on condition that he and his hens continue tenants 
ot that manor And so, if a personal annuity be granted at 
this day to a man and the heirs of his body, as this is no 
tenement within the statute of Westminster the second, it 
lemains, as at common law, a fee-simple on condition that 
the grantee has heirs of his body Upon the same principle 
depend all the determinable estates of freehold, which we 
mentioned in the eighth chapter as durante viduitatc, Sjr 
these are estates upon condition that the grantees do not 
marry, and the like And, on the breach of any of these 
subsequent conditions, by the failure of these contingencies [ 
by the grantee’s not continuing tenant of the manoi of Dale, 
by not having heirs of his body, or by not continuing sole , 
the estates which were respectively vested in each grantee are 
wholly determined and void 

e Co. Litt 201 . * Litt | 325 

h Show Pail Ca^ S3, .$ c 1 See pag 109,110,111 

' Co Litt 217 
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A distinction is however made between a condition in 
deed and a limitation , which Littleton m denominates also a 
condition in law For when an estate is so expressly con- 
fined and limited by the words of it’s creation, that it cannot 
endure for any longer time than till the contingency happens 
upon which the estate is to fail, this is denominated a limit- 
ation as when land is granted to a man so long as he is 
parson of Dale, or while he continues unman led, or until out 
of the rents and profits he shall have made 5001 and the 
like" In such case the estate determines as soon as the 
contingency happens (when he ceases to be parson, marries a 
wife, or has received the 500 1 ), and the next subsequent 
estate, which depends upon such determination, becomes im- 
mediately vested, without any act to be done by him who is 
next in expectancy. But when an estate is, strictly speak- 
ing, upon condition in deed (as if granted expressly upon con- 
dition to be void upon the payment of 40 1 by the grantoi or 
so that the grhntee continues unmarried, or provided he goes 
to York, Sfc °, the law permits it to endure beyond the time 
when such contingency happens, unless the grantor or his 
heirs or assigns take advantage of the breach of the condition, 
and make either an entry or a claim in order to avoid the 
estate p Yet, though strict words of condition be used in 
the creation of the estate, if on breach of the condition the 
estate be limited over to a third person, and does not imme- 
diately revert to the grantor or his representatives (as if an 
estate be granted by A to B, on condition that within two 
years B intermarry with C, and on failure thereof then to D 
and his heirs), this the law construes to be a limitation and 
[ 156 ] not a condition ** because if it were a condition, then, upon 
the breach thereof, only A or his representatives could avoid 
the estate by entry, and so D’s remainder might be defeated 
by their neglecting to enter (2) but when it is a limitation, 

n ' §380 1 Inst 234 p Co Litt 214 b Stat 32 Hen VIII 

“ 10 Rep 41. c 31 

° Ibul 42 i 1 Ventr 202 

(2) D’s remainder would be equally defeated by the entry of A, or his 
representatives, for that would defeat the livery made on the creation of 
the estates, and, of course, annul eveiy estate then created Litt s 317 
Fearne, Con Rem 26 1 6th Ed 
U 
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the estate of B determines, and that of D commences, and he 
may enter on the lands, the instant that the failure happens 
So also, if a man by his will devises land to his heir at law, 
on condition that he pays a sum of money, and for non- 
payment devises it over, this shall be considered as a limit- 
ation , otherwise no advantage could be taken of the nonpay- 
ment, for none but the heir himself could have enteied for a 
breach of the condition r (S) 

In all these instances, of limitations or conditions subse- 
quent, it is to be observed, that so long as the condition, 
either express 01 implied, eithei in deed or in law, remains 
unbroken, the giantee may have an estate of freehold, pio- 
vided the estate upon winch such condition is annexed be in 
itself of a freehold nature , as if the original grant express 
either an estate of inheiitance, or foi life , or no estate at all, 
which is constructively an estate foi life For, the breach of 
these conditions being contingent and uncertain, this uncer- 
tainty pieseives the fieehold " , because the estate is capable 
to last for evei, or at least for the life of the tenant, supposing 
the condition to lemain unbroken But where the estate is 
at the utmost a chattel interest, which must determine at a 
tune ceitain, and may determine soonei (as a giant for 
ninety-nine years, piovided A, B, and C, or the survivor of 
them, shall so long live), this still continues a meie chattel, 
and is not, by such it’s uncertainty, ranked among estates of 
fi eehold 

Thesf express conditions, if tliej be impossible at the time 
of their ciention, or afterwaids become impossible by the act 
of God or the act of the feoffor himself, or it they be contrary 
to law, or repugnant to the nature of the estate, are void. 

r Cro Eliz 20 5 1 Uoll Abr -111 • Co Latt 42 


(3) It has been observed, that all conditional limitations in wills may be 
reduced to the head of executory devises, or of contingent remainders, 
(see post, c 11 ) Thus in the instance put, the land is devised in fee to 
the heir at law, but a fee or some lesser estate is limited over to some one 
else on the non-performance of a particular condition This answers to 
the second class of executory devises put (post, p 173) See Goodtitle 
v Billington, Douglas, Rep n 755, n 56 a Fearne, Con Rem 1 7 6th ed. 
voi n N 
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In any of which cases, if they be conditions subsequent , that 
[ 15 7 J is, to be perfoimed after the estate is iested, the estate shall 
become absolute m the tenant As, if a feoffment be made 
to a man in fee-simple, on condition Unit unless he goes to 
Rome in twenty-four hours , oi unless he marries with Jane 
S by such a day, (within which time the woman dies, oi 
the feoffor maines her himself,) or unless he kills another, 
oi in case he alienes in fee , that then and in any of such 
cases the estate shall be vacated and deteimine heie the 
condition is void, and the estate made absolute in the feoffee 
For he hath by the grant the estate vested in him, which 
shall not be defeated afterwards by a condition either impos 
siblc, illegal, or repugnant* But if the condition be pi cre- 
dent, or to be performed befoie the estate vests, as a grant to 
a man that, if he kills another or goes to Rome in a day, he 
shall have an estate m fee , hei e, the void condition being 
precedent, the estate which depends thereon is also void, and 
the grantee shall take nothing by the grant for he hath no 
estate until the condition be performed « 

There are some estates defeasible upon condition subse- 
quent, that require a moie peculiar notice Such are, 

III Estaies held in vadio, in gage, or pledge which, 
are of two kinds, vivum vadium, or living pledge and mm - 
tuum vadium , dead pledge, oi moitgagi 

Vivuw vadium, or living pledge, is when a man bonous 
a sum (suppose 200 1 ) of another , and grants him an estate, 
as of 20/ pet annum, to hold till the lents and profits shall 
lepay the sum so borrowed This is an estate conditioned to 
be void, as soon as such sum is raised. And in this case the 
land or pledge is said to be living it subsists, and survives 
the debt and immediately on the discharge of that, results 
back to the boi rower w But moituum vadium, a dead pledge, 
or moitgage (which is much more common than the other), 
is where a man borrows of another a specific sum ( e g 200/ ) 

[ 158 ] and grants him an estate in fee, on condition that if he, the 
mortgagor, shall repay the mortgagee the said sum of 2 00/. 


1 Co Litt 206 


" Ikd 


w IM 205 
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on a certain day mentioned in the deed, then the mortgagor 
may re-enter on the estate so gi anted in pledge, or, as is 
now the moie usual way, then the mortgagee shall reconvey 
the estate to the mortgagor , in this case, the land, which is 
so put in pledge, is by law, m case of non-payment at the 
time limited, toi ever dead and gone liom the moitgagoi , 
and the mortgagee’s estate in the lands is then no longer 
conditional, hut absolute But, so long as it continues 
conditional, that is, between the time of lending the money, 
and the tune allotted for payment, the moitgagee is called 
tenant m mortgage x But as it was tormeily a doubt y , 
whethei, by taking sucli estate m fee, it did not become 
liable to the wife’s dower, and otliei mcumhiances, of the 
mortgagee, (though that doubt lias been long ago ovei ruled 
by our courts of equity %) it therefoie became usual to giant 
only a long tenn of years by way of moitgage, with con- 
dition to be void on lepayment of the mortgage money (1) 
which couise has been since pretty generally continued, 
principally because on the death of the moitgagee such term 
becomes vested in his personal lepiesentatnes, who alone are 
entitled in equity to leeeive the money lent, of wlmtevei 
nature the moitgage may happen to be (5) 

* Lut § 332 - Ilardr 4GG 

> I/ntl §357 Cio Car 191 


(4) Anothei inode of obviating the same consequences, was by granting 

the estate to the mortgagee jointly with some other person, which, upon 
the principles stated at p 131 n ( 9 ), prevented the liability to dower and 
other incumbrances Cro Car 191 “ In moitgages for j ears, howevei, 

there is this defect, that upon lore closuie the mortgigee gets only a term 
To guard against which, it has been thought adviseable to make the mort- 
gagor covenant that, on non-payment of the money, he will not only con- 
firm the term, but convey the freehold and inheritance to the mortgagee, 
or as he shall appoint, discharged of all equity of redemption ” Butler’s 
n 96 Co Lut 205 a 

(5) Because m equity the mortgagee, even though in fee, is eonsideied 
as holding the lands only as a pledge or security foi the re-payment of Ii is 
money , and, to carry on the same punciple, equity regards such mortgagee’s 
interest as personal estate Butler’s note, 96 Co Litt 205 a On the 
other hand the mortgagor’s equity of redemption is considered an actual 
estate, with all the properties and incidents of a real estate, subject to de- 
vise, intail, tenancy by the curtesy, &c The mortgagor’s possession, how- 
ever, after non-pajment, is bj the permission only of the mortgagee, he 

N 2 may 
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As soon as the estate is created, the moi tgagee may im- 
mediately enter on the lands , but is liable to be dispossessed, 
upon performance of the condition by payment of the mort- 
gage-money at the day limited And therefoie the usual 
way is to agree that the mortgjgoi shall hold the land till the 
day assigned foi payment, when, m case of fuiluie, wheieby 
the estate becomes absolute, the mortgagee may entei upon it 
imd take possession, without any' possibility at law of being 
afterwaids evicted by the mortgigor, to whom the land is 
now foi ever dead Hut heie again the com Is of equity In- 
tel pose, and, though a inoitgage be thus forfeited, and the 
] estate absolutely vested in the moi tgagee at the common 
law, yet they will consider the red value of the tenements 
computed with the sum bonowed Anil, if the estate be of 
greater value than the sum lent tlieieon, they will allow the 
mortgagor at any leasonable time to lecnll 01 ledeem Ins 
estate, paying to the moitgigee his piinupal, intei est, and 
expenses foi otheiwne, in stiictness of law, an estate woith 
1000/ might be foi fcited foi nonpayment of 100/, or a less 
sum This leasonable advantage, allowed to mortgngois, is 
called the iqmhj of udcmplion , and this enables a moit- 
gngoi to call on the moi tgagee, who Ins possession of his 
estate, to dehvei it back and account foi the lents and profits 
lcceivcd, on payment of lus whole debt and mteiest, theieby 
tinning the moituum into a kind of vivum vadium (0) But, 
on the otliei hand, the moitgigee may eithei compel the sale 
of the estate, m oidei to get the whole of his money imme- 
diately , oi else call upon the moitgigoi to redeem Ins estate 


may turn him out, oi his ten int, on a base granted subsequently to the 
mortgage, and may compel a tenant holding under a pr or lease to pay 
hun the lents Eonblanquc on Equity, n 258 bee the cases, hiech v. 
Hall, Doug! 21 Afosb v Oa/liikoie, ib 279 

(6) There is no tunc positively limited in equity which shall liar the light 
of redemption, the gcnciat rule Is adopted irom analogy to the time limited 
for entry on estates by 21 J 1 c 16 , that is twfcnty yeais, but this rule is. 
subject not only to the same exceptions as are to be found in that statute 
in favour of infants, feme covcrtt, lunatics, &c , but to exceptions in all 
cfiscs, where, from the behaviour of the paities within 20 years, it is clear 
that the propeity was considered only as a pledge lor the debt , as it, for 
, example, the mortgagee has within tluU time received or demanded m- 
est l onhlanque on Equitt, u °64 267 



Ch 10. 


OF THINGS 


159 


presently, or m default theieof, to be for ever foi eclosed from 
redeeming the same, that is, to lose his equity of redemp- 
tion without possibility ol recall And also, in some cases ot 
fraudulent mortgages *, the fraudulent mortgagor forfeits all 
equity ot ledemption whatsoevei It is not, however, usual 
tor moitgagees to take possession of the mortgaged estate, 
unless wheie the security is precarious, 01 small, or wheie 
the moitgagoi neglects even the payment of interest when 
the mortgagee is fiequently obliged to bring an ejectment, 
and take the land into Ins own hands in the nature of a pledge, 
or the pignus ot the Roman law vvheieas, while it remains 
m the hands ot the mortgagor, it nioie resembles their htjpo- 
thcca, which was, where the possession of the thing pledged 
remained with the debtor b But by statute 7 Geo II c 20 
after payment or tende* by the mortgagor of principal, inte- 
rest, and costs, the moitgagee can maintain no ejectment, 
but may be compelled to re-assign his securities In Glan- 
vil’s time, when the universal method of conveyance was by 
livery ot seism oi corporal tradition ot the lands, no gage or 
pledge of lands was good unless possession was also delivered [ 160 ] 
to the creditoi , “ si non sequatur ipsius vadn traditio , curia 
“ domini regis Jnyusmodi privatas conventiones tueri non sold ” 
tot which the leason g'vcn is, to pi event subsequent and 
fraudulent pledges ot the same land , “ cum in tali casu possit 
“ eadtm i cs jilttnbm alns creditoi thus turn puns turn jiosterius 
“ invadian c ” And the frauds w Inch have arisen since the 
exchange ot these public and notouous conveyances for more 
pnvate and seciet bargains, have well evinced the wisdom of 
oui antient law. 

IV A rou in H species ot estates, defeasible on condition 
subsequent, aie those held by statute met chant, and statute 
staple , which are very nearly related to the vivum vadium 
before mentioned, or estate held till the profits thereof shall 
discharge a debt liquidated or ascertained For both the 
statute meichant and statute staple aie securities for money, 
the one entered into betoie the chief magistrate of some 

11 Stat 4 ft JW &M c 10 h adit lone nitila convmtwn 1 ’ tcuctur,. 

Pignoris appcllalioiic cam ]>i oprie propno hypothecat uppellatvmc coalmen 
rem contincn dtetmus, quee simul etiam dicimus Inst l 4 t 6 § 7 
traditur creditor i At earn, quae sine 1 (10 ( f 

N 3 
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trading town, pmsuant to the statute 13 Edw I de meicato- 
7 thus , and thence called a statute merchant, the other pui- 
suant to the statute 27 Edw III c 9 before the mayor of the 
staple, that is to say, the grand mait foi the pnncipal com- 
modities or manufactures of the kingdom, formerly held by 
act of parliament m ceitain tiading towns' 1 , fiom whence 
this security is called a statute staple. They are both, I say, 
securities for debts acknowledged to be due, and originally 
pei nutted only among tradeis, for the benefit of commerce, 
whereby not only the body of the dehtoi may be imprisoned, 
and his goods seised in satisfaction of the debt, but also his 
lands may be deliveicd to the cicditoi, till out of the rents 
and profits of them the debt maybe satisfied, and, during 
such time as the ci editor so holds the lands, lie is tenant by 
statute mei chant oi statute staple There is also a similar 
secunty, the recogni7ance m the nature of a statute staple, 
acknowledged befoie eithei of the chief justices, oi (out of 
term) befoie their substitutes, the mayoi of the staple at 
Westmmstei and the lecoider of London, whereby the be- 
nefit of this meicantile transaction is extended to all the king’s 
161 ] subjects in geneial, by vutucof the statute 23llcn VIII c 6 
amended by 8 Geo I c 25, which dnects such lecogm/nnces 
to be enrolled and ccitified into chancel y But these by the 
statute of fiauds, 29 Cur II c 3 aie only binding upon the 
lands in the hands ot bond Jute puichaseis, fiom the day of 
their eniolment, which is ouleied to be marked on the 
recoi d 

V Anotiifr smiilai conditional estate, cieated by opei- 
ation of law, for secunty and satisfaction of debts, is called 
an estate by i legit What an elegit is, and why so called, 
will be explained m the third part of these commentanes 
At present I need only mention, that it is the mme of a writ, 
founded on the statute e of Westm 2 , by which, aftei a 
plaintiff has obtained judgment for his debt at law, the sheriff 
gives him possession of one hall of the defendant’s lauds and 
tenements, to be occupied and enjoyed until his debt and 
damages aie fully paid , and during the time he so holds 
them, he is called tenant by ehgit It is easy to obseivc, 

1 See Book I c ^ 1 1 i Ed I c 1 8 
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that this is also a mere conditional estate, defeasible as soon 
as the debt is levied But it is lemarkable, that the feodal 
lestiaints of alienating lands, and charging them with the 
debts of the owner, were softened much earliei and much 
moie effectually for the benefit of tiade and comma ce, than 
for any other consideration Before the statute of quia emp- 
tores, f , it is geneially thought that the proprietor of lands was 
enabled to alienate no more than a moiety of them : the sta- 
tute therefore of Westro 2 peimits only so much of them to 
be affected by the process of law, as a man was capable of 
alienating by Ins own deed But by the statute de meica- 
tonbus, (passed in the same year 8 ) the whole of a man’s lands 
was liable to be pledged in a statute merchant, for a debt 
conti acted in trade, though only half of them was liable to 
be taken m execution foi any othei debt of the ownei 

I shai l conclude what I had to remark of these estates, 
by statute merchant, statute staple, and elegit, with the observ- [ 162 } 
ation of sir Edward Coke' 1 “ These tenants have unceitain 
“ interests in lands and tenements, and jet they have but, 

“ chattels and no freeholds ,” (which makes them an excep- 
tion to the general rule) “ because though they may hold an 
“ estate of inheiitance, or for life, ut libeiwn tencmcntum, until 
“ their debt be paid, yet it shall go to their executors for ut 
“ is similituduiary , and though to reco\ei their estates, they 
“ shall have the same lemtdy (by assise) at, a tenant of the fiee- 
“ hold shall have', yet it is but the similitude of a freehold, and 
“ nullum Willie cst idem ” (7) This indeed only proves them 
to be chattel inteiests, because they go to the executois, which 
is inconsistent with the natuie of a freehold , but it does not 
assign the reason why these estates, m eontiadistinction to 
othei unceitain interests, shall vest in the executors of the 

f 1 8 Edu I toribus are “ jrnisse porter bref de novelt. 

e 1 1 Edw I “ disseiHne , ansi stcum dc franktene - 

h 1 Inst 42, 43 “ merit ” 

1 The words of the statute de merca- 

(7) This passage is put together from two places in Co Litt , a good deal 
transposed and altered in parts , the words “ estate of inheritance or for 
life” do not occur in the original, and I conceive that the fact of the land 
going to the executor, and not to the heir, shews that the estate can in no 
case he one of inheritance 
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tenant and not the heir , which is probably owing to this , 
that, being a security and remedy pi ovided for pei sonal debts 
due to the deceased, to which debts the executor is entitled, 
the law has therefore thus directed their succession , as judg- 
ing it reasonable fiom a principle of natural equity, that the 
security and remedy should be vested in those to whom the 
debts, if recovered, would belong. For upon the same prin- 
ciple, if lands be devised to a man’s executor, until out of 
their profits the debts due from the testator be discharged, 
this interest m the lands shall be a chattel interest, and on the 
death of such executor shall go to his executors k because 
they, being liable to pay the 01 lgmal testator’s debts, so fai as 
his assets will extend, are in reason entitled to possess that 
fund out of which he has directed them to be paid 

* Co Litt 42 
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CHAPTER THE ELEVENTH. 


op ESTATES in POSSESSION, 
REMAINDER, and REVERSION 

JJITHERTO we have consideied estates solely with legal d 
to then duration, or the quantity of intaest which the 
owners have therein We aie now to consulei them in an- 
other view, with lcgard to the time of then enjoyment , when 
the actual pei nancy of the profits (that is, the taking, percep- 
tion, or receipt, of the rents and other advantages arising 
theiefioni) begins Estates, theiefore, with respect to this 
consideration, inay either be m possession, 01 m expectancy 
and of expectancies there are two sorts, one cieated by the 
act of the parties, called a i cmainda , the other by act of law, 
and called a uvci si on 

I Or estates in possession, (which are sometimes called 
estates executed, whereby a piesent interest passes to and 
resides m the tenant, not depending on any subsequent cir- 
cumstance or contingency, as in the case of estates executoiiy,) 
there is little or nothing peculuu to be obseived. All the 
estates we have hitherto spoken of are of this kind, for, m 
laying down geneial rules, we usually apply them to such 
estates as are then actually in the tenant’s possession. But 
the doctrine of estates in expectancy contains some of the 
nicest and most abstruse learning in the English law These 
will, $ierefoie, requne a minute discussion, and demand some 
degree of attention 

II An estate then in remainder may be defined to be, an |- 
estate limited to take effect and be enjoyed after another estate 
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is determined ( 1 ) As if a man seised in fee-simple granteth 
lands to A for twenty years, and, after the determination of 
the said term, then to B and his heirs for evei here A is 
tenant for years, remainder to B in fee In the first place an 
estate for years is created or carved out of the fee, and given 
to A, and the residue or remainder of it is given to B But 
both these interests are, in fact, only one estate , the present 
teim of years and the remainder afterwaids, when added 
together, being equal only to one estate in fee*. They aie, 
indeed, different parts, but they constitute only one whole 
they are carved out of one and the same inheiitance they 
are both created, and may both subsist, togethei , the one in 
possession, the other in expectancy So if land be gi anted to 
A for twenty yea is, and after the determination of the said 
term to B for life , and after the determination of B’s estate 
for life, it be limited to C and his heirs foi ever this makes 
A tenant for yeais, with remaindei to B foi life, remamdei 
over to C in fee Now lieie the estate of inheritance under- 
goes a division into three portions there is first A’s estate for 
years carved out of it, and aftet that B’s estate foi life, and 
then the whole that remains is limited to C and his heirs 
And heie also the fit st estate, and both the lemainders, fot 
life and in fee, aie one estate only, being nothing but paits 
or portions of one eutue inheiitance and if tlieie weie a 
bundled remaindei s, it would still be the same thing upon 
a punciple grounded m mathematical truth, tint all the parts 
are equal, and no moie than equal, to the whole And hence 
also it is easy to collect, that no remaindei can be limited 
after the grant of an estate in fee-simple b because a fee-simple 

a Co Iatt 1 IS h riowil 29 Vaugh 269 

(1) That is, determined according to the very nature and extent of its 
original limitation Sometimes, in wills and conveyances to uses, a succeed- 
ing estate is made to take effect in possession upon the happening of an 
event before the natural determination of the prior estate , as, for example, 
A, tenant for life, prouded that when C returns from Rome, the estate 
shall thenceforth immediately be to the use of B in fee In this case B’s 
estate is not strictly a remainder, because, if it were, it would be the re- 
sidue only of the fee after A’s estate for life, whereas on the leturn of C 
during A’s life, it will take effect in destruction of that estate Estates of 
this kind arc called conditional limitations See Fcarnr’s Con Rem 
pp 14 17 261 ed 7 
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is the highest and hugest estate that a subject is capable of 
enjoying, and he that is tenant in fee hath in him the whole 
of the estate a remainder therefore, which is only a portion, 
or 1 esiduary pat l, of the estate, cannot be reserved after the 
whole is disposed of A particular estate, with all the re- 
mainders expectant thereon, is only one fee-simple as 40/ is 
part of 100/ and 60/ is the remainder of it wherefore, after 
a fee-sunple once vested, there can no more be a remainder 
limited thereon, than, aftei the whole 100/. is appt opnated, 
tlieie can be any residue subsisting. 

Thus much being premised, we shall be the bettei enabled 
to comprehend the rules that are laid down by law to be 
observed in the creation of remaindeis, and the reasons upon 
which those mles aie founded 

1 And, fiist, tlieie must necessanly be some particular 
estate, piecedent to the estate in leniamder c . As, an estate 
for yeais to A, lemaindei to B for life, oi, an estate for life 
to A, remaindei to B in tail This precedent estate is called 
the patticulm estate, as being only a small part, oi parlicida, 
of the inheritance, the lesidue or remainder of which is 
gi anted ovei to another The necessity of creating this pre- 
ceding paiticulai estate, in oidci to make a good remaindei, 
ai lses fiom this plain leason, that lemaindei is a relative ex- 
pression, and implies that some pait of the thing is previously 
disposed of. foi wheie the whole is conveyed at once, there 
cannot possiblj exist a remainder , but the mteiest granted, 
whatever it be, will be an estate m possession 

An estate created to commence at a distant peiiod of time, 
without any intei vening estate, is therefoie piopeily no re- 
mainder , it is the whole of the gift, and not a residuary pai t 
And such future estates can only be made ot chattel interests, 
which were consuleied in the light of mere contracts by the 
antient law d , to be executed either now oi hereafter, as the 
contracting paities should agree, but an estate of fieehold 
must be created to commence immediately. For it is an 
antient rule of the common law, that an estate of fieehold 


161 ] 


c Co Lilt 49 Plovd 2, 
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cannot be created to commence m futmo, but it ought to take 
effect presently either in possession or remainder e because 
166 2 at common law no freehold in lands could pass without livery 
of seisin , which must operate either immediately, or not at 
all It would therefore be conti adictoiy, it an estate, which 
is not to commence till heieafter, could be granted by a con- 
veyance which imports an immediate possession Therefore, 
though a lease to A for seven years, to commence from next 
Michaelmas, is good, yet a conveyance to B of lands, to hold 
to him and Ins heirs foi ever fiom the end of three years next 
ensuing, is void So that when it is intended to giant an 
estate ot fieehold, whereof the enjoyment shall be deferied 
till a futuic tune, it is necessaiy to cieate a previous paiticulai 
estate, which may subsist till that period of time is completed, 
and tot the giantoi to deliver immediate possession of the 
land to the tenant of this paiticulai estate, which is constiued 
to be giving possession to him in lemaindei, since his estate 
and that of the paiticular tenant aie one and the same estate 
m law As, where one leases to A for three yeais, with 
remaindei to B in fee, and makes lively of seism to A, lieie 
by the lively the freehold is immediately created, and vested 
in B, during the continuance of A’s tenn ot jears The 
whole estate passes at once fiom the giantoi to the grantees, 
and the lemainder-man is sewed of his remainder at the same 
time that the teimor is possessed ot his teim The enjoyment 
of it must indeed be deferred till heieafter , but it is to all in- 
tents and purposes an estate commencing in p> acsenti, though 
to be occupied and enjoyed in futuio 

As no lemaindei can be cicated without such a piecedent 
particular estate, thereto! e the particulai estate !■> said to sup- 
poit the remainder But a lease at will is not held to be such 
a particular estate as will support a remainder over f . For 
an estate at will is of a nature so slender and precarious, that 
it is not looked upon as a portion of the inheritance , and a 
poition must first be taken out of it, m older to constitute a 
remainder Besides, if it be a freehold lemainder, livery of 
seisin must be given at the time ot it’s creation, and the 
entry of the grantor to do this determines the estate at will 


c 5 Rep 94 


f 8 Rep 75 
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m the very instant in which it is made 6 or if the lemainder 
be a chattel interest, though peihaps the deed of creation, 
might operate as a Jutuie contract, if the tenant for years be 
a party to it, yet it is voitMiy way of remainder for it is a 
separate independent conti act, distinct from the precedent 
estate at will, and eveiy lemaindei must be part of one and 
the same estate, out of winch the preceding particular estate 
is taken h . And hence it is genet ally tiue, that if the par- 
ticular estate is void m it’s citation, 01 by any means is 
defeated afterwards, the lemamdei supported thereby shall 
be defeated also 1 as wheie the pniticulai estate is an estate 
for the life of a poison not in esse y , 01 an estate foi life upon 
condition, on lit each of which condition the grnntoi enters 
and avoids the estate 1 , in eithei of these cases the lemainder 
o\ei is void 

2 A srcONU rule to be observed is this , that the remainder 
must commence oi pass out of the grantor at the time of the 
cieation of the patticular estate™ As, where there is an 
estate to A foi life, with lemamdei to B in fee here B’s re- 
mamdei in fee passes horn the giantm at the same time that 
seisin is delivered to A of lus life estate m possession And 
it is tins which induces the necessity at common law of hvery 
of seism being made oil the paiticulnr estate, whenevei a 
Jtcehold lemaindei is created For, if it be limited even on 
an estate foi yeais, it is necessaiy that the lessee for yeais 
should have livery of seisin, in oulei to convey the fieehold 
fiom and out of the giantoi, otheiwise the remainder is void". 
Not that the lively' is necessaiy to strengthen the estate foi 
years, but, as hvery of the land is requisite to convey the 
freehold, and yet cannot be given to lum in remainder without 
mfunging the possession of the lessee lor yeais, therefoie the 
law allows such lively, made to the tenant of the particular 
estate, to relate and enure to him in lemaindei, as both are 
but one estate in law° 


K Dyer, 18 
h Raym 151 
1 Co Litt 298 
k 2 Roll Abr 415 


1 1 Jon 58 

" Lilt § 751 P owd 25 
" litt § 6u 
° Co Litt 49 
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3. A third rule respecting remainders is this that the 
remainder must vest in the grantee during the continuance ot 
the particular estate, or eo instanti that it determines p As, 
if A be tenant for life, remainder to B in tail , hei e B’s re- 
mainder is vested in him, at the creation of the particulai 
estate to A for life or it A and B be tenants for their joint 
lives, remainder to the survivor in fee , here, though during 
their joint lives, the remainder is vested m neithei, jet on the 
death of either of them, the remainder vests instantly in the 
survivoi wherefore both these aie good lemaindeis But, 
if an estate be limited to A for life, remainder to the eldest 
son of B in tail, and A dies before B hath any son , lieie the 
remainder will be void, for it did not vest in any one during 
the continuance, nor at the determination, of the paiticulai 
estate and even supposing that B should afterwards have a 
son, he shall not take by this remainder , tor, as it did not 
vest at or before the end ot the particulai estate, it never can 
vest at all, but is gone forever 11 . And this depends upon the 
principle before laid down, that the precedent particulai 
estate, and the lemanuler, aie one estate in law, they must, 
therefoie, subsist and bo in isse at one and the same instant of 
time, either dunng the continuance ot the fust estate, 01 at 
the very instant when that detei mines, so that no otliei estate 
can possibly come between them. For theie can De no inter- 
vening estate between the particular estate, and the remainder 
supported thereby r . the thing supported must fall to the 
ground, if once it’s support be severed fiom it 

It is upon these lules, but pnncipally the last, that the 
doctrine ot contingent remainders depends For lemamders 
are either vested or contingent Vested lemaindeis (or remain- 
ders executed , whereby a piesent interest passes to the party, 
though to be enjoyed in JiUni o) are where the estate is 
invariably fixed, to remain to a determinate person, after the 
169 ] particular estate is spent. As if A be tenant for twenty years, 
remainder to B in fee , here B’s is a vested remainder, which 
nothing can defeat or set aside (2) 

P Plowd 25 1 Rep 66 T S Rep 21 

1 1 Rep 138 

(S) The person entitled to a vested remainder has an immediate fixed 
right of tiiture enjoyment, that is, an estate in pracscnti, though it is only 

to 
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Contingent or executory remainders (whereby no present 
interest passes) are where the estate in remaindei is limited 
to take effect, either to a dubious and uncertain pet son, or 
upon a dubious and uncertain event , so that the particulai 
estate may chance to be determined, and the remainder never 
take effect 5 (3) 

First, they may be limited to a dubious and uncertain 
pei son As if A be tenant for life, with lemainder to B’s 
eldest son (then unborn) m tail , this is a contingent remain- 
der, for it is uncertain whether B will have a son or no but 
the instant that a son is bom, the lemainder is no longei 
contingent, but vested Though, if A had died before the 
contingency happened, that is, before B’s son was born, the 
lemainder would have been absolutely gone ; for the paiticular 
estate was determined before the remainder could vest. Nay, 
by the stnct lule ot law, if A were tenant lor life, remainder 
to his own eldest son in tail, and A died without issue born, 
but leaving Ins wife ensemt , or big with child, and after his 
death a posthumous son was born, thu son could not take 
the ’and by vntue ot this lemaindei , for the paiticular estate 

5 3 Itep 20 

to take effect in possesion and pernancy ol the profits it a future period, 
and such an estate may be transferred, aliened, and charged much in the 
same manner as an estate in possession Cruise Dig tit Remainder c I s 9 

(3) Though undoubtedly it is a property oi all contingent remainders, 
that it is uncertain whether they will ever take effect , yet, it is not that 
uncertainty which constitutes a lemainder contingent, because eveiy vested 
remainder for life or in tail is, and must be, liable to the same uncertainty, 
as the remainder man may die, or die without issue before the detei- 
mination of the paiticular estate The true criterion seems to be, whether 
there is a present capacity of taking effect in possession, if the particular 
estate were to determine, if there be, the remainder is vested, and not 
otherwise Thus if there be a lease for life to A, and after the death of 
J D remainder to B in tail, while J D, lives, B’s remamdei is contingent, 
because if A were then to die, there would be no capacity of it’s taking 
effect in possession, but if J D were to die, living A, B’s remainder 
would immediately become vested , and yet if B were also to die without 
issue, living A, it would never actually take effect at all See Fearne, 
Con Rem p 216 7th edit 

The same rule applies to the estate so commonly created m settlements, 
of trustees to preserve contingent remainders, it is quite uncertain, and de- 
pends on a contingency, whether it will evei actually come into possession, 
yet it is a vested remainder See p 171 
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determined before there was any peison in esse , in whom the 
remainder could vest 1 But, to remedy this hardship, it is 
enacted by statute 10&11 W III c 16 that posthumous 
children shall be capable of taking in remainder, in the same 
manner as if they had been born in their father’s lifetime 
that is, the lemaindei is allowed to vest m them, while yet in 
their mothei’s womb u (4) 

This species of contingent remainders to a person not in 
being must however be limited to some one, that may by 
common possibility, oi potentia jnopuiqua , be in esse at or 
before the paiticulai estate determines w As if an estate be 
ITO ] made to A lor life, remaindei to the heirs of B, now, if A 
dies before B, the lemainder is at an end , for dunng B’s life 
he has no lien, nemo cst haeics invent is but it B dies first, 
the lemainder then immediately vests in his heir, who will be 
entitled to the land on the death of A This is a good con- 
tingent remaindei, for the possibility of B’s dying befoie A is 
potentia pyopinqua , and therefore allowed in law x But a 
remaindei to the light liens of B (if there be no such peison 
as B in esse, is void y Foi here theie must two contingencies 

' Salk 227 4 Mod 2b 1 ' Co Lilt 378 

“ Sic Vol I p 110 * Ilob 33 

w 2 Hip 51 


(4) The case of Reeve v Long, which is tli it referred to m the text, 
arose on a will, and m the aigumcnt lor the posthumous son, it was not 
contended tint he could take, if his estate was a contingent remainder, 
but that it was an executory devise, to which the rule did not apply, (see 
post, p 175) The statute was pissed on account of the dissatisfaction of 
the judges with the decision of the house of lords in his fivour, a decision 
grounded rather on the h irdship of the case than on legal pi inciples The 
statute merely speaks of marriage, or jfher settlements, and is silent as to 
wills, whether the lords thought that their decision had settled the law 
as to wills, and therefore that it wis unnecessary, or whethei the word was 
omitted trom delicacy, as the insertion of it would have implied that their 
previous judgment was wrong, it is undci stood, however, that wills are 
included m it, or governed by the same rule The words of the statute 
being that the posthumous child shall take “ in the same manner” as 
if born in the life-time of the paient, he is entitled to the intermediate 
profits from the death of the parent , whereas where the birth of a 
posthumous child devests an estate which has descended on an heir at 
law, and such child takes by descent, the intermediate heir retains the 
profits 
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happen first, that such a person as B shall be bom, and, 
secondly, that he shall also die during the continuance of the 
particular estate , which make it potentia remotissima , a most 
improbable possibility (5) A remainder to a man’s eldest 
son, who hath none (we have seen) is good, for by common 
possibility he may have one , but if it be limited in particular 
to his son John, or Richaid, it is bad, if he have no son of 
that name , for it is too remote a possibility that he should 
not only have a son, but a son of a pai ticulai name 1 A 
limitation of a remainder to a bastard before it is born, is not 
good 8 foi though the law allows the possibility ot having 
bastaids, it piesumes it to be a veiy remote and improbable 
contingency Thus may a lemaindei be contingent, on account 
of the uncertainty ot the peison who is to take it 

A remainder may also be contingent, where the person 
to whom it is limited is fixed and certain, but the event upon 
which it is to take effect is vague and uncertain As, where 
land is given to A foi life, and in case B suivnes him, then 
with remainder to B in fee here B is a certain peison, but 
the remaindei to him is a contingent lemainder, depending 
upon a dubious event, the uncertainty of his surviving A. 

During the joint lives ot A and B it is contingent , and if B 
dies first, it nevei can vest in his heirs, but is tor ever gone, 
but if A dies first, the remainder to B becomes vested. 

Coni ingen r remainders of eithei kind, if they amount to [ 171 ] 
a freehold, cannot be limited on an estate for yem s, oi any 

L 2 Rep 51 * Cro Ebi 509 


(5) It is not merely there being two contingencies to happen, or 
what Lord Coke calls a possibility on a possibility, m order to the vesting 
of the estate, which will make the possibility too remote, but there must 
be some legal improbability m the contingencies Mr Butler mentions a 
case, Routledge v Dorril, 2 Ve« jun 357 , where limitations of a money 
fund were held valid, and yet to entitle one of the objects to take »arUr it, 
1st The husband and wife must have had a child, 3d Thai' child must 
have had a child , 3d The last-mentioned child tnjist have been altve at 
the decease of the survivor of his grandfather and grandmother; 4th If a 
boy he must have attained twenty-one, if a girl that age, or married. 
FeWtejCon Rem 251 ,n c 7th Ed 

roc. n. 
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other particulm estate, less than a freehold Thus if land he 
granted to A foi ten years, with remainder in fee to the right 
heirs of B, this remainder is void b , but if granted to A for 
life, with a like lemainder, it is good For, unless the free- 
hold passes out of the grantor at the time when the remamdei 
is created, such freehold remamdei is void it cannot pass 
out of him, without vesting somewheie, and in the case of a 
contingent remamdei it must vest m the particulai tenant, 
else it can vest no wheie, unless, tliereloie, the estate of such 
particular tenant be of a freehold natuie, the freehold cannot 
vest in linn, and, consequently, the remamdei is void (6) 

Contingent remamdei s may be deft o ted, by destroying 01 
determining the particular estate upon which they depend, 
befoie the contingency happens whereby they become 
vested 0 (7) Therefoie when there is tenant foi life, with 
divers remamdei s in contingency, he may, not only by Ins 
death, but by alienation, siniendei, oi otliei methods, destiny 
and determine his own life-estate before any of those le- 
mauideisvest, the consequence of which is, that he ulteily 
defeats them all As, if theie be tenant for life, with re- 
mainder to Ins eldest son unboin in tail, and the tenant foi ldc, 
before any son is born, surrenders his life-estate, he by that 
means defeats the remainder in tail to his son foi Ins son 
not being m esse, when the particular estate detei mined, the 

h 1 ltep 130 c Ibid t,6 135 


(6) But although every contingent fiechold remainder must be sup- 
ported by a preceding freehold, it is not necessary that snch preceding 
estate continue in the actual tei sin of its rightful tenant, it is sufficient if 
there subsists a right of entry to such preceding estate, at the time the re- 
mainder should vest As if A be tenant for life, with a contingent re- 
mainder over, and be disseised, the light of entry, while it remains m 
hun, will support the contingent remainders, but if the disseisor should 
die, and the property should descend on his heir at law during the life of 
A, A would lose his right of entry, and have only a right of action, which 
would not be enough to support the contingent remainders , for in that 
case it is a question whether the particular estate, on which the remainders 
depend, subsists or not, another estate being protected by the law till that 
question is decided Fearne, Con Rem p 286 , 7th ed 

(7) Indeed any alteration in the preceding estate, which changes its 
quantity, * e its limited duration, will defeat the contingent lemainder 
Fearne, Con Rem p 737, 7th ed 
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remamdei could not then vest, and, as it could not vest then, 
by the rules befoie laid down, it never can vest at all In 
these cases, therefore, it is necessaiy to have trustees appointed 
to preset ve the contingent remainders, in whom there is 
vested an estate in lemamder for the life of the tenant for life, 
to commence when his estate detet mines If, therefore, his 
estate for life determines otheiwise than by Ins death, the 
estate of the trustees, foi the residue of his natural life, will 
then take effect, and become a particulai estate in possession, [ 172 ] 
sufficient to support the temainders depending in contingency. 

This method is said to have been invented by sir Oilando 
I3i idgman, sir Geoffrey Palmer, and other eminent counsel, 
who betook themselves to conveyancing during the time of 
the civil wars , m order thereby to secure in family settle- 
ments a provision foi the future clnldien of an intended 
marriage, who befoie weie usually left at the meicy of the 
particular tenant foi life' 1 and when, after the Restoration, 
those gentlemen came to fill the fiist offices of the law, they 
supported this invention within reasonable and proper bounds, 
and intioduced it into geneial use 

Thus the student will obseive how much nicety is lequired 
in cieatmg and seeming a remainder, and I trust he will, 
m some measure, see the general leasons upon which this 
nicety is founded It were endless to attempt to enter upon 
the paiticulai subtleties and lefinements, into which this 
doctrine, by the vanety of cases which have occurred in the 
course of many centuries, has been spun out and subdivided * 
neither are they consonant to the design of these elementary 
disquisitions I must not howevei omit, that in devises by 
last will and testament, (which, being often drawn up when 
the party is mops consiln, are always more favouied in con- 
stiuction than formal deeds, which are presumed to be made 
with great caution, fore-thought, and advice,) in these de- 
vises, I say, remainders may be created m some measure 
conti ary to the lules before laid down though our lawyers 
will not allow such dispositions to be strictly remainders, 
but call them by another name, that of executory devises, or 
devises hereafter to be executed. 


d See Moor, 486 2 Roll Abr 797 pi 12. 2 Sid 159. 2 Chan Rep 170 
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An executory devise of lands is such a disposition of them 
by will, that thereby no estate vests at the death of the devisor, 
but only on some future contingency. (8) It differs from a 
remainder m thiee very material points 1. That it needs not 
[ 173 ] any paiticular estate to support it 2 That by it a fee-simple, 
oi other less estate, may be limited aftei a fee-simple 3 That 
by this means a remainder may be limited of a chattel interest, 
aftei a particular estate for life created in the same. 

1. The first case happens when a man devises a future 
estate to anse upon a contingency , and, till that contingency 
happens, does not dispose of the fee-simple, but leaves it to 
descend to his heir at law As if one devises land to a feme- 
sole and her heirs, upon her day of mairiage here is, in effect, 
a contingent remainder, without any particular estate to sup- 
port it, a freehold commencing in Jutuio This limitation, 
though it would be void in a deed, yet is good in a will, by 
way of executory devise* For, since by a devise a freehold 
may pass without corporal tradition oi livery of seisin, (as it 
must do, if it passes at all,) therefore it may commence 
in futuro , because the principal reason why it cannot com- 
mence in Jutuio in other cases, is the necessity of actual 
seisin, which always opeiates in piacsenti And, since it 
may thus commence in futuro , there is no need of a parti- 
cular estate to support it, the only use of which is to make 
the lemainder, by it’s unity with the particular estate, a pre- 
sent interest And hence also it follows, that such an execu- 
tory devise, not being a present interest, cannot be haired by 
a recoveiy, suffered before it commences f 

2 By executoi y devise, a fee, oi other less estate, may be 
limited after a fee And this happens where a devisoi de- 
' 1 Sul 153 f Cro Jac 593 


(8) Mr Fearne observes upon the inaccuracy of a similar definition to 
this, that it is capable of comprehending more than the thing defined, for 
a contingent remainder created by will would exactly answer to it He 
defines an executory devise thus — “ Such a limitation of a future estate 
or interest in lands or chattels (though in the case of chattels personal it is 
more properly an executory bequest) as the law admits in the case of a will, 
though contrary to the rules of limitation in conveyances at common law ” 
Con Rem 386 7th Ed 
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vises his whole estate m fee, but limits a remaindei theieon 
to commence on a future contingency As if a man devises 
land to A and his heirs , but, if he dies before the age of 
twenty-one, then to B and his heirs, this lemaindei, though 
void in a deed, is good by way of executory devise R . But, 
in both these species of executory devises, the contingencies 
ought to be such as may happen within a reasonable time, as 
within one or more life or lives in being, or within a mode- 
rate term of years, for courts of justice will not indulge even C 
wills, so as to create a perpetuity, which the law abhors 9 * 11 , 
because by perpetuities, (or the settlement of an interest, 
which shall go in the succession prescribed, without any powei 
of alienation ',) estates are made incapable of answering those 
ends of social commerce, and providing for the sudden con- 
tingencies of private life, foi which pioperty was at first 
established The utmost length that has been hitherto al- 
lowed for the contingency ot an executory devise of either 
kind to happen in, is that of a life oi lives in being, and one- 
and-twenty yeais afterwards As when lands are devised to 
such unborn son of a feme-covert, as shall first attain the age 
of twenty-one, and his hens, the utmost length ot time that 
can happen before the estate can vest, is the life of the mo- 
thei and the subsequent infancy of her son and this hath 
been decreed to be a good executoiy devise k (9) 

3 By executory devise a term of years may be given to 
one man foi his life, and afterwards limited over in remaindei 
to another, which could not be done by deed , for by law 

* 2 Mod 289 Salk 229 

'' 12 Mod 287 I Vern 164 k Fort 232 


(9) This ia not a period irbitrardy fixed , but as an executory devise is 
only an indulgence shewn to testators, who have failed in the formal cre- 

ation of that estate, (a contingent remainder,) which thev lawfully might 
have created, the courts of law will not suffer it to exceed the limitations 
of a common-law conveyance Now in marriage settlements an estate 
may be limited to the first and other sons of the marriage m tail, which 
only renders it unalienable, in fact, for a life or lives in being, twenty-one 
years afterwards, and the fraction ot another year allowed for the period 
of gestation This, therefore, is the limit of time, within which an exe- 
cutory devise to be good must happen , and the fraction of a year for 
gestation is, in fact, hardly an addition, as the infant en ventre fa mere, is 
in law a life m being See Long v Blackall, 7 T R 100 

o 3 
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the first grant of it, to a man for life, was a total disposition 
of the whole term , a life-estate being esteemed of a higher 
and larger nature than any term of years 1 And, at first, 
the courts were tender, even in the case of a will, of re- 
straining the devisee for life from aliening the term , but only 
held, that m case he died without exerting that act of owner- 
ship, the remainder over should then take place m foi the 
restraint of the power of alienation, especially m veiy long 
teims, was introducing a species of peipetuity But, soon 
afterwards, it was held ", that the devisee for life hath no 
power of aliening the term, so as to bai the remaindei- 
man (10) yet, m order to prevent the dangei of peipetuities, 
it was settled °, that though such lemainders may be limited 
to as many persons successively as the devisoi thinks piopei, 
[175] yet they must all be m esse during the life of the first devisee, 
for then all the candles are lighted and are consuming to- 
gether, and the ultimate remainder is in reality only to that 
remainder-man who happens to suivive the lest and it was 
also settled, that such lemamder may not be limited to take 
effect, unless upon such contingency as must happen (if at all) 
during the life of the first devisee '' (11) 

1 8 Rip 95 ° 1 Sid 451 

m Bro tit chatteles, 23 Dyer, 74 r Skinn 341 3 P Wm< 258 

n Dyer, 358 8 Rep 96 


(10) The same rule prevails in equity as to executory bequests of personal 
chattels, and that equally, whether the form of the bequest gives the thing 
itself to the first legatee, or only the use of the thing h earne, Con Rem 
pp 401 401 406 , 7tll cd 

(11) Peter Thclusson, Esq , an eminent merchant, dewsed the bulk of an 
immense property to trustees, for the pui pose of accumulation during the 
lives of three sons, and of all their sons who should be living at the time 
of his death, or be bom in due time afterwauls, and during the life of the 
suivivor of them Upon the death of this last, the fund is directed to be 
divided into three shares, one to the eldest male lineal descendant of each 
of his three sons, upon the failure of such a descendant, the share to go to 
the descendants of the other sons, and, upon failure of all such descendants, 
the whole to go to the sinking fund When he died, he had three sons 
living, who had four sons living, and two twin-sons were born soon after 
Upon calculation it appeared that at the death of the survivor of these 
nine, the fund would probably exceed nineteen millions , and upon the 
supposition of only one person to take, and a minority of ten years, that 
it would exceed thirty-two millions It is tvident that this extraordinary 

will 
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Thus much for such estates in expectancy, as aie created 
by the express woids of the parties themselves, the most in- 
ti icate title m the law There is yet another species, which 
is created by the act and operation of the law itself, and this 
is called a reversion 

III An estate m ? evasion is the lesidue of an estate left in 
the giantor, to commence in possession aftei the determination 
of some particular estate granted out by him n . Sn Edward 
Coke 1 desci ibes a revei sion to be the returning of land to the 
giantor or lus hens aftei the grant is over As, if there be 
a gift in tail, the revei sion of the fee is without any special 
reseivation, vested in the donoi by act of law and so also 
the revei sion, aftei an estate for life, years, or at will, con- 
tinues in the lessoi. For the fee-simple of all lands must 
abide somewheie, and if he, who was before possessed of 
the whole, carves out of it any smaller estate, and grants it 
away, whatevei is not so granted lcmains in him. A re- 
veision is never, therefoie, created by deed oi writing, but 
aiises fiom constiuction of law, a leniamder can never be 

‘i Co Lilt 22 ' 1 Inst 142 


will was stnctly within the limits laid down m the text, and it was ac- 
cordingly sustained both in the couit of chancery and in the house of lords 
See 4 Ves jun 227 , 1 1 Ves jun 112,1 New Rep 357 

This will, however, occasioned the passing of the 39 & 4oG III c 98 , 
by which are pi onibited any settlements ol pioperty, real or personal, for 
entire or partial accumulation for any longer term than the life of the 
settlei, the period of twanty-one years from his death, the minority of any 
person or poisons living, oi en vcntie sa mere at the time of his death, or 
the minority of my persons who would be beneficially entitled to the pro- 
fits under the settlement, if of full age Any direction to accumulate be 
yond this, except for the purpose of paying debts, laising portions for 
children, or in case of thepioducc of timber, is declared void, and the 
piofits are directed to be paid to such person as would have been enti- 
tled, if there were no such direction In moving the judgment of the lords 
in Thelusson’s case, Lord Eldon Ch said of this act, which had passed 
between the decisions of the original case and the appeal, “ That act was 
rather a matter of surprize upon me, and, perhaps, it is not one of the 
wisest legislative measures But it must be remembered, that it expressly 
alters what it takes to have been the former law, and confines the power 
of accumulation to twenty -one years , but if your lordships were to exer- 
cise the power of accumulation in all the cases allowed by the act, the 
accumulation would be enormous ” 1 N R 397. 

o 4* 
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limited, unless by either deed or devise. But both are 
equally transferable, when actually vested, being both estates 
til pracsenti, though taking effect in futuro. 

The doctrine ot reversions is plainly derived from the 
leodal constitution For when a feud was gianted to a man 
ioi life, or to him anil his issue male, rendering either rent 
or other sei vices , then, on his death 01 the failure of issue 
male, the feud was determined, and resulted back to the lord 
[ 176 ] or piopnetoi, to be again disposed ot at his pleasure And 
hence the usual incidents to leversions aie said to be Jealty 
and i ent When no rent is i eserved on the particular estate, 
fealty however results of course, as an incident quite insepar- 
able, and may be demanded as a badge of tenuie, or ac- 
knowledgment of supenority, being frequently the only 
evidence that the lands are holden at all Wheic lent is re- 
served, it is also incident, though not inseparably so, to the 
reversion' The rent may be granted away, reserving the 
l eversion . and the reversion may be granted away, reseivmg 
the lent , by special words but by a genet al grant of the re- 
vision, the rent will pass with it, as incident thereunto, 
though by the giant of the rent generally the reversion will 
not pass The incident passes by the grant of the pimcipal, 
but not c converso for the maxim of law is, “ accessonum non 
“ ducit, sed seqiutui, suitm pi incipalc'.” 

THEsr incidental rights of the reversionei and the re- 
spective modes of descent, in which letnamders very frequently 
differ fiom reversions, have occasioned the law to be careful 
in distinguishing the one from the other, however matcu- 
lately the parties themselves may describe them For if 
one, seised of a paternal estate in fee, makes a lease for life, 
with remainder to himself and his heirs, this is properly a 
mere reversion 11 , to which lent and fealty shall be incident, 
and which shall only descend to the heirs ot his father’s 
blood, and not to his hens general, as a remainder limited to 
him by a third person would have done w for it is the old 
estate, which was originally in him, and never yet was out of 


Co I at 1 1 1 
1 Ibid 1 51 , 1 5 -' 
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him And so likewise, d a man grants a lease foi lile to A, 
reserving rent, with reversion to B and his heirs, B hath a 
remainder descendible to his heirs general, and not a reversion 
to which the rent is incident ; but the grantor shall be en- 
titled to the rent, during the continuance of A’s estate x 

In order to assist such persons as have any estate in re- [177] 
maindei, reversion, 01 expectancy, alter the death of others, 
against fraudulent concealments ol their deaths, it is enacted 
by the statute 6 Ann. c 18 that all persons on whose lives 
any lands oi tenements aie holden, shall (upon application to 
the court of chancery, and order made thereupon) once in 
every year, if required, be pioduced to the court, or it’s com- 
missioners , oi, upon neglect oi refusal, they shall be taken 
to be actually dead, and the person entitled to such expectant 
estate may enter upon and hold the lands and tenements, till 
the party shall appear to be living 

BEroRE we conclude the doctrine of lemainders and re- 
versions, it may be proper to observe, that whenever a greater 
estate and a less coincide and meet in one and the same 
person, without any intei mediate estate y , the less is imme- 
diately annihilated , or, in the law phrase, is said to be 
mu gal, that is, sunk or drowned in the greater Thus, if 
there lie tenant foi years, and the reversion in fee-simple de- 
scends to or is purchased by him, the term of yeais is merged 
in the inheritance, and shall never exist any more But they 
must come to one and the same person m one and the same 
right, else, if the fieehold be m his own light, and he has a 
term in right of another (cm aider droit), there is no mergei 
Therefore, if tenant for years dies, and makes him who hath 
the reversion m fee his executor, whereby the term of years 
vests also in him, the teim shall not merge , for he hath the 
fee m his own right, and the term of years in the right of 
the testator, and subject to Ins debts and legacies So also, 
if he who hath the reversion in fee mariies the tenant foi 
years, there is no merger , for he hath the inheritance in his 
own right, the lease in the right of his wife z . An estate-tail 

1 Flow 418 Cro Jac 275. Co Lit! 
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is an exception to this rule for a man may have in his own 
right both an estate tail and a reveision mfee, and the estate- 
tail, though a less estate, shall not merge m the fee a . Foi 
estates-tail are protected and preserved horn merger by the 
[ 178 ] operation and construction, though not by the express words, 
of the statute de donts which operation and construction 
have probably arisen upon this consideration, that, in the 
common cases of meiger of estates for life 01 years by uniting 
with the inheritance, the particular tenant hath the sole inte- 
rest in them, and hath full power at any time to defeat, de- 
stroy, or surrendei them to him that hath the levoision, 
therefore, when such an estate unites with the reveision in 
fee, the law considers it in the light of a virtual surrendei of 
the infeiior estate But, m an estate-tail, the case is other- 
wise the tenant for a long time had no power at all ovei it, 
so as to bar 01 to destroy it, and now can only do it by certain 
special modes, by a fine, a recovery, and the like c , it would 
therefore have been stiangely improvident to have pei nutted 
the tenant in tad, by purchasing the reversion in fee, to meige 
his particular estate, and defeat the inheritance of his issue , 
and hence it has become a maxim, that a tenancy in tail, 
which cannot be sunendered, cannot also be merged in the 
fee. 


a 2 Ilcp Cl 8 Rep 74 
11 Cro Eliz 302 


c See page a 16 
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CHAPTFR THE TWELFTH. 


of ESTATES in SEVERALTY, JOINT- 
TENANCY, COPARCENARY, and 
COMMON. 


W E come now to tieat of estates, with respect to the 
numbet anti connexions of then owneis, the tenants 
who occupy and hold them And, consideied in this view, 
estates of any quantity or length of duration, and whether 
they be in actual possession or expectancy, may be held m 
torn cliflei ent ways , in severalty, in joint-tenancy, in copar- 
cenaiy, and in common. (1) 

I He that holds lands oi tenements in sevaalij/, oi is sole 
tenant thereof, is he that holds them in his own right only, 
without any other person being joined oi connected with him 
in point of interest, dining his estate therein This is the 
most common and usual way of holding an estate , and, tlieie- 
fore, we may make the same observations here that we did 
upon estates in possession, as Conti adistinguished from those 
in expectancy, in the pi eceding chaptei thattheie is little or 
nothing pecuhai to be remarked concerning it, since all 
estates aie supposed to be of this sort, unless where they aie 
expressly declared to be otherwise , and that in laying down 
general rules and doctrines, we usually apply them to such 
estates as are held in severalty I shall therefore pioceed to 
consider the other three species of estates, m which there are 
always a pluiahty of tenants. 


( 1 ) _This is not true as to copaiccnary, see post, p 188 
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II An estate va joint-tenancy is where lands or tenements 
are granted to two or more persons, to hold m fee-simple, 
fee-tail, for life, for years, or at will In consequence of 
[180] suc h grants an estate is called an estate m joint-tenancy a , and 
sometimes an estate in jointure , which word as well as the 
other signifies an union or conjunction of interest, though in 
common speech the term jointure is now usually confined to 
that joint estate, which by virtue of the statute 27 Hen VIII 
c 10 is ftequently vested m the husband and wife before 
marriage, as a full satisfaction and bai of the w r oman’s dower b . 

In unfolding this title, and the two remaining ones, in the 
present chapter, we will first inquire how these estates may 
lie created , next, then jnoperties and respective incidents , 
and lastly, how they may be sevei ed or desti oyed 

1 . The c> cation of an estate in joint-tenancy depends on 
the wording of the deed or devise, by which the tenants 
claim title, foi this estate can only anse by purchase oi 
grant, that is, by the act of the parties, and never by the 
mere act of law Now, if an estate be given to a plurality 
of persons, without adding any restrictive, exclusive, or ex- 
planatory woids, as if an estate be granted to A and II and 
their heirs, this makes them immediately joint-tenants m fee 
of the lands For the law interprets the grant so as to make 
all parts of it take effect, which can only be done by ci eating 
an equal estate in them both As therefore the grantor has 
thus united then names, the law gives them a thoiough 
union in all other respects. (2) Foi, 

2. The piopcities of a joint estate aie derived tiom it’s 
unity, which is fourfold, the unity of intei est, the unity of 
title, the unity of time, and the unity of possession , or, m 

* Litt 277 h See page 137 

(2) A grant to two or more without restrictive, exclusive, or explanatory 
words, will not create a joint estate, if either the grantees are unable to 
take, or the thing granted is not of a nature to be holden, according to the 
properties after mentioned in the text Thus, a grant to two corporations 
will make them tenants in common, or a grant of a corody to two men is 
a grant of one to each See Litt s 296 Co Litt 1 90 a 
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other words, joint-tenants have one and the same interest, 
acci umg by one and the same conveyance, commencing at 
one and the same time, and held by one and the same un- 
divided possession. 

First, they must have one and the same interest One 
joint-tenant cannot be entitled to one period of duration or 
quantity of interest in lands, and the other to a different, 
one cannot* be tenant for life, and the other for years , one [181] 
cannot be tenant in fee, and the other in tail c But if land 
be limited to A and B for their lives, this makes them joint- 
tenants of the freehold, if to A and B and their heirs, it makes 
them joint-tenants of the inheritance d It land be granted to A 
and B foi their lives, and to the heirs of A , here A and B 
are joint-tenants of the freehold during their respective lives, 
and A has the remainder of the tee in severalty or if land be 
given to A and B, and the heirs of the body of A , here both 
have a joint estate for life, and A hath a several remainder in 
tail e . Secondly, joint tenants must also have an unity of 
title their estate must be created by one and the same act, 
whether legal or illegal , as by one and the same grant, oi 
by one and the same disseisin f Joint-tenancy cannot anse 
by descent or act of law , but merely by purchase, or acqui- 
sition by the act of the party and, unless that act be one and 
the same, the two tenants would have different titles , and if 
they had different titles, one might prove good and the other 
bad, which would absolutely destroy the jomtuie. Thirdly, 
there must also be an unity of time their estates must be 
vested at one and the same period, as well as by one and 
the same title As in case of a present estate made to A 
and B , or a i emamder in fee to A and B after a particulai 
estate , in either case A and B are joint-tenants of this 
present estate, or this vested remainder But if, after a 
lease for life, the remainder be limited to the heirs of A and 
B , and during the continuance of the particular estate A 
dies, which vests the remainder of one moiety in his heir , 
and then B dies, whereby the other moiety becomes vested 
in the heir of B now A’s heir and B’s heir are not joint- 
tenants of this remainder, but tenants m common , for one 


c Co Litt 188 
a Litt §277 


5 Litt. § 285 
* Ihd §978 
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moiety vested at one time, and the other moiety vested at 
another f Yet where a feoffment was made to the use of a 
man, and such wife as he should afterwards many, for term 
of their lives, and he afterwaids married , in this case it seems 
to have been held that the husband nnd wife had a joint- 
[ 182 3 estate, though vested at different times g because the use ol 
the wife’s estate was m abeyance and dormant till the intei - 
marriage, and, being then awakened, had relation back, and 
took effect from the original time of ci cation. (8) Lastly, in 
joint-tenancy there must be an unity of possession Joint- 
tenants are said to be seised pa my et pier tout, by the half oi 
moiety , and by all, that is, they each of them have the 
entire possession, as well of eveiy pat cel as of the whole h 
They have not, one of them a seisin of one half or moiety, 
and the othei of the other moiety , neither can one be exclu- 
sively seised of one acre, and his companion of anothei , but 
each has ail undivided moiety of the whole, and not the whole 
of an undivided moiety 1 And, therefoi e, if an estate in fee 
be given to a man and his wile, they me neither piopeily 
joint-tenants nor tenants in common for husband and wife 
being consideied as one person in law, they cannot take the 
estate by moieties, but both are seised of the entirety, pei 
tout, ct non pa my , the consequence of which is, that neithei 
the husband nor the wife can dispose of any part without the 
assent of the other, but the whole must leniaui to the sur- 
vivoi k (40 

f Co Lilt. IBS scilicet, lotum m commuiu, cl mini Sipa- 

8 Dyer, 140 1 Rep 101 ratlin per sc Bract 15 h 5 c 20 

1> Litt §288 5 Rep 10 8 Litt §665 Co Litt 187 Bro 

1 Quihbet tolum tenet cl nM tenet, Abr t cm in ula, 8 2 Vern 120 

2 Lev 39 


(3) Mr Hargrave, in a note on this case, which is also cited in Co Litt 
183 , assigns the reason for the difference, that in the case of the use, the 
estate is vested and settled in the feoffees, till the future use comes in 
esse This reason is itself founded on a principle, which will make it in- 
telligible, and serve to reconcile cases apparently at variance with each 
other , that it is not so much a vesting at the same time, as a joint claim 
under the same conveyance, which will make a joint estate See Earl of 
Sussex v Temple, 1 Ld Ray, 311 Hattcrleyv Jackson, 2Str 1172 Fearne, 
Con Rem p 313,7thed 

( 4 ) And for the same reason, “ if a joynt estate be made of land to a 

husband 
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Upon these principles, of a thorough and intimate union 
of intei est and possession, depend many other consequences 
and incidents to the joint-tenant’s estate If two joint-tenants 
let a verbal lease of their land, reserving rent to be paid to 
one of them, it shall enure to both, in respect of the joint- 
i eversion 1 If their lessee surrenders Ins lease to one of 
them, it shall also enure to both, because of the pnvity, 
or i elation of their estate m On the same reason, livery 
of seisin, made to one joint-tenant, shall enuie to both ot 
them" and the entiy, oi re-entiy, of one joint-tenant is as 
effectual m law as if it were the act of both ° In all actions 
also relating to then joint-estate, one joint-tenant cannot sue 
or be sued without joining the other p But if two or more 
joint-tenants be seised of ail advowson, and they present [ 188 ] 
different clerks, the bishop may refuse to admit eithei be- 
cause neitliei joint-tenant hath a several right of patronage, 
but each is seised of the whole , and, if they do not both 
agiee within si\ months, the right of presentation shall lapse 
But the oidmaiy may , if he pleases, admit a cleik piesented 
by either, foi the good of the church, that divine service may 
be l egularly pei formed , which is no more than he otherwise 
would be entitled to do, in case their disagieement continued, 
so as to incur a lapse and, if the clerk of one joint-tenant 
be so admitted, this shall keep up the title in both of them , 
in respect of the privity and union ot their estate 11 Upon 
the same ground it is held, that one joint-tenant cannot have 
an action against another for tiespass, in respect of Ins land’, 
for each has an equal light to enter on any part of it But 
one joint-tenant is not capable by himself to do any act, 
winch may tend to defeat oi injuie the estate of the otliei , 
as to let leases, or to grant copyholds * and, if any waste be 
done, which tends to the destiuction of the inheritance, one 
joint-tenant may have an action of waste against the other, by 


1 Co Litt 214 
m Ibul 192 
n Ibul 49 
° Ibul 319 364 


p Co Litt 195 
1 Ibid 186 
r 3 Leon 262 
’ 1 Leon 234 


husband and wife, and to a third person, in this case the husband and wife 
have m law in their right but the moity, and the third person shall have as 
much as the husband and wife, viz the other moity ” Litt s 29 1. 
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oommon law no action of account Jay for one joint-tenant 
against another, unless he had constituted him his bailiff 01 


receiver u , yet now by the statute 4- Ann. c 1 6. joint-tenants 
may have actions of account against each othei, foi receiving 
more than their due shaie of the profits of the tenements held 
in joint-tenancy. 


From the same pnnciple also arises the remaining gi and 
incident ot joint-estates , viz the doctrine of survivorship . by 
which when two oi more persons are seised of a joint-estate, 
of inheritance, foi their own lives, or put autet vie, oi are 
jointly possessed of any chattel-interest, the entire tenancy 
upon the decease of any of them remains to the survivors, 
and at length to the last survivor, and he shall be entitled 
to the whole estate, whatever it be, whether an inheritance or 
[184] a common freehold only, or even a less estate w This is the 
natural and regular consequence of the union and entirety of 
their interest The interest of two joint-tenants is not only 
equal or similar, but also is one and the same One has not 
originally a distinct moiety from the other , but, if by any 
subsequent act (as by alienation or forfeituie of either) the 
interest becomes separate and distinct, the joint-tenancy in- 
stantly ceases. But, while it continues, each of two joint- 
tenants has a concurrent intei est in the whole, and, therefore, 
on the death of his companion, the sole interest in the whole 
remains to the survivor For the interest which the survivor 
originally had is clearly not devested by the death of lus 
companion , and no other person can now claim to have a 
joint estate with him, foi no one can now have an interest m 
the whole, accruing by the same title, and taking effect at the 
same time with his own , neither can any one claim a separate 
interest m any part of the tenements , for that would be to 
deprive the survivor of the light which he has m all, and 
every part. As, therefore, the suivivor’s original interest m 
the whole still remains , and as no one can now be admitted, 
either jointly or severally, to any share with him theiein , it 
follows, that his own interest must now be entire and several, 


' 2 Inst. 403 
“ Co Lit! 200 


Litt § 280,281 
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and that he shall alone be entitled to the whole estate (what- 
ever it be) that was created by the original grant. 

This right of survivorship is called by our antient authors* 
the jus accrescendt , because the right upon the death of pne 
joint-tenant accumulates and inci eases to the survivois of, 
as they themselves expiess it, “ pars ilia communis accresot 
“ superstitibus , de peisona mpcisonam, usque ad ultirnam su- 
“ pei stitetn” And this jus accrescendi ought to he mutual, 
which I apprehend to be one reason why neither the king y 
noi any corporation % can be a joint-tenant with a private 
pei son. Foi here is no mutuality the private person has 
not even the remotest chance of being seised of the entirety, 
by benefit of survivorship , for the king and the corporation 
can never die. (5) 

3 We are, lastly, to inquire how an estate m joint-tenancy [ 185 ] 
may be scvcied and destroyed And this may be done by 
destioying any of its constituent unities 1 . That of time , 
winch lespects only the onginal commencement of the jomt- 
estate, cannot indeed (being now past) be affected by any 
subsequent tiansactions But, 2. The joint-tenants’ estate 
may be destioyed, without any alienation, by merely disunit- 
ing their possession Foi joint-tenants being seised pei my ct 

' Braclon 14 Ir 3 c9 §9 Flcta, v Co Lilt 1 90 Finch L 81 
l 3 c 4 x "Lev 12 


(5) This is not the reason assigned by the authors cited in the margin 
of the text , and the disability to hold jointly not only exists between a 
corporation and an individual, but also between two corporations, which 
are perfectly on equal footing as to the possibility of survivorship Co Litt 
190 a Indeed, mutuality of survivorship is stated in terms by Lord 
Coke, not to be an inseparable incident to joint tenancy , and he puts a 
case of a lease to A & B for the life of A here, if B dies fust, A has all by 
survivorship, but if A dies first, B has nothing , yet they are joint tenants 
Co Litt 181 b With respect to partners in trade, survivorship does not 
hold, “an exception is to be made of two joynt merchants, for the wares, 
merchandizes, debts or duties, that they have as joint merchants or part- 
ners, shall not suivivo, but shall goe to the executors of him that de- 
ceased!, and this is per legem met calorutm, which is part of the lawes of 
this realm, for the advancement and continuance of commerce mid trade ” 
Co Lilt 182 

VOL II 1> 
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per tout, every thing that tends to narrow that interest, so 
that they shall not be seised throughout the whole, and 
throughout every pait, is a severance or destruction of the 
jointure And therefore, if two joint-tenants agree to pait 
their lands, and hold them in severalty, they are no longer 
joint-tenants for they have now no joint-interest in the 
whole, but only a several interest lespectively in the several 
parts And for that reason also, the right of survivorship is 
by such separation destioyed a By common law all the joint- 
tenants might agiee to make paitition of the lands, but one 
of them could not compel the othei so to dob for this 
being an estate originally cieated by the act and agreement 
of the paities, the law would not peinnt any one or more ol 
them to destroy the united possession without a similai uni- 
versal consent But now by the statutes 31 Hen VIII c.l 
and 32 Hen VIII c 32 joint-tenants, either ol inheritances 
or other less estates, are compellable by writ of partition to 
divide their lands c (6) 3 The jointure may be destioyed by 

* Co JLitt 188 193 6 26 § 4 ) And again, si nan omnet 

b Lilt § 290 gui rem, communcm habcnt, sed certi ex 

c Thus, by the civil law, nemo invUus his, dimdere desulcrant , hoc judicium 
compellilur ad communionem, ( Ff 1 2 inter cos aca/n potest (J-y 10 3 8) 


(6) In proceedings under these statutes, theie are two judgments, 1st 
That a partition be made between the parties nforesaid ol the tenements 
aforesaid with the appurtenances. Upon which a judicial writ issues to 
the sheriff, which, reciting the first writ of partition, and first judgment, 
commands linn to go to the spot with a jury, and m the presence of the 
parties (if they choose to appear on due summons), to make equal and 
fiur partition , and then to return the writ, and what he shall have done 
under it Upon the return, the court gives the second judgment, that 
the partition made be kept linn and stable for ever Booth, p 245 
Litt 9 248. 

There weie great delays and difficulties in these proceedings, which occa- 
sioned the statute of 8 & 9W s c 31 made peipetual by 3 At 4 Ann c 18 
This btatute introduced many salutary regulations but resort is now sel- 
dom had to courts ot law to effect a partition, for the courts of equity 
having entertained jurisdiction of such suits, and being enabled to 
effectuate the object more completely, parties in general prefer a bill of 
partition This is one of the many instances in which courts of equity 
have assumed to themselves jurisdiction, though there was a remedy at 
law, partly, perhaps, because their remedy was more complete, partly be- 
cause a multiplicity of suits among several parties was prevented, and partly 
10* perhaps. 
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destroying the unity of title As if one joint-tenant alienes 
and conveys his estate to a third peison heie the joint- 
tenancy is severed, and turned into tenancy in common d , foi 
the grantee and the lemammg joint-tenant hold by diffeient 
titles, (one derived from the original, the othei trom the 
subsequent, giantor,) though, till partition made, tfie unity 
of possession continues But a devise of one’s shaie by will 
is no seveiance of the jointuie for no testament takes effect [ 186 ] 
till after the death ol the testator, and by such death the 
light of the survivor (which accrued at the original cieation 
of the estate, and has theiefoie a puonty to the other 6 ) is 
all eady Vested f 4 It may also be destioyed by destioying 
the unity of intenst And theiefoie, il theie be two joint- 
tenants for life, and the inheritance is puichased by oi de- 
scends upon eitlici, it is a severance ol the jointure s , though, 
if an estate is onginally limited to two foi life, and aftci to 
the heirs ot one of them, the freehold shall lemain in jointuie, 
without meiging in the inheritance, because, being cieatedby 
one and the same conveyance, they aie not separate estates, 

(which is requisite in order to a merger,) but branches of 
one entire estate h In like manner, if a joint-tenant in fee 
makes a lease for life of Ins shaie, this defeats the jointure* 
foi it destroys the unity both of title and of interest And, 
whenevei or by whatevei means the jointure ceases or is 
severed, the right of survivorship, oi jus aca esccndi, the same 
instant ceases with it 11 Yet, if one of tluee joint-tenants alienes 

d Litt §292 h 2 Rep 60 to Litt 182 

e Jus accrescendi jiraeferlur ultimae ' Litt § 802, 30S 
voluntati Co Litt 185, k Nihil dt. rc aca escil el, qui mhxl ui 

f Litt §287 re, quundo jus accrescaet, habet Co 

* Cro Fliz 470 Litt 188 


perhaps, on less intelligible grounds The lemedy Is more complete m 
this respect, that the court having ascertained all the rights, and divided 
the property by commissioners of its own, will decree the specific perform 
ance of the partition, and compel the parties to execute proper convey- 
ances to each other of the shares allotted to them But on this account 
the court will not be satisfied with the plaintiff’s showing a mere seisin, 
or possession, as is the case with a court of law, but will call upon him to 
show a complete title, and if he fail in satisfying the court on that point, 
will leave him to seek his lemedy at law Mitf PI p 96 3 d ed Cruise’s 
Dig tit Joint-Tenancy, c 2 j 42 44 

v 2 
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his shaie, the two leniaming tenants still hold their paits by 
joint-tenancy and survivorship 1 and if one of three joint- 
tenants release his shaie to one of Ins companions, though 
the joint-tenancy is destroyed with legal d to that part, yet 
the two Remaining parts are still held in jointure In , for they 
still preserve then original constituent unities But wlien, by 
any act or event, different interests are created in the several 
parts of the estate, or they are held by different titles, or if 
merely the possession is separated , so that the tenants have 
no longer these four indispensable properties, ,i sameness of 
interest, and undivided possession, a title vesting at one and 
the same time, and by one and the same act or grant , the 
jointure is instantly dissolved 

[ 187 ] In general it is advantageous foi the joint-tenants to dis- 
solve the jointuie, since thereby the right of survivorship is 
taken away, and each may transmit bis own part to his own 
liens Sometimes howevei it is disadvantageous to dissolve 
lhe joint estate as if theie be joint-tenants foi life, and they 
make partition, this dissolves the jointure, and, though be- 
fore they each of them had an estate m the whole for then 
own lives and the life of their Companion, now they have 
an estate in a moiety only for their own lives merely , and, 
on the death of either, the reversioner shall entei on Ins 
moiety 11 And therefore if there be two joint-tenants foi 
life, and one grants away his part foi the life of his com- 
panion, it is a forfcituie o foi, in the fust place, by the 
severance of the jointure he has given lnmself in Ins own 
moiety only an estate lor his own life, and then he giants 
the same land for the life of anotliei , which grant, by i 
tenant for his own life merely, is a forfeiture of Ins estate ■’ 
for it is ci eating an estate which may by possibility last longei 
than that which he is legally entitled to. 

Ill An estate held in coparcenary is where lands of in- 
heritance descend from the ancestor to two or more pei sons 
It arises either by common law or paiticular custom By 


1 Litt §294 
Ihd § 304 

* 1 Jones, 55 


o 4 I eon 200 

r Co Litt.252 
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common law as where a person seised in fee-simple or m 
fee-tail dies, and his next heirs are two or more females, his 
daughters, sisters, aunts, cousins, or their representatives in 
this case they shall all inherit, as will be more fully shewn, 
when we treat of descents hereafter , and these co-heirs are 
then called coparceners , or, for brevity, parceners only q . 
Parceners by particular custom are where lands descend, as 
in gavelkind, to all the males in equal degree, as sons, 
brothers, uncles, &c r And, in either of these cases, all the 
parceners put together make but one heir, and have but one 
estate among them* (7) 

The pi ope, ties of parceners are in some respects like those 
of joint-tenants , they having the same unities ol mteicst, title , 
and possession They may sue and be sued jointly for mattei s 
relating to their own lands * , and the entry ol one of them 
shall in some cases enure as the entry of them all They 
cannot have an action of trespass against each othei but 
herein they differ from joint-tenants, that they are also ex- 
cluded fiom maintaining an action of waste", for coparceneis 
could at all times put a stop to any waste by writ of partition, 
but till the statute of Henry the eighth joint-tenants had no 
such power Parceners also differ materially from joinl- 
tenants in four other points 1. They always claim by 
descent, whereas joint-tenants always claim by piuchasc 
I herefore, if two sisleis purchase lands, to hold to them 

l IaU § 241,242 ■ Co Lut 164. 

r Ibid § 265 « Ibid 188 245 

Co Litt 163 * «j I ns t 403 


(7) The passage in Coke upon Littleton referred to, does not quite warrant 
this conclusion as to parceners by custom , and indeed the words in Lit- 
tleton, upon which it is a commentary, apply only to parceners at common 
law At p 176 a Lord Coke cites a passage fiom Bracton L 5 tr v 
c 25 s 2 which makes the same difference between paiceners by common 
law, where the inheritance is one and undivided, and those by tile custom 
where the inheritance is divided, he calls the latter pa, t, apes , at, one 
ipnus ret qua: pa, trfnlis cst, cl non rahone persona, um , qua non sunt quasi 
unus hares, ct unum corpus, sed divers, ha redes, ubi tenemcntuvi partMc 
at mler plures cuharedes ptlcnUs, qui descendunt de eodeni ihpite et sem- 
pei solet dividi ab antiquo 
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and their heirs, they are not parceners, but joint-tenants * , 
and hence it likewise follows, that no lands can be held m 
coparcenary, but estates of inheritance, which are of a 
descendible nature, whereas not only estates in fee and m 
tail, but foi hie ot yens, may be held in joint-tenancy. 
2 Tlieie is no unity of time necessary to an estate in copar- 
cenary For it a man had two daughters, to whom Ins estate 
descends in copaicenary, and one dies befoie the other, the 
sin vicing daughter and the heir of the otliei, or when both 
are dead, then two heirs, aie still paiceneis J , the estates 
vesting m each ot them at different times, though it be the 
same quantity of inteiest, and held by the same title 3 Par- 
ceners, though they have an unity, have not an entirety of 
interest They aie properly entitled each to the whole of a 
distinct moiety z , and ot course there is no pis nccrescendi, or 
survivoislnp, between them foi each pait descends severally 
to then lespectivc heirs, though the unity ot possession con- 
tinues And as long as the lands continue in a course of 
descent, and united in possession, so long aie the tenants 
theiein, wliethei male oi female, called parceneis But if the 
[ 189 ] possession be once severed by paitition, they aie no longer 
parceners, but tenants m scceialty, oi if one paicener aliencs 
hei sliaie, though no partition be made, then aie the lands no 
longer held in copmcinarj, but in common a 

Parceners aie so called, saith Littleton’’, because they 
may be constrained to make partition And he mentions 
many methods of making it c , four of which are by consent, 
and one by compulsion The first is, wheie they agree to 
divide the lands into equal parts in severalty, and that each 
shall have such a determinate part The second is, when they 
agree to chuse some friend to make partition for them, and 
then the sisters shall chuse each of them hei pait according 
to seniority of age , oi otherwise, as shall be agreed The 
privilege of seniority is in this case personal , for if the eldest 
sister be dead, her issue shall not chuse first, but the next 
sister But, if an advowson descend m coparcenary, and the 


' Lilt § 254 
> Co Lilt 164 171 
- lbul 163, 164 
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sisters cannot agree in the presentation, the eldest and her 
issue, nay her husband, or her assigns, shall present alone, 
before the younger 4 . And the reason given is, that the 
former privilege, of priority in choice upon a division, arises 
from an act of liei own, the agreement to make partition, 
and therefore is merely personal the latter, of presenting to 
the living, arises from the act of the law, and is annexed 
not only to her person, but to her estate also A third method 
of partition is, where the eldest divides, and then she shall 
chuse last , for the rule of law is, cujus est dtvisio, alterius est 
electio Ihe fourth method is, wheie the sisters agree to cast 
lots foi their shares And these are the methods by consent. 
That by compulsion is, where one or more sue out a writ of 
partition against the others , whereupon the sheuff shall go 
to the lands, and make partition thereof by the vei diet of a 
jury theie impanneled, and assign to each of the parceners her 
pait in severalty” (8) But there are some things which are 
in their nature impartible The mansion-house, common of 
estovers, common of piscary uncertain, or any other common 
without stint, shall not be divided (9) , but the eldest sister, 
if she pleases, shall have them, and make the othei s a reason- 
able satisfaction m other parts of the inheritance or, if that 
cannot be, then they shall have the profits of the thing by 
turns, in the same manner as they take the advowson' 

There is yet another consideration attending the estate in 
coparcenary , that if one of the daughters has had an estate 
given with her in frankmarnage by her ancestor, (which we 
may remember was a species of estates-tail, freely given by a 

Co Litt 166 3 Rep 22 held either in joint-tenancy, parcenary, 

' By statute 8&9W III c 31 an or common, than was used at the com- 
easier method of carrying on the pro- raon law, is chalked out and provided, 
ceedings on a writ of partition, of lands ' Co Litt 164 165 


(8) See ante, 185 n (6 ) The application of parceners is t entertained 
by a court of equity on the same footing as that of joint-tenants 

(9) Because, says Lord Coke, “ that would be a charge to the tenant of 
the soile ,” if two persons were to have a common without stint instead of 
one, it would, in fact, be doubled, and not divided, for strictly it could not 
be divided without losing its nature 
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relation for advancement of his kinswoman in marriage 8 ,) in 
this case, if lands descend from the same ancestor to her and 
her sisters in fee-simple, she or her heirs shall have no share 
of them, unless they will agree to divide the lands so given in 
frankinarnage in equal proportion with the rest of the lands 
descending h . This mode of division was known in the law 
of the Lombaids', which directs the woman so preferred in 
marriage, and claiming her share of the mheutance, mittcic in 
confusion cum soronbus, quantum pater aut /rater ei dederit, 
quarido ambidavent ad maritum With us it is denominated 
bringing those lands into hotch-pot k which term I sliall 
explain m the very words of Littleton 1 “ it seemeth that this 

“ word hotch-pot, is in English a pudding , foi m a pudding 
“ is not commonly put one thing alone, but one thing with 
“ othei things together ” By this housewifely metaphor oui 
ancestors meant to mfoim us m , that the lands, both those 
given in frankmarriage and those descending in fee-simple, 
should be mixed and blended together, and then divided m 
equal portions among all the daughters But this was left to 
the choice of the donee in frankmarriage and if she did not 
chuse to put her lands into hotch-pot, she was presumed to 
[ 191 ] be sufficiently provided for, and the rest of the inheritance 
was divided among her other sisters. The law of hotch-pot 
took place then only, when the other lands descending from 
the ancestor were fee-simple, for if they descended in tail, 
the donee m frankmai riage was entitled to her shaie, without 
bringing hei lands so given into hotch-pot" And the reason 
is, because lands descending in fee-simple are distiibuted, by 
the policy of law, for the maintenance of all the daughteis , 
and if one has a sufficient piovision out of the same inherit- 
ance, equal to the rest, it is not reasonable that she should 
have more but lands, descending in tad, are not distributed 
by the operation of the law, but by the designation of the 
givei, per Jot mam dom it matteis not therefore how unequal 
this distubution may be. Also no lands, but such as aie 
§»ven in frankmarriage, shall be brought into hotch-pot , foi 
no others are looked upon in law as given foi the advante- 

« See page 115 k Britton, r 7J 

h BractOn, 12 c 3-1. Lift $ 2b 6 1 § 267 

to 27J "> Litt § 268 
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ment of the woman, or by way of marriage-portion 0 And, 
therefore, as gifts in frankmarriage are fallen into disuse, I 
should hardly have mentioned the law of hotch-pot, had not 
this method of division been revived and copied by the statute 
for distribution of personal estates, which we shall hereafter 
consider at large. 

The estate in coparcenary may be dissolved, either by 
partition, which disunites the possession, by alienation of 
one parcener, which disunites the title, and may disunite the 
interest, or by the whole at last descending to and vesting in 
one single person, which brings it to an estate in severalty. 

IV. Tenants in common are such as hold by several and 
distinct titles, but by unity of possession , because none 
knowetli his own severalty, and therefore they all occupy 
promiscuously p . This tenancy therefore happens where there 
is a unity of possession merely, but perhaps an entire disunion 
ot interest, of title, and of time For if there be two tenants 
in common of lands, one may hold his part in fee-simple, the 
othei m tail, or for life , so that there is no necessary unity of [192]; 
interest one may hold by descent, the other by purchase , 
or the one by purchase from A, the other by purchase from 
B , so that there is no unity of title , one’s estate may have 
been vested fifty years, the other’s but yesterday , so there is 
no unity of time. The only unity there is, is that of posses- 
sion , and for this Littleton gives the true reason, because no 
man can certainly tell which part is his own othei wise even 
this would be soon destroyed 

Tenancv in common may be created, either by the de- 
struction of the two other estates, in joint-tenancy and copar- 
cenary, or by special limitation in a deed By the destruction 
of the two other estates, I mean such destruction as does not 
sever the unity of possession, but only the unity of title oi 
interest As, if one of two joint-tenants m fee ahenes his 
estates for the life of the alienee, the alienee imd the other 
joint-tenant are tenants m common , for they have now several 
titles, the other joint-tenant by the original grant, the alienee 
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by the new alienation q ; and they also have several interests, 
the former joint-tenant m fee-simple, the alienee for his own 
life only So, if one joint-tenant gives his part to A in tail, 
and the other gives his to B in tail, the donees are tenants in 
common, as holding by different titles, and conveyances r . If 
one of two parceners alienes, the alienee and the remaining 
parcener are tenants in common D , because they hold by 
different titles, the parcener by descent, the alienee by pur- 
chase So likewise, if there be a grant to two men , or two 
i women , and the heirs of their bodies, here the grantees shall 
be joint-tenants of the life-estate, but they shall have several 
inheritances , because they cannot possibly have one heir of 
their two bodies, as might have been the case had the limi- 
tation been to a man and "woman , and the heirs of their bodies 
begotten 1 and in this, and the like cases, their issue shall be 
tenants in common , because they must claim by different 
titles, one as heir of A, and the other as hen of B , and those 
£193] two not titles by purchase, but descent In short, whenever 
an estate m joint-tenancy or coparcenary is dissolved, so that 
there be no partition made, but the unity of possession con- 
tinues, it is tinned into a tenancy in common 

A tfnancv m common may also be created by express 
limitation in a deed but here care must be taken not to in- 
sert words which imply a joint estate , and then if lands be 
given to two or more, and it be not joint-tenancy, it must be 
a tenancy in common But the law is apt m its construc- 
tions to favour joint-tenancy rather than tenancy m com- 
mon u , because the divisible services issuing from land (as 
rent, fyc ) aie not divided, nor the entire services (as fealty) 
multiplied, by joint-tenancy, as they must necessarily be upon 
a tenancy in common Land given to two, to be holden 
the one moiety to one, and the other moiety to the other, 
is an estate in common w , and if one grants to another 
half his land, the grantor and grantee are also tenants in 
common x because, as has been before y observed, joint- 
tenants do not take by distinct halves or moieties , and by 

1 LiU § 29; “ Salk 392 
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such grants the division and / severalty of the estate is so 
plainly expressed, that it is impossible they should take a 
joint-inteiest in the whole of the tenements But a devise 
to two persons to hold jointly and severally , is said to be a 
joint-tenancy z , because that is necessarily implied in the 
word “jointly,” the word “ severally” perhaps only im- 
plying the power of partition and an estate given to A 
and B, equally to be divided between them, though in deeds 
it hath been said to be a joint-tenancy 8 , (for it implies no 
more than the law lias annexed to that estate, viz divi- 
sibility 1 *,) yet in wills it is certainly a tenancy in common 0 , 
because the devisor may be piesumed to have meant? what 
is most beneficial to both the devisees, though his meaning 
is impel fectly expressed And this nicety in the wording 
of giants makes it the most usual as well as the safest way, 
when a tenancy in common is meant to be created, to add [ 194 ] 
express words of exclusion as well as description, and limit 
the estate to A and B, to hold as tenants in common , and not 
as joint-tenants 

As to the incidents attending a tenancy in common 
tenants in common (like joint-tenants) are compellable by 
the statutes of Hemy VIII and William III , before men- 
tioned 11 , to make partition of then lands, which they were 
not at common law They propeily take by distinct moie- 
ties, and have no entnety of intei est, and therefore tlieie is 
no suivivoislnp between tenants m common Then other 
incidents aie such as merely anse from the unity of possession, 
and ire theiefoie the same as appeitam to joint-tenants 
muely upon that account such as being liable to lecipiocal 
actions of waste, and of account, by the statutes of Westm 2 
c 22 and 4> Ann c 16 Foi by the common law no 
tenant m common was liable to account with his companion 
foi embez/lmg the profits of the estate 0 , though, if one 
actually turns the other out of possession, an action of eject- 
ment will he against him f But, as for other incidents 
of joint-tenants, which arise from the privity of title, oi the 

1 Poph 52 

* 1 Eq Cjls Abr 291. 
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union and entirety of interest, (such as joining or being 
joined in actions £, unless in the case where some entire or 
indivisible thing is to be recovered h ,) these are not applicable 
to tenants in ~ common, whose interests are distinct, and 
whose titles are not joint but several. (10). 

EsTATts in common can only be dissolved two ways, 
1 By uniting all the titles and interests in one tenant, by 
purchase or otherwise , which brings the whole to one seve- 
ralty . 2 By making partition between the several tenants in 
common, which gives them all respective severalties Foi 
indeed tenancies in common differ m nothing from sole 
estates but merely m the blending and unity of possession 
And this finishes our inquiries with respect to the nature ot 
estates. 

8 JLitt §311 » Co Litt 197. 

(io) Whether tenants in common should sue jointly or severally, de- 
pends on the nature of the thing sued for, and the interest which they 
have in it, if it be for an indivisible thing, or for damages for an mjiiiy 
oi nuisance to their common property, or for breathes oi covenant on ,t 
lease made by them jointly, in these and all cases falling undti the same 
principle, they should join, but where they seek to recover the estate itself, 
or sue for damages on covenants for the title annexed to it, in biich cases 
they should sue severally Sec Com Dig Abatement. E to 
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CHAPTER THE THIRTEENTH. 

OF THE TITLE TO THINGS REAL, 

IN GENERAL. 


rpHE foregoing chapters having been principally employ- 
ed in defining the nature of things real, in describing 
the tenures by which they may be holden, and in distinguish- 
ing the several kinds of estate or interest that may be had 
therein , I now come to consider, lastly, the title to things 
real, with the manner of acquiring and losing it. 

A title is thus defined by sir Edward Coke a , titnlus est 
pista causa possidcndi id quod nostrum est . or, it is the means 
wheieby the owner of lands hath the just possession of his 
property 

There are several stages or degrees requisite to form a 
complete title to lands and tenements We will consider 
them m a progressive order 

I. The lowest and most impel feet degree of title consists 
in the mere naked possession , or actual occupation of the es- 
tate , without any apparent right, or any shadow or pretence 
of right, to hold and continue such possession This may 
happen, when one man invades the possession of anothei, 
and by force or surprise turns him out of the occupation of 
his lands, which is termed a disseisin, being a deprivation of 
that actual seisin, or corporal fieehold of the lands, which 
the tenant before enjoyed (1) Or it may happen, that after 

* 1 Inst 145 


(l)See Vol III p 170, 171 for a more full and accurate account ol 
disseisin 
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the death of the ancestoi and before the entiy of the heir, 01 
E 196 ] after the death of a paiticular tenant and befoie the entry ot 
him in retnamdei 01 leveision, a stranger may conti i\e to get 
possession of the vacant land, and hold out him that had a 
right to enter In all which cases, and m!my otheis that 
might be here suggested, the wiongdoei has only a mete 
naked possession, which the rightful ownei may put an end 
to, by a variety of legal remedies, as will more fully appeal 
in the third book of these commentanes But m the mean 
tune till some act be done by the rightful ownei to dc \ est 
this possession and assert his title, such actual possession is, 
prima facie , evidence ot a legal title m the possessor , and it 
may by length of time, and negligence ot linn who hath the 
right, by degrees lipen into apeifectand indefeasible title 
And, at all events, without such actual possession no title can 
be completely good 

II The next step to a good and peifect title is the nfit 
<f possession, which may leside m one man, while the actual 
possession is not m himself, but m another Foi it a man 
be disseised, 01 othei wise kept out of possession, by any of 
the means befoie mentioned, through the actual possession be 
lost, yet he has still lemaimng m him the us,ht of possession , 
and may exeit it whenever he thinks propel, by entering 
upon the disseisor, and turning lum out of that occupancy 
which he has so illegally gamed But this light ot possession 
is of two sorts an apparent right of possession, which may 
be defeated by proving abettei , and an actual right ot pos- 
session, which will stand the test against all opponents 
Thus, if the disseisor, 01 othei wrongdoei, dies possessed ot 
the land whereof he so became seised be his own unlawful 
act, and the same descends to his hen , now by the common 
law the hen hath obtained an appaunt light though the 
actual right of possession lesides in the person disseised, and 
it shall not be lawful for the peison disseised to devest this ap- 
parent right by mere entiy ot other act of his own, but only 
by an action at law 1 ’ foi, until the conti ary be proved by 
legal demonstiation, the law will rather presume the light to 
[ 197 } leside m the lieu, whose ancestoi died seised, than in ope who 
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has no such presumptive evidence to urge m his own behalf, 

Which doctrine in some measure arose from the principles 
of the feodal law, which, after feuds became hereditary, much 
favoured the right ol descent , in order that there might be a 
pei son always upon the spot to perform the feodal duties and 
sei vices c , and therefore when a feudatoiy died in battle, or 
otheiwise, it piesumed always that his children were entitled 
to the feud, till the right was othei wise determined by his fel- 
low-soldieis and fellow-tenants, the peeis of the feodal court 
But if he, who has the actual light of possession, puts in his 
claim, and brings his action within a leasonable time, and can 
piove by what unlawful means the ancestot became seised, he 
will then by sentence of law recovei that possession, to which 
he hath such actual light Yet, if he omits to bring this Ins 
possessoiy action within a competent time, his adversary may 
imperceptibly gam an actual right ot possession, in conse- 
quence of the other’s negligeuce And by this, and certain 
other means, the party kept out of possession may have 
nothing left in him, but what we are next to speak of, viz 

III The meie light of property, the jus pi opnctatis, with- 
out either possession or even the light ol possession This 
is frequently spoken of m our books under the name of the 
met e right, jus merum , and the estate of the owner is in such 
cases said to be totally devested, and put to a right d A per- 
son in this situation may have the true ultimate property of 
the lands in himself but by the intervention of ceitam cir- 
cumstances, either by his own negligence, the solemn act ol 
his ancestor, 01 the determination of a corn t oi justice, the 
presumptive evidence of that light is strongly 111 lavoui of his 
antagonist , who has thereby obtained the absolute right ot 
possession As, in the first place, if a person disseised, 01 
turned out of possession of his estate, neglects to pursue his 
remedy within the time limited by law by this means the dis- 
seisor or Ins heirs gam the actual right of possession for the [ 10$ j 
law presumes that either he had a good right originally, m 
virtue of which he entered on the lands in question, or that 
since such his entry he ^s procured a sufficient title , and, 
therefore, after so long an acquiescence, the law will not suffer 
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his possession to be disturbed without itiqtining into the 
absolute right of property Yet, still, if the person disseised 
or lus heir hath the true right of property remaining in him- 
self, his estate is indeed said to be turned into a mere light 
but, by proving such his better right, he may at length recover 
the lands Again, if a tenant in tail discontinues his estate- 
tail, by alienating the lands to a stranger in fee, and dies , 
here the issue in tail hath no right of possession, independent 
of the right of property foi the law presumes pnma facie 
that the ancestor would not disinherit, or attempt to disinherit, 
his heir, unless he had power so to do , and therefore, as the 
ancestor had in himself the right of possession, and has 
transferred the same to a stranger, the law will not permit 
that possession now to be disturbed, unless by shewing the 
absolute right of pioperty to reside in another person. (2) 
The heir theiefore in this case has only a mere right, and 
must be strictly held to the proof of it, in order to recover the 
lands. Lastly, if by accident, neglect, or otherwise, judgment 
is given for either paity in any prossessory action, (that is, such 
wherein the right of possession only, and not that of property, 
is contested,) and the other party hath indeed in himself the 
right of property, this is now turned to a me> e right , and 
upon proof thereot m a subsequent action, denominated a writ 
of right, he shall recover his seism of the lands. 

Thus, it a disseisor turns me out of possession of my lands, 
he hereby gains a mete naked possession, and I still retain the 
) ight of possesion, and > ight of property. If the disseisor dies, 
and the lands descend to his son, the son gains an apparent 
right of possession , but I still retain the actual \ ight both of 
possession and property If I acquiesce for thirty years, with- 
out bringing any action to recover possession of the lands, 
the son gains the actual right of possession, and I letain no- 
[ 199 ] thing but the mere right of property And even this right of 
property will fad, or at least it will be without a remedy, 
unless I pursue it within the space of sixty yeais. So also 
if the father be tenant in tail, and alienes the estate-tail to a 
stranger in fee, the alienee thereby gams the right of possession, 


(2) For discontinuance, see Vol III p' 171 n.3 
9* 
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and the son hath only the mere right or right of pioperty. 
And hence it will follow, that one man may have th e possession, 
another the right of possession, and a third the right of pro- 
perty Foi if tenant in tail enfeoffs A m fee-simple, and 
dies, and B disseises A , now B will have the possession, A the 
right of possession, and the issue in tail the right of property. 
A may recover the possession against B , and afterwards the 
issue m tail may evict A, and unite in himself the possession, 
the right of possession, and also the right of property. In 
which union consists, 

IV A complete title to lands, tenements, and heredita- 
ments. For it is an antient maxim of the law c , that no title 
is completely good, unless the right of possession be joined 
with the right of property, which right is then denominated 
a double right, jus duplication , or dioit dioit f And when to 
this double light the actual possession is also united, when 
there is, accoi ding to the expression of Fleta g , juris et seisinae 
conjunctio, then, and then only, is the title completely legal (3) 

e Mirr / 2c 27 >13 cl5 56 

f Co Lltt 266 Bract 15 tr 3 c .5 § 2 


(3) The mere student maybe misled by the use of the term “actual 
possession” all through this chapter The author means only possession 
of the freehold, which a man may have, either by his own personal occu- 
pation, or that of his lessee, for years, or at will 
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CHAPTER THE I* OURTEENTH. 

of TITLE by DESCENT. 


rpHE seveial gradations and stages, requisite to form a 
complete title to lands, tenements, and hereditaments, 
having been briefly stated m the preceding chapter, we are 
next to consider the several manners in which this complete 
title (and therein principally the right of pi opnety) may be 
reciprocally lost and acquired whereby the dominion of 
things real is either continued, or transferred from one man 
to another. And heie we must first of all observe, that (as 
gam and loss are terms of relation, and of a reciprocal nature) 
by whatever method one man gains an estate, by that same 
method or it’s correlative some other man has lost it As 


where the heir acquires by descent, the ancestor has first lost 
or abandoned his estate by his death where the lord gams 
land by escheat, the estate of the tenant is first of all lost by 
the natural or legal extinction of all lus hereditary blood where 
a man gains an interest by occupancy, the former owner has 
previously relinquished lus right of possession where one 
man claims by prescnption or immemoiial usage, another 
man has either parted with Ins right by an antient and now 
forgotten grant, or has forfeited it by the supineness or ne- 
glect of himself and lus ancestors for ages , and so in case of 
forfeiture, the tenant by his own misbehaviour or neglect has 
renounced his interest in the estate , whereupon it devolves to 
that person who by law may take advantage of such default 
and, m alienation by common assurances, the two consider- 
C m 1 ations of loss and acquisition are so interwoven, and so con- 
stantly contemplated together, that we never hear of a 
conveyance, without at once receiving the ideas as well of the 
grantor as the grantee. 
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The methods, therefore, of acquiring on the one hand, and 
of losing on the other, a title to estates in things real, are re- 
duced by our law to two descent , where the title is vested in 
a man by the single operation of law , and purchase , where 
the title is vested in him by his own act or agreement *. ( l ) 

Descent, or hereditary succession, is the title whereby a 
man on the death of Ins ancestor acquires his estate by right 
of representation, as Ins hen at law An heir, therefore, is he 
upon whom the law casts the estate immediately on the death 
of the ancestoi and an estate, so descending to the heir, is 
in law called the inheritance 

The doctrine of descents, or law of inheritances in foe- 
simple, is a point of the highest importance , and is indeed 
the principal object of the laws ot leal property in England. 
All the rules 1 elating to purchases, whereby the legal course 
ot descents is broken and altered, perpetually refer to this 
settled law of inheritance, as a datum, or first principle urn- 
vei sally known, and upon which then subsequent limitations 
aie to work Thus a gift m tail, or to a man and the heirs 
ot his body, is a limitation that cannot be perfectly under- 
stood without a previous knowledge of the law of descents in 
tee-simple. One may well perceive that this is an estate con- 
fined in it’s descent to such heirs only of the donee, as have 
sprung 01 shall spring from his body , but who those heirs 
aie, whethei all Ins childieti both male and female, or the 
male only, and (among the males) whether the eldest, youngest, 

1 Co Litt is 


(l) This is strictly correct, though there is a mode of acquiring or suc- 
ceeding to property, which at first sight seems to be neither descent or 
purchase Thus, if lands are limited to the heirs male of the body of A, 
no estate being in, or given to A hunself, the heir has an estate tail, and on 
failure of his issue male, it will go in succession to the other heirs male of 
the body of A This is no descent, because the estate never attached in A 
the ancestor, nor was derived from or through him , and it does not look 
like a purchase, because it will not go to the persons who would have 
taken it, if such, from the purchaser, but goes as it would have done under 
a special descent from A secundum formam dom But it is. In truth, a pur- 
chase with the qualities of a special descent See Feafpe, Con Rem, 
p 80 7th Ed 
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or other son alone, 01 all the sons together, shall be his heirs , 
that is a point that we must result back to the standing law 
of descents in fee-simple to be informed of. 

f 202 ] In order therefore to treat a matter of this universal con- 
sequence the more clearly, I shall endeavour to lay aside such 
matters as will only tend to breed embarrassment and confu- 
sion in our inquiries, and shall confine myself entirely to this 
one object I shall therefore decline considering at present 
who are, and who are not, capable of being heirs , reserving 
that for the chapter of escheats. I shall also pass o\er the 
frequent division of descents into those by custom , statute , and 
common law for descents by pat ticulai custom , as to all the 
sons in gavelkind, and to the youngest m borough-enghsh, 
have already been often b hinted at, and may also be inci- 
dentally touched upon again ; but will not make a separate 
consideration by themselves, in a system so general as the 
present , and descents by statute , or fees-tad per Jot mam dont, 
111 pursuance of the statute of Westminster the second, have 
also been already* - copiously handled ; and it has been seen 
that the descent m tail is restrained and regulated according 
to the words of the onginal donation, and does not entnely 
pursue the common law docti me of inheritance , which, and 
which only, it will now be out business to explain 

And, as this depends not a little on the natuie of kindred, 
And the several degrees of consanguinity, it will be previously 
necessary to state, as briefly as possible, the true notion of 
this kindred or alliance in blood d 

Consanguinity, or kindred, is defined by the writers on 
these subjects to be “ vinculum personarum ab eodem stipite 
“ descendentium ,” the connexion or relation of persons de- 
scended from the same stock or common ancestor This 
consanguinity is either lineal, or collateral 

4 vol I pag 74, 75 Vol IL quences resulting from a right appre- 
pag 83. 85 hension of ids nature, see An essay on 

' See pag 112, &c collateral consanguinity (Law tracts, 

4 Fora fuller explanation of the doc- Qmn, 1762. 8vo or 1771, 4 to ) 
trine of consanguinity, and the conse- 
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Lineal consanguinity is that which subsists between per- 
sons, of whom one is descended in a direct line from the 
other, as between John Stiles (the propositus in the table of 
consanguinity) and his father, grandfather, great grandfather, 
and so upwards in the duect ascending line, 01 between John 
Stiles and his son, grandson, great-grandson, and so down- 
waids in the direct descending line. Every generation, in 
this lineal direct consanguinity, constitutes a different degree, 
reckoning either upwards or downwards , the father of John 
Stiles is related to lum m the first degree, and so likewise is 
his son, his giandsire and grandson in the second , lus great- 
grandsire and great-grandson in the third This is the only 
natural way of reckoning the degrees m the direct line, and, 
therefore, universally obtains, as well in the civil 6 , and canon f , 
as m the common law g 


The doctrine of lineal consanguinity is sufficiently plain 
and obvious , but it is at the fiist Mew astonishing to consider 
the number of lineal ancestors which every man has, within 
no very great number of degrees , and so many different 
bloods h is a man said to contain in Ins veins, as he hath 
lineal ancestors Of these he hath two in the first ascending 
degree, bis own parents, he hath torn in the second, the 
parents of his father and the parents of his mother, he hath 
eight in the third, the parents of his two grandfathers and 
tu o grandmothers , and by the same rule of progression, he 
hath an hundred and twenty-eight in the seventh , a thou- 
sand and twenty-four in the tenth and at the twentieth 
degree, or the distance of twenty generations, every man 
hath above a million of ancestois, as common arithmetic will 
demonstrate *. This lineal consanguinity, we may observe, 
falls strictly within the definition of vinculum personarum ad [ 204 ] 
eodem stipite de&ccndentiam , since lineal relations are such as 
descend one from the other, and both, of course, from the same 
common ancestor 


« Ff 38 10. 10 
f Decretal l 4 tit 14 
« Co Litt 23 
h Ibid 12 

1 This will seem surprising to those 


who are unacquainted with the increas- 
ing power of progressive numbers but 
is palpably evident from the following 
table of a geometrical progression, in 
which the first term is S, and the deno- 


2 3 
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CoLLAT^W^ kindred answers to the same description; 
collateral relations agreeiBg-mth the lineal in this, that they 
descend from the same stock or ancestor; but differing in 
this, that they do not descend one from the other Colla- 
teral kinsmen are such then as lineally spring from one and 
the same ancestor, who is the sttips, or root, the stipes, trunk, 
or common stock, fiom whence these relations are blanched 
out As if John Stiles hath two sons, who have each a 
£ 205 ] numerous issue both these issues are lineally descended 
from John Stiles as then common ancestoi , and they are 
collateral kinsmen to each othei, because they are all de- 
scended from this common ancestor, and all have a portion 
of his blood in their veins, which denominates them con- 
sanguineos 


minator also 2 , or, to speak more mtel- number of whom is doubled at every re- 
ligibly, it is evident, for that each of us move, because each of our ancestors has 
has two ancestors in the first degree the also two immediate ancestors of his own 
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A shorter method bf finding the number 

at two , 256 is the square of 16, 6553d 


of ancestors art any even degree is by of 256 , and the number of ancestors 
squaring the number of Ancestors at half at 40 degrees would he the square of 
that number of degrees Thus 16 (the 1048576, or upwards of a million mil* 
number of ancestors at four degrees) is honsi 
the square of 4, the number of ancestors 
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We must be careful to remember, that the very being 
of collateral consanguinity consists in this descent from one 
and the same common ancestor. Thus Titius and his brother 
are related , why ? because both are derived from one father; 
Titius and his first cousin are related , why ? because both 
descend from the same grandfather , and his second cousin's 
claim to consanguinity is this, that they both are derived 
from one and the same great grandfather. In short, as many 
ancestois as a man lias, so many common stocks he has, 
from which collateral kinsmen may be derived And as we 
are taught by holy writ, that there is one couple of ancestors 
belonging to us all, from whom the whole race of mankind 
is descended, the obvious and undeniable consequence is, 
that all men are m some degree related to each other. For, 
indeed, if we only suppose each couple of our ancestors to 
have left one with another, two children , and each of those 
children, on an average, to have left two more (and, without 
such a supposition, the human species must be daily diminish- 
ing) we shall find that all of us have now subsisting near two 
hundied and seventy millions of kindred in the fifteenth 
degree, at the same distance from the several common an- 
cestors as ourselves aie, besides those that are one or two- de- 
scents nearer to 01 farther from the common stock, who may 
amount to as many more K And if this calculation should 
appeal incompatible with the number of inhabitants ©n the 
earth, it is because, by intermarriages among the several de- 
scendants from the same ancestor, a hundred or a thousand 
modes of consanguinity may be consolidated in one person, 
or he may be related to us a hundred or a thousand different 
ways 


k Tins will swell more considerably 
than the former calculation , for here, 
though the first term is but 1, the de- 
nominator is 4, that is, there is one 
kinsman (a brother) m the first degree, 
who makes, together with the pi oposilus, 
the two descendants from the first couple 
of ancestors , and in every other degree 
the number of kindred must be the qua- 


druple of those in the degree which im- 
mediately precedes it For, since each 
couple of ancestors has two descendants, 
who increase In a duplicate ratio, it will 
Follow that the ratio, in which all the 
descendants increase downwards, must 
he double to that in which the ancestors 
increase upwards, but we have seen 
that the ancestors increase upwards in a. 


2 4 



206 


THE RIGHTS 


Book II. 


The tnethqd of computing these degrees in the canon 
law which our law has adopted m is as follows We begin 
at the common ancestor, and reckon downwards , and m 
whatsoever degree the two persons, ol the most remote of 
them, is distant from the common ancestor, that is the degree 
[ 207 ] m which they are related to each other Thus Titms and 
his brother are related in the first degree, for from the fathei 
to each of them is counted only one , Titms and his nephew 
are related in the second degree, for the nephew is two 
degrees removed fiom the common ancestoi , viz his own 

duplicate ratio therefore the descend- double duplicate, that is, in a quadruple 
ants must increase downwards in a ratio 


Collateral Degrees 

3 

5 

6 

9 

10 

11 

12 

IS 

14 

15 

16 
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Number of Kindred 

1 

. 4 

16 

64 

256 

1024 

4096 

16384 

65536 

262144 

1048576 

4194304 

16777216 

67108864 

268435456 

— 1073741824 

— 4294967296 

— 17179869184 

— 68719476736 
974 R 77 0fir04 4 


This calculation may also be formed by 
a more compendious process, viz by 
squaring the couples, or half the num- 
ber of ancestors, at any given degree , 
which will furnish us with the number 
of kindred we have in the same degree, 
at equal distance with ourselves from the 
common stock, besides those at unequal 
distances Thus, in the tenth lineal de- 
gree, the number of ancestors is 1024 , 
it s half, or the couples, amount to 
512 , the number of kindred in the 
tenth collateral degree amounts there- 


fore to 262144, or the square of 512 
And if we will be at the trouble to re- 
collect the state of the several families 
within our own knowledge, and observe 
how far they agree with this account, 
that is, whether on an average every 
man ha« not one brother or sister, four 
first cousins, sixteen second cousins, and 
so on , we shall find that the present 
calculation is very far from being over- 
charged 

1 Decretal 4 14 3 & 9 

m Co Litt 23 
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grandfather, the father of Titius Or, (to give a more illus- 
trious instance from our English annals,) king Henry the 
seventh, who slew Richard the third in the battle of Bos- 
worth, was related to that prince in the fifth degree Let 
the ptoposi tus, therefore, in the table of consanguinity repre- 
sent king Richard the third, and the class marked (e) king 
Hemy the seventh Now their common stock or ancestor 
was king Edwaid the third, the abavus m the same table 
from him to Edmond duke of York, the ptoavus, is one 
degree, to Richaid earl of Cambridge, the avus, two, to 
Richaid duke of York, the pater , three, to king Richard 
the thud, the propositus, foui , and from king Edward the 
third to John of Gant (a) is one degree , to John earl of 
Somerset (b), two, to John duke of Somerset (c), three, to 
Margaret countess of Richmond (t>,) four , to king Henry 
the seventh (e), five Which last-mentioned prince, being 
the farthest removed from the common stock, gives the de- 
nomination to the degiee of kindled in the canon and mu- 
nicipal law Though, according to the computation of the 
civilians, (who count upwauls from either of the persons 
related, to the common stock, and then downwaids again to 
the other reckoning a degree for each person both ascend- 
ing and descending,) these two princes weie related m the 
ninth degree, for from king Richard the third to Richard 
duke of York is one degree , to Richard eail ot Cambridge, 
two , to Edmond duke of York, three , to king Edward the 
third, the common ancestor, four , to John of Gant, five ; to 
John eail of Somerset, six, to John duke of Somerset, seven, 
to Margaiet countess of Richmond, eight, to king Henry 
the seventh, nine " 

Tut natuie and degrees of kindled being thus m some [ 208 j 
measure explained, I shall next proceed to lay down a series 
of mles oi canons of inheritance, according to which, estates 
are transmitted horn the ancestor to the heir, together with 
an explanatory comment, remarking their original and pro- 

n See the table of consanguinity an. civilians and the seventh of the ca- 
ncxed , wherein all the degrees of coi- nomsts inclusive , the former being 
lateral kindred to the jrropoMus are distinguished by the numeral letters, 
computed so far as the tenth of the the latter by the common cyphers. 



208 


THE RIGHTS 


Book II 


gress, the reasons upon which they are founded, and in some 
cases their agreement with the laws of other nations 

I. The first rule is, that inhei itances shall lineally descend 
to the issue of the peison who last died actually seised m 
infinitum, , but shall never lineally ascend 

To explain the more clearly both this and the subsequent 
rules, it must first be observed, that by law no inheritance 
can vest, noi can any person be the actual complete heir ot 
another, till the ancestoi is previously dead Nemo est haei es 
viventis Before that time the peison who is next in the line 
of succession is called an heir apparent, or heir presumptive 
Heirs apparent are such, whose right of inheritance is inde- 
feasible, provided they outlive the ancestoi , as the eldest 
son or his issue, who must by the course of the common law 
be heir to the father whenevei he happens to die Heirs 
presumptive are such who, if the ancestor should die imme- 
diately, would in the present circumstances of things be his 
heirs, but whose right of liihentance may be defeated by 
the contingency of some nearei heir being born as a brother, 
or nephew, whose piesumptive succession may be destroyed 
by the birth of a child , or a daughter, whose present hopes 
may be heieafter cut off by the birth of a son Nay, even 
it the estate hath descended, by the death of such owner, to 
such brother, or nephew, ordaughtei, m the former cases, the 
estate shall be devested and taken away by the birth of a 
posthumous child, and, m the lattei, it shall also be totally 
devested by the birth of a posthumous son ° (2) 

[ 209 3 We must also remeinbei, that no peison can be propeilj 
such an ancestor, as that an inheritance ot lands or tenements 
can be denved from him, unless he hath had actual seisin of 
such lands, eithdr by his own entry, or by the possession of 
his own or his ancestor’s lessee for years, or by receivmg rent 
from a lessee of the freehold p (3) oi unless he hath had what 

° Bro tit discent, 58 p Co Lit! 15 


(2) See ante, p 169 n. (4), as to the intermediate profits 

(3) It seems doubtful whether receiving rent reserved on a freehold lease. 
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is equivalent to corporal seisin in hereditaments that are in- 
corporeal , such as the receipt of rent, a presentation to the 
church in case of an advowson q , and the like. But he shall 
not be accounted an ancestor, who hath had only a bare 
right or title to enter or be otherwise seised And therefore 
all the cases which will be mentioned in the present chapter, 
are upon the supposition that the deceased (whose inheritance 
is now claimed) was the last person actually seised thereof 
For the law lequnes this notoriety of possession, as evidence 
that the ancestor had that property in himself, which is now 
to be transmitted to his heir Which notoriety had succeeded 
in the place of the antient feodal investiture, whereby, while 
feuds were precarious, the vasal on the descent of lands was 
formerly admitted in the lord’s court (as is still the practice 
in Scotland,) and there received his seism, in the nature of a 
renewal ot his ancestors giant, in the presence of the feodal 
pccis , till at length, when the light ot succession became in- 
defeasible, an entry on any part of the lands within the 
county (which if disputed was afterwards to be tued by those 
peers), 01 other notorious possession, was admitted as equiva- 
lent to the formal giant of seism, and made the tenant capa- 
ble of transmitting Ins estate by descent The seisin, therefore, 
of any person, thus understood, makes him the root or stock, 
fiom which all futuie mheiitance by right of blood must be 
derived which is veiy briefly expiessed in this maxim, seisina 
facit stipitem r 

When, therefoie, a person dies so seised, the inheritance [ 310 ] 
fiistgoes to his issue as if theie be Geoffiey, John, and 
Matthew, grandfathei, father, and son , and John purchases 

‘I Co Litt 11. ' t let l 6, c 2 § 2 

is equivalent to corporal seisin of the lands , upon comparing the passage in 
Lord Coke cited as an authority, with Co Litt 32 a , & 3 Rep 42 a , it 
would seem that Jus opinion was in the negative The same point was ruled 
in cases cited from Hale’s MSS , and Mr J Glyn’s MS Rep by 
Mr Hargrave, Co Litt 13a n 83 , and in Doe v Keen, 7T R 590 
Lord Kenyon certainly understands him so to have thought, and adopts it 
as n rule, that to give such seisin, rent must have been received after the 
expo atinn of the freehold lease. In Doe v Whichclo, 8 r f R 213, 1 under- 
stand him to lay down the same rule, though there is some little ambiguity 
of expression 
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lands, and dies , his son Matthew shall succeed him as heir, 
and not the grandfather, Geoffrey , to whom the land shall 
nevei ascend, but shall rather escheat to the lord s 

This rule, so far as it is affirmative and relates to lineal 
descents, is almost universally adopted by all nations, and it 
seems founded on a principle of natural reason, that (when- 
ever a right of property transmissible to repi esentatives is 
admitted) the possessions of the parents should go, upon 
their decease, in the first place to their children, as those to 
whom they have given being, and for whom they are, there- 
fore, bound to provide But the negativ e branch, 01 total ex- 
clusion of parents and all lineal ancestors from succeeding to 
the inheritance of their offspring, is peculiar to our own 
laws, ffnd such as have been deduced from the same original 
For, by the Jewish law, on failure of issue, the father suc- 
ceeded to the son, in exclusion of brethren, unless one of 
them married the widow, and laised up seed to his brother * 
And by the laws of Rome, in the first place, the child ten or 
lineal descendants weie pieferred, and on failuie of these, 
the father and mother or lineal ascendants succeeded together 
with the brethren and sisters v , though by the law of the 
twelve tables, the mother was originally, on account of hei 
sex, excluded" Hence tins lule of our laws has been cen- 
sured and declaimed against as absurd, and deiogatmg from 
the maxims of equity and natural justice" Yet that theie 
is nothing unjust or absurd in it, but that on the contraiy it 
is founded upon veiy good legal reason, may appeal from 
considering as well the nature of the rule itself as the occa- 
sion of mtioducing it into our laws 


j- 211 ] We are to reflect, in the first place, that all lules of suc- 
cession to estates are cieatures of the civil polity, and juris 
positivi meiely. The right of property, which is gained by 
occupancy, extends naturally no farther than the life of the 
present possessor after which the land by the law of nature 
would again become common, and liable to be seised by the 
next occupant but society, to prevent the mischiefs that 

* Litt §3 " Inst 3 3 1 

1 Seld de success, Ebraeor c 12 w Craig de jut feud L2. t 13* § 15 

v Ff 38 15 1 Nov 118 127 Locke on Gov parti §90 
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might ensue from a doctune so productive of contention, has 
established conveyances, wills, and successions , whereby the 
property onginally gamed by succession is continued and 
transmitted from one man to another, according to the rules 
which each state has respectively thought proper to prescribe. 

There is certainly, therefore, no injustice done to individuals, 
whatever be the path of descent marked out by the municipal 
law. 

If we next consider the time and occasion of introducing 
this 1 ule into our law, we shall find it to have been grounded 
upon very substantial reasons I think there is no doubt 
to be made, but that it was introduced at the same time with, 
and in consequence of, the feodal tenures For it was an 
express rule of the feodal law x , that successioms feudi tahs 
est natui a, quod ascend entes non succedunt , and ^therefore the 
same maxim obtains also in the French law to this day y (4) 

Our Henry the first, indeed, among other restorations of the 
old Saxon laws, restoied the right of succession in the 
ascending line z but this soon fell again into disuse , for so 
early as Glanvil’s time, who wrote under Henry the second, 
we find it laid down as established law a , that haa editas nun- 
quam asctudit , which has lemained an invariable maxim ever 
since. These tucumstances evidently shew this rule to be 
of feodal original , and taken in that light, there are some 
arguments in its favour, besides those which are drawn merely [ 212 ] 
from the reason of the thing For if the feud of which the 
son died seised was really Jeudum antiquum , or one descended 
to him from Ins ancestors, the father could not possibly suc- 
ceed to it, because it must have passed him in the course of 
descent, before it could come to the son ; unless it were 

x 2 Feud 50 2 LL Hen I c 70 

y Domat, p 2 12 t 2 Montesq * 1 7 c, 1 
Es]> t 1 11 c 34 


(4) This is novf altered, and where a party dies leaving no lineal descend- 
ants, nor brothers, or sisters, or lineal descendants from them, the inherit- 
ance is equally divided between the two ascending lines, the nearest m 
degree m each takes one half, and if there are more than one in the 
same degree, the moiety of that line re divided per capita Code Civil, 
L 3 Tit. 1.746. 
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feudurn maternum, or one descended from his mother, and 
then for other reasons (which will appear hereafter) the father 
could in no wise mheut it And if it were feudurn nomm, or 
one newly acquired by the son, then only the descendants 
from the body of the feudatory himself could succeed, by the 
known maxim of the early feodal constitutions b , which was 
founded as well upon the personal ment of the vasal, which 
might be transmitted to his children, but could not ascend to 
his progenitors, as also upon this consideiation of military 
policy, that the decrepit grandsire of a vigorous vasal would 
be but indifferently qualified to succeed him in Ins feodal ser- 
vices Nay, even if this jeudum novum were held by the son 
ut Jeudum antiquum , 01 with all the qualities annexed to a feud 
descended from the ancestors, such feud must in all respects 
have descended as if it had been really an antient feud, and 
therefore could not go to the father, because, it it had been 
an antient feud, the father must have been dead before it 
could have come to the son Thus, whether the feud was 
strictly novum, or strictly antiquum , 01 whcthei it was novum 
held ut antiquum, in none of these cases the father could pos- 
sibly succeed These leasons, diawn from the lustorv of the 
rule itself, seem to be more satisfactory than that quaint one 
of Bracton c , adopted by su Edward Coke d , which 1 egulates 
the descent of lands according to the laws of gravitation 

II A second geneial lule 01 canon is, that the male issue 
shall be admitted before the female. 

1 Feud 20 sum quid cadens deorsum recta hnca, ct 

c DescendU Uaque jus, quasi pondero- nunquarn. reascendit l 2 c 29 (5) 

d 1 Inst 1 1 


(5) The passage in Bracton, is thus continued and qualified, “ca via qua, 
descemht ” And this is a necessary qualification, because the uncle may 
inherit to the son, and the father to the uncle, so that indirectly the in- 
heritance does ascend Though this, and other exceptions, cannot be ac- 
counted for on the principles laid down in the text, yet I conceive the 
author’s reasoning to be just, and that it will often be found m the old 
English law, that where there is a good foundation for a rule in general, 
the rule is extended to cases in which that foundation will not strictly bear 
it out, rather than introduce a multiplicity of conflicting rules The 
total exclusion of the half-blood from inheriting, even where there must 
be, in fact, a greater chance of descent from the first purchaser, than in the 
whole blood, is an instance in point See post, p 231 
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Thus sons shall be admitted before daughters , or, as bur 
male lawgivers have somewhat uneomplaisantly expressed it, 
the worthiest ot blood shall be preferred e As if John Stiles 
hath two sons, Matthew and Gilbert, and two daughteis, 

Margaret and Charlotte, and dies, first Matthew, and (m 
case of his death without issue) then Gilbert shall be admitted 
to the succession in preteience to both the daughters. 

This preference of males to females is entirely agreeable 
to the law of succession among the Jews r , and also among 
the states of Greece, or at least among the Athenians g but 
was totally unknown to the laws of Rome h (such of them 
I mean as aie at piesent extant,) wherein bretlnen and sisters 
were allowed to succeed to equal portions of the inheritance, 

I shall not here enter into the compaiative ment of the Ro- 
man and the othei constitutions in this particular, nor exa- 
mine into the greatei dignity of blood in the male or female 
sex but shall only observe, that our present pieterence of 
males to females seems to have ausen entirely from the feodal 
law For though oui Butish ancestors, the Welsh, appear 
to have given a piefeience to males', yet our Danish prede- 
cessors (who succeeded them) seem to have made no distinc- 
tion of sexes, but to have admitted all the children at once 
to the inheritance k But the feodal law of the Saxons on 
the continent (which was probably brought over hithei, and 
first altered by the laws of king Canute) gives an evident 
preference of the male to the female sex “ Patei aut mate) 

“ defunct), fiho non Jtliae hae> editatem lelinqtient . . . . 

“ Qiti deft inches non fhos sed flias i ehquent, ad cas omnis 
“ hacrcditas peitincat 1 ” It is possible, therefore, that this 
preference might be a branch of that imperfect system of 
feuds, which obtained here beforethe conquest, especially 
as it subsists among the customs of gavelkind, and as, m the 
chattel 01 laws of king Henry the fiist, it is not (like many [ 214 * ] 
Norman innovations) given up, bu,t rather enforced m . The 
true reason of preferring the males must be deduced from 
feodal principles , for, by the genuine and original policy of 

• Hal H C L 235 1 Slat Wall 12 Edw I 

f Numb c 27 k LL Canut c 68 

1 Pent LL 4tpc 16 f 6 1 til 7 § 1 & 4 

h Inst 3. 1 6. m c 70 
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that constitution, no female could ever succeed to a proper 
feud", inasmuch as they were incapable of pei forming those 
military services, for the sake of which that system was esta- 
blished. But our law does not extend to a total exclusion of 
females, as the Salic law, and others, where feuds were most 
strictly retained, it only postpones them to males, for though 
daughters are excluded by sons, yet they succeed before any 
collateral relations , our law, like that of the Saxon feudists 
before mentioned, thus steering a middle course, between the 
absolute rejection of females, and the putting them on a foot- 
ing with males. 


III. A third rule or canon of descent is this that wheie 
there are two 01 more males, m equal degreee, the eldest only 
shall inherit , but the females all together. 


As if a man hath two sons, Matthew and Gilbert, and two 
daughters, Margaret and Charlotte, and dies , Matthew his 
eldest son shall alone succeed to Ins estate, in exclusion of 
Gilbert the second son and both the daughteis, but, if both the 
sons die without issue before the father, the daughters Margaret 
and Charlotte shall both inherit the estate as coparcenei s ° 

This right of primogeniture in males seems antiently to 
have only obtained among the Jews, in whose constitution 
the eldest son had a double portion of the inheritance p , in 
the same manner as with us, by the laws of king Henry the 
[ 215 ] first q , the eldest son had the capital fee or principal feud of 
his father’s possessions, and no other pre-eminence , and as 
the eldest daughtei had afterwards the principal mansion, 
when the estate descended m coparcenary r The Greeks, 
the Romans, the Britons, the Saxons, and even originally the 
feudists, divided the lands equally , some among all the chil- 
dren at large, some among the males only This is certainly 
the most obvious and natural way , and has the appearance, 
at least in the opinion of younger brothers, of the greatest 
impartiality and justice But when the emperors began to 
create honorary feuds, or titles of nobility, it was found neees- 

" 1 Feud. 8 i r 70 
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sary (in older to preserve their dignity) to make them im- 
partible or (as they styled them) feuda mdividua, and in 
consequence descendible to the eldest son alone This ex- 
ample was farther enforced by the inconveniences that attended 
the splitting of estates , namely, the division of the military 
services, the multitude of infant tenants incapable of perform- 
ing any duty, the consequential weakening of the strength of 
the kingdom, and the inducing younger sons to take up with 
the business and idleness of a countiy life, instead of being 
serviceable to themselves and the public, by engaging m 
mercantile, m militaiy, in civil, m in ecclesiastical employ- 
ments ' These reasons occasioned an almost total change 
in the method of feodal inheritances abioad, so that the 
eldest male began universally to succeed to the whole of the 
lands in all militaiy tenures and in tins condition the feodal 
constitution was established in England by William the 
conqueror 

Yet we find that sooage estates fiequcntly descended to all 
the sons equally, so lately as when Glanvill “ wrote, m tho 
reign of Henry the second , and it is mentioned in the 
mirror" as a part of our antient constitution, that knights’ 
fees should descend to the eldest son, and socage fees should 
be partible among the male children. However, in Henry 
the third’s time, we find by Bracton* that socage lands, in 
imitation ot lands in chivalry, had almost entnely fallen into 
the right of succession by pumogemtuie, as the law now £ 216 ] 
stands except in Kent, where they gloried in the pieservation 
of their antient gavelkind tenure, of which a principal branch 
was a joint inheritance of all the sons y ; and except m some 
particulai manors and townships, where then local customs 
continued the descent, sometimes to all, sometimes to the 
youngest son only, or in other moie singulai methods of 
succession 

As to the females, they are still left as they weie by the 
antient law for they were all equally incapable of performing 
any personal service , and, therefore, one mam reason of pre- 

* 2 Feud 55 w c 1 § 3 
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femng the eldest ceasing, such preference would have been 
injurious to the lest and the other pnncipal purpose, the 
prevention ot the too minute subdivision of estates, was left to 
be consideied and piovided foi by the loids, who had the 
disposal of these female heiresses m mairiage. However, the 
succession by piimogenituie, even among females, took place 
as to tiie inheritance of the crown z , whei em the necessity of 
a sole and determinate succession is as gi eat in the one sex 
as the other And the light of succession, though not of 
primogeniture, was also established with lespect to female 
dignities and titles of honour For if a man holds an earldom 
to him and the heirs of his body, and dies, leaving only 
daugliteis, the eldest shall not of course be countess, blit the 
dignity is in suspense 01 abeyance till the king shall declare 
Ins pleasure , for he, being the fountain of honour, may confer 
it on which ot them he pleases* In which disposition is 
preserved a strong tiace ot the antient law of feuds, befoie 
their descent by primogemtuie even among the males was 
established, namely, that the lord might bestow them on 
which of the sons lie thought propel — “ jn ogi essum est ut ad 
“ Jilios devemi ct, in quern scilicet dominus hot vcllet beneficium 
“ confirmai c b ” 

IV A rouRTH rule, 01 canon of descents, is this, that 
the lineal descendants, m infinitum , of any person deceased, 
[ 217 ] shall represent their ancestor, that is, shall stand in the same 
place as the person himself would have done, had he been 
living 

Thus the child, grandchild, or gieat grandchild (either 
male or female) of the eldest son succeeds before the younger 
son, and so in vi/imtum ‘ And these representatives shall 
take neither more noi less, but just so much as their principals 
would have done As if there be two sisters, Margaret and 
Charlotte , and Margaret dies, leaving six daughters , and 
then John Stiles, the father of the two sisters, dies without 
other issue these six daughters shall take among them ex- 
actly the same as then mother Margaiet would have done. 


1 Co Litt 165. 
* Ibid 
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had she been living , that is, a moiety of the lands of John 
Stiles m coparcenaiy so that, upon partition made, it the 
land be divided into twelve parts, thereof Charlotte, the sui- 
viving Sister, shall have six, and hei six nieces, the daughters 
of Margaiet, one apiece 

This taking by representation is called succession in stirpes, 
accoidmg to the roots, since all the branches inherit the same 
share that then loot, whom they represent, would have done. 

And in this manner also was the Jewish succession dnected' 1 ; 
but the Roman somewhat differed from it In the descending 
line the right of lepresentation continued in injimtum, and the 
inheritance still descended in stapes as if one of three 
daughteis died, leaving ten childien, and then the father 
died; the two surviving daughteis had each one thud of his 
effects, and the ten giandchildren had the lemaming thud 
divided between them And so among collaterals, if any 
person of equal degtee with the persons lepresented were 
still subsisting, (as it the deceased left one brother, and two 
nephews the sons of another brother,) the succession was still 
guided by the i oots but, if both of the bretln en were dead 
leaving issue, then (I apprehend,) their repiesentatives in equal 
degiee became themselves principals, and shared the inhent-|- ] 
ance pei capita, that is, shaie and shaie alike, they being 
themselves now the next in degiee to the ancestoi, m theu own 
light, and not by right of iepiesentation e So, it the next heirs 
of Titius be six nieces, three by one sister, two by anothei, and 
one by a thud , lus mhei itance by the Roman law was divided 
into six paits, and one given to ench of the nieces whereas 
the law of England in this case would still divide it only into 
three parts, and distnbute it pa stapes, thus, one thud to the 
three children who lepresent one sistei, anothei thud to the 
two who repiesent the second, and the lemaming thud to the 
one child who is the sole repiesentative of hei mother 

This mode of representation is a necessary consequence of 
the double preference given by our law, first to the male issue, 
and next to the first-born among the males, to both winch 
the Roman law is a stranger Foi if all the children of three 

d Selden , dc succ Ebr. cl c Nov 110 c 1 In U S 1 6 
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sisters were in England to claim per capita , m their own right 
as next of kin to the ancestor, without any respect to the 
stocks from whence they spuing, and those children weie 
partly male and partly female , then the eldest male among 
them would exclude not only his own brethren and sisters, 
but all the issue of the other two daughters , or else the law 
in this instance must be inconsistent with itself, and depart 
from the piefeience which it constantly gives to the males 
and the first-born, among persons in equal degree Wheieas, 
by dividing the inheritance according to the roots, or stirpes 
the rule of descent is kept uniform and steady the issue of 
the eldest son excludes all other pietenders, as the son him- 
self (if living) would have done, but the issue of two daugh- 
ters divide the inheritance between them, provided their 
mothers (if living) would have done the same and among 
these several issues, or representatives of the respective roots, 
the same prefeience to males and the same right of primo- 
geniture obtain as would have obtained at the fhst among the 
loots themselves, the sons 01 daughters of the deceased As 
if a man hath two sons, A and B, and A dies leaving two 
[ 219 ] sons, and then the grandfather dies , now the eldest son of A 
shall succeed to the whole of his grandfathei’s estates and if 
A had left only two daughters, they should have succeeded 
also to equal moieties of the whole, in exclusion of B and his 
issue. But if a man hath only three daughters, C, D, and E , 
and C dies leaving two sons, D leaving two daughters, and 
E leaving a daughter and a son who is younger than Ins 
sister here, when the grandfather dies, the eldest son of C 
shall succeed to one third, in exclusion of the younger, the 
tw'o daughtei s of D to another third in partnership ; and 
the son of E to the remaining third, in exclusion of his elder 
sister And the same right of representation, guided and 
restrained by the same rules of descent, prevails downwards 
m infinitum 

Yet this right does not appear to have been thoroughly 
established in the time of Henry the second, when Glanvill 
wrote . and therefore, in the title to the crown especially, 
we find frequent contests between the younger (but surviv- 
ing) brother and his nephew (being the son and represent- 
ative of the elder deceased) in regard to the inheritance of 
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their common ancestor for the uncle is certainly nearer of 
kin to the common stock, by one degree, than the nephew , 
though the nephew, by representing his father, has in him 
the right of primogeniture. The uncle also was usually 
better able to perfoim the services of the fief, and besides 
had frequently superior interest and strength to back his 
pretensions, and crush the right of his nephew. And even 
to this day, in the lower Saxony, proximity of blood takes 
place of representative primogeniture , that is, the younger 
surviving brother is admitted to the inheritance before the 
son of an eldei deceased which occasioned the disputes 
between the two houses of Mecklenburg Schwerin and 
Strehtz, m 1692 f Yet Glanvil, with us, even m the 
twelfth century, seems® to declare for the light of the ne- 
phew by representation , provided the eldest son had not 
received a provision in hinds from his father, oi (as the civil 

law would call it) had not been foris-familiated, in his life- [ 220 ] 

time King John, howevei, who kept his nephew Arthur 
from the throne, by disputing this right of repiesentation, 
did all in Ins power to abolish it throughout the realm h 

but in the time of Ins son, king Hemy the third, we find 

the rule indisputably settled m the manner we have here 
laid it down 1 , and so it has continued ever since And thus 
much for lineal descents. 

V A fi fi h mleis, that on failure of lineal descendants, 
or issue, of the person last seised, the inheritance shall descend 
to Ins collateral relations, being of the blood of the first pur- 
chase , subject to the three preceding rules 

Thus If Geoffrey Stiles purchases land, and it descends to 
John Stiles his son, and John dies seised thereof without 
issue; whoever succeeds to this inheritance must be of the 
blood of Geoff'i ey, the first purchaser of this family k The 
first purchaser, perqmsitm, is he who first acquired the estate 
to Ins family, whether the same was transferred to him by 
sale ot by gift, or by any other method, except only that of 
descent 

f Mod Un Hist xln 334 1 Bracton, l 2 c 30 § 2, 
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This is a rule almost peculiar to our own laws, and those 
of a similar original Foi it was entirely unknown among 
the Jews, Gieeks, and Romans, none ot whose laws looked 
any farthei than the person himselt who died seised of the 
estate, but assigned him an lien, without considering by 
what title lie gained it, 01 bom what ancestor he denved it 
But the law ol Normandy 1 agrees with oui law m this 
respect , nor indeed is that agreement to be wondered at, 
since the law of descents in both is of feodal oiigmal , and 
this rule or canon cannot otherwise be accounted for than by 
lecurring to feodal piniciples 

When feuds fust began to be heieditary, it was made a 
necessary qualification ot the lien, who w r ould succeed to a 
feud, that he should be of the blood of, that is, lineally de- 
[ 221 ] sceuded from, the fiist feuelatoiy or pmchasoi In conse- 
quence wheieof, if a vasal died seised ot a feud of Ins own 
acquning, oi ftudum novum , it could not descend to any but 
his own offspring, no, not even to Ins In other, because he 
was not descended, nor derived his blood, liom the fiist ac- 
quuei But if it was Jiudum antiquum, that is, one descended 
to the vasal fiom his ancestois, then lus brothel, oi such 
other collateral lelation as was elescended and denved Ins 
blood from the fiist feudatory, might succeed to such inhe- 
ritance To tins purpose speaks the following lule, (i J>alei 
“ Ji alii, sine legitimo liacude dejuncto, in benefuo, qtiodioium 
“ pat) is fiat , succedat sin autem units e fi at) thus a domino feu- 
“ dum accepci it, eo dejuncto sine legitimo haei edc. ft ater ejus in 
“ ftudum non snciedit m ” The true feodal reason foi which 
lule was this, that wli it was given to a man, foi Ins personal 
seivice and peisonal ment, ought not to descend to any but 
the heirs of lus person Anil theiefoie, as in estates-tail, 
(which a pioper feud very much lcsembled,) so in the feodal 
donation, “ nomen haeiedis, m puma investituia expressum, 
“ tantum ad descendant cs ex cm pm e pi inn vasalli extenditur , 
“ et non ad collate) ales, nisi cxcorpoie pnmi vasalli sive stipitis 
“ descendant n ,” the will of the donoi, or ongmal lord, 
(when feuds were turned fiom life-estates into inheritances,) 

1 Gr Couslum c 21. n Craig 11 t 9 § 36 
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not being to make them absolutely hereditaiy, like the Ro- 
man allodium, but hereditary only submodo not hereditaiy to 
the collateral lelations, or lineal ancestors, 01 husband, or 
wile of the feudatory, but to the issue descended from his 
body only 

However, in piocess of time, when the feodal rigour 
was m part abated, a method was invented to let in the 
collateral relations of the grantee to the inheiitance, by 
by granting him a feudum novum to hold ut feudum antiquum, 
that is, with all the qualities annexed of a feud derived from 
his ancestors, and then the collateial lelations weie ad- 
mitted to succeed even in injimtum , because they might 
have been of the blood of, that is, descended from, the first 
nnagmaiy purchasoi Foi since it is not ascertained in such [ 222 ] 
geneial giants, whether this feud shall be held ut feudum 
patci uum oi jeudurn avilum, but ut Jeudurn antiquum merely, 
as a feud of indefinite antiquity that is, since it is not ascer- 
tained from winch of the ancestors of the grantee this feud 
shall be supposed to have descended ; the law will not ascer- 
tain it, but will suppose any ot his ancestois, pro ie nata, to 
have been the fiist purchasor and therefore it admits any of 
his collateial kindled (who have the othei necessary requi- 
sites) to the inheritance, because eveiy collateral kinsman 
must be descended horn some one of Ins lineal ancestois 

Ot this nature are all the giants of fee-simple estates of 
this kingdom, for theie is now m the law ot England no 
such thing as a grant of a Jeudurn novum, to be held ut no- 
vum unless in a case of a fee-tail, and there we see that 
this rule is strictly observed, and none but the lineal de- 
scendants of the first donee (or puichasor) are admitted, but 
eveiy grant of lands in fee-simple is with us a Jeudurn novum 
to be held ut antiquum, as a feud whose antiquity is indefi- 
nite , and therefore the collateral kindred of the grantee, or 
descendants from any of his lineal ancestors, by whom the 
lands might have possibly been purchased, are capable of 
being called to the inheritance 

Yet when an estate hath really descended m a course of 
inheritance to the person last seised, the 6trict rule of the 
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feodal law is still observed , and none are admitted but the 
heirs of those thiough whom the inheritance hath passed 
for all othefs have demolish ably none ot the blood of the 
first purchasoi in them, and therefoie shall nevei succeed 
As, if lands come to John Stiles by descent fiom Ins mo- 
ther Lucy Baker, no relation of his fathei (as such) shall 
ever be his heir of these lands, and vice veisa, if they de- 
scended from his fathei Geolfiey Stiles, no 1 elation of his 
mother (as such) shall ever be admitted theieto, foi his 
father’s kindred have none of Ins mother’s blood, nor have 
lus mothei’s relations any share of his father’s blood And 
so if the estate descended fiom Ins father’s lather, George 
Stiles, the relations of Ins fathei ’s mothei, Cecilia Kempe, 
shall for the same leason nevei be admitted, but only those of 
[ 223 ] his fathei ’s fathei This is also the mlc of the Fiench law 0 , 
which is derived from the same feodal fountain (6) 

Hfre we may obseive, that so far as the feud is leally 
antiquum , the law ti aces it back, and will not suffei any to 
inherit but the blood of those ancestors, from whom the feud 
was conveyed to the late proprietor But when, through 
length of time, it can trace it no fai tiler, as if it be not 
known whethei Ins grandfathei, George Stiles, inherited it 
fiom lus fathei Walter Stiles, or his mother Christian Smith, 
or if it appear that his grandfather was the first grantee, and 
so took it (by the general law) as a feud of indefinite anti- 
quity , in either ot these cases the law admits the descend- 
ants of any ancestoi of George Stiles, either paternal or ma- 
ternal, to be in their due ordei the heirs to John Stiles of 
this estate, because in the fiist case it is really uncertain, and 
in the second case it is supposed to be uncertain, whether the 
grandfather denved his title fiom the part of his father or his 
mother. 

This then is the great and general principle, upon which 
the law of collateral inheritances depends , that upon failure 

° Doraat part 2 pr 
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of issue in the last pi oprietor, the estate shall descend to the 
blood of the first puichasor, or that it shall result back to 
the heirs of the body of that ancestor, from whom it either 
really has, or is supposed by fiction of law to have originally 
descended, according to the rule laid down in the year 
books p , Fitzherbert <! , Biook r , and Hale', “that he who 
“ would have been heir to the father of the deceased” (and, 
of course, to the mother, or any othei real or supposed pur- 
chasing ancestor) “ shall also be heir to the son ,” a maxim, 
that will hold universally, except m the case of a brother or 
sister of the half-blood, which exception (as we shall see 
hereaftei ) depends upon very special grounds 

The rules of inheritance that lemam are only rules of 
evidence, calculated to investigate who the pui chasing ances- 
tor was , which in feudis veie antiquis has m process of time 
been foi gotten, and is supposed so to be in feuds that are held [ 224 ] 
ut antiquis 

VI A sixth rule or canon therefore is, that the collateral 
heir of the person last seised must be his next collateral kins- 
man, of the whole blood 

Finsr, he must be his next collateral kinsman, either 
personally or jut e rcpresentatioms , which proximity is 
reckoned accmding to the canonical degiees of consan- 
guinity before mentioned Therefore, the brother being in 
the first degiee, he and his descendants shall exclude the 
uncle and lus issue, who is only in the second And herein 
consists the true reason of the different methods of comput- 
ing the degrees of consanguinity, in the civil law on the 
one hand, and m the canon and common laws on the other 
The civil law regards consanguinity, principally with respect 
to successions, and therein very natuially considers only the 
person deceased, to whom the relation is claimed it there- 
fore counts the degiees of kindred according to the number 
of persons through whom the claim must be derived from 
him, and makes not only his great-nephew but also his 
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first-cousin to be both related to him in the fouith degiee, 
because there aie three persons between him and each of them 
The canon law regaids consanguinity principally with a 
view to prevent incestuous maruages, between those who 
have a laige portion ot the same blood 1 unnmg m then 
1 espective veins , and therefore looks up to the authoi of that 
blood, 01 the common ancestoi, reckoning the degiees from 
lum so that the gieat-nephew is related in the third ca- 
nonical degree to the person proposed, and the first-cousin in 
the second the former being distant tlnee degrees from the 
common ancestoi (the fathei of the p> opositus), and theiefore 
deriving only one-fouith of his blood fiom the same fountain, 
the lattei, and also the j» opositus himself, being each of them 
drstant only two degrees fiom the common ancestor (the 
grandfather of each), and theiefoie having one half of each 
of their bloods the same The common Jaw legal ds con- 
sanguinity principally with lcspect to descents, and having 
therein the same object m view as the civil, it. may seem as 
if it ought to pioceed accoidmg to the crvil computation 
[ 225 ] But as it also lespects the pm chasing ancestoi, from whom 
the estate was derived, it theiein lesemblesthe canon law, and 
therefore counts it’s degrees m the same mannei Indeed the 
designation of person, in seeking foi the next of km, will 
come to exactly the same end (though the degrees will be 
differently numbered), wlnchevei method of computation we 
suppose the law ot England to use, since the light of re- 
presentation, ot the patent by the issue, is allowed to prevail 
in uifimtum This allowance was absolutely necessary, else 
there would have frequently been ninny claimants in exactly 
the same degree of kindled, as (for instance) uncles and 
nephews ot the deceased , which multiplicity, though no 
matenal inconvenience m the Roman law ot partible in- 
heritances, yet would have been productive of endless con- 
fusion where the right of sole succession, as with us, is 
established The issue or descendants therefore of John 
Stiles’s brothei are all of them in the first degree of kindred 
with lespect to inheritances, those of his uncle in the second, 
and those of his great-uncle in the third; as their respective 
ancestors, if living, would have been; and are seveially called 
to the succession in right of such their representative prox- 
imity 
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The right of representation being thus established, the 
former part of the present rule amounts to this , that, on 
failure of issue of the person last seised, the inheritance shall 
descend to the othei subsisting issue of his next immediate 
ancestor. Thus, if John Stiles dies without issue, his estate 
shall descend to Francis his brother, or his representatives , 
he being lineally descended from Geoffiey Stiles, John’s next 
immediate ancestor, or father On failure of brethren, oi 
sisters, and their issue, it shall descend to the uncle of John 
Stiles, the lineal descendant of lus grandfathei George, and 
so on in infinitum Very similar to which was the law of 
mheutance among the antient Germans, our progenitors 
“ hacrcdcs successoi esqur, siu cuique libeu, et nullum, trsta- 
“ mention si hbei i non sunt, proxunus giadus in posscssione, 
“ Jiatirs , pat) in, avunculi 1 ” 

Now heic it must be obseived, that the lineal aneestois, 
though (according to the first mle) incapable themselves of 
succeeding to the estate, because it is supposed to have al- 
already passed them, ai e yet the common stocks from which 
the next successor must spiing And theiefore m the Jewish 
law, which in this lespect entnely coi responds with ouis u , 
the father oi othei lineal ancestoi is himself said to be the 
heir, though long since dead, as being repiesented by the 
persons of Ins issue, who aie held to succceed, not in their 
own lights, asbiethien, uncles, <§c, but in right of represent- 
ation, as the offspi ing of the father, grandfathei , fyc of the 
deceased " But, though the common ancestor be thus the 
root of the inheritance, yet with us it is not necessary to name 
him in making out the pedigree or descent For the descent 
between two bi others is held to be an immediate descent, 
and therefore title may be made by one brothei or his repre- 
sentatives to oi though anothei, without mentioning their 
common fathei x . If Geoffiey Stiles hath two sons, John 
and Francis, Francis may claim as heir to John, without 
naming their father Geoffrey , and so the son of Francis 
may claim as cousin and heir to Matthew the son of John, 
without naming the grandfather , viz as son of Francis, who 

' Tacitus de mor Germ 20 x 1 Sul 1 96 1 Vent 42S 1 Lev 60 
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was the brother of John, who was the father of Matthew. 
But though the common ancestois are not named m deducing 
the pedigree, yet the law still respects them as the fountains 
of inheritable blood, and theiefore, in older to ascertain 
the collateral heir of John Stiles, it is first necessary to recur 
to his ancestors in the first degree, and if they have left any 
other issue besides John, that issue will be his heir On de- 
fault of such, we must ascend one step higher, to the ances- 
tors in the second degree, and then to those in the third and 
fourth, and so upwards in infinitum, till some couple of an- 
cestors be found, who have other issue descending from them 
beside the deceased, m a parallel 01 collateral line From 
these ancestors the heir of John Stiles must derive Ins de- 
scent, and in such derivation the same rules must be ob- 
[ 227 ] seived, with regard to sex, primogeniture, and repiesent- 
ation, that have before been laid down with regard to lineal 
descents from the person ot the last proprietor 

But, secondly, the heir need not be the nemest kinsman 
absolutely, but only sub moclo , that is, he must be the nearest 
kinsman of the whole blood , for if there be a much nearer 
kinsman of the half blood, a distant kinsman of the whole 
blood shall be admitted, and the other entirely excluded , 
nay, the estate shall escheat to the lord, sooner than the half 
blood shall inherit 

A kinsman of the whole blood is he that is derived, not 
only from the same ancestor, but from the same coilple of 
ancestors For, as eveiy man’s own blood is compounded 
of the bloods of his respective ancestors, he only is properly 
of the whole or entire blood with another, who hath (so fai 
as the distance of degrees will permit) all the same ingre- 
dients in the composition of his blood that the other had 
Thus the blood of John Stiles being composed of those of 
Geoffrey Stiles his lather, and Lucy Baker his mother, there- 
fore his brother Francis, being descended from both the 
same parents, hath entirely the same blood with John Stiles , 
or he is his brother of the whole blood. But if, after the 
death of Geoffrey, Lucy Bakei the mother marries a second 
husband, Lewis Gay, and hath issue by him , the blood of 
this issue, being compounded of the blood of fyocy fyfcer 
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(it is true) on the one part, but that of Lewis Gay (instead 

of Geoffrey Stiles), on the other part, it hath therefore only 

half the same ingredients with that of John Stiles ; so that 

he is only his brothei of the half blood, and for that reason 

they shall never inherit to each other So also, if the father 

has two sons, A and B, by diffeient venters or wives ; now 

these two brethren are not brethren of the whole blood, and 

therefore shall never inherit to each other, but the estate 

shall rather escheat to the lord Nay, even if the father dies, 

and his lands descend to his eldest son A, who enters thereon, 

and dies seised without issue , still B shall not be heir to this 

estate, because he is only of the halt blood to A, the person 

last seised but it shall descend to a sister (if any) of the 

whole blood to A for in such cases the maxim is, that the 

seisin or possessio fiatris facit sot ot cm esse haeredem Yet, [ 228 ] 

had A died without entry, then B might have inherited not 

as heir to A Ins half-brother, but as heir to their common 

father, who was the person last actually seised y 

This total exclusion of the half blood from the inherit- 
ance, being almost peculiar to our own law is looked upon 
as a strange hardship by such as ai e unacquainted with the 
reasons on which it is grounded But these censures arise 
from a misappiehension of the rule, which is not so much to 
be considered in the light of a rule of descent, as of a rule of 
evidence • an auxiliary rule, to carry a former into execution. 

And here we must again remember, that the great and most 
universal principle of collateral inheritances being this, that 
the heir to a feudurn antiquum, must be of the blood ot the first 
feudatory or purchasor, that is, denved in a lineal descent 
from him ; it was originally requisite, as upon gifts in tail it 
still is, to make out the pedigree of the heir from the first 
donee or purchasor, and to shew that such heir was his lineal 
representative But when, by length of time and a long 
course of descents, it came (in those rude and unlettered 
ages) to be forgotten who was really the first feudatory or 
purchasor, and thereby the proof of an actual descent from 
him became impossible ; then the law substituted what sir 
Mai tin Wright 1 calls a teasonabie, in. the stead of an impos - 
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sible, proof, for it remits the proof of an actual descent from 
the first purchasor , and only requires m lieu of it, that the 
claimant be next of the whole blood to the peison last in 
possession, (or derived from the same couple of ancestors) , 
which will probably answer the same end as if he could trace 
his pedigree in a direct line from the first purchasoi For 
he who is my kinsman of the whole blood, can have no an- 
cestors beyond or higher than the common stock, but what 
are equally my ancestors also , and mine are vice vet sa his 
he therefore is very likely to be derived from that unknown 
ancestoi of mine, from whom the inheritance descended But 
a kinsman of the half blood has but one half of his ancestors 
above the common stock the same as mine, and therefore 
theie is not the same probability of that standing lequisite m 
the law, that he be denved from the blood of the first pur- 
chasci 

229 ] To illustrate this by example Let there be John Stiles, 
and Fiancis, brotheis, by the same father and mothei, and 
anothei son of the same mothei by Lewis Gay, a second hus- 
band Now, if John dies seised of lands, but it is uncertain 
whether they descended to lnm fiom Ins fathei or mother, 
in this case Ins biother Francis, of the whole blood, is 
qualified to be his heir foi he is sure to be in the line of 
descent fiom the first puichasor, whethei it were the line of 
the father or the mother But it Francis should die before 
John, without issue, the mother’s son by Lewis Gay (or 
brother of the half blood) is utterly incapable of being heir , 
for he cannot prove lus descent from the first purchasor, who 
is unknown, nor has lie that fan probability which the law 
admits as presumptive evidence, since he is to the full as 
likely not to be descended horn the line of the first pur- 
chasor, as to be descended , and therefore the inheritance 
shall go to the neaiest relation possessed of this presumptive 
proof, the whole blood 

And, as this is the case m feudis antiquis, where there 
really did once exist a purchasing ancestor, who is forgotten , 
it is also the case in feudis novis held ut antiquis, where the 
purchasing ancestor is merely ideal, and nevei existed blit 
only m fiction of law. Of this nature are all grants of lands 
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m fee-simple at this day, which are inheritable as if they 
descended from some uncertain indefinite ancestor, andtheie- 
fore any of the collateral kindred of the real modem purchusor 
(and not his own offspring only) may inherit them, pro- 
vided they be of the whole blood , for all such are, in judg- 
ment of law, likely enough to be derived from this indefinite 
ancestor but those of the halt blood are excluded, foi want 
of the same probability. Nor should this be thought hard, 
that a bi other of the purchasoi, though only of the half blood, 
must thus be disinheuted, and a more lemote relation of the 
whole blood admitted, merely upon a supposition and fiction 
of law since it is only upon a like supposition and fiction, 
that brethren of purchasors (whether of the whole or halt 
blood) are entitled to inherit at all, for we have seen that in 
feudis stiicte novis neither brethren nor any other collaterals [ 230 ] 
were admitted As therefore in Jeudis antiquis we have seen 
the reasonableness of excluding the half blood, if by a fiction 
of law a Jeudum novum be made descendible to collaterals as 
it it was Jeudum antiquum, it is just and equitable that it 
should be subject to the same restnctions as well as the same 
latitude of descent 

Perhaps by this tune the exclusion of the half blood does 
not appear altogether so unreasonable as at first sight it js 
apt to do It is certainly a veiy fine-spun and subtle nicety, 
but considering the pi maples upon which our law is founded, 
it is not an injustice, nor always a haidship, since even the 
succession of the whole blood was onginally a beneficial in- 
dulgence, rather than the strict light of collateials, and 
though that indulgence is not extended to the demi-kmdred, 
yet they are lately abndged of any right which they could 
possibly have enjoyed before The doctrine of the whole 
blood was calculated to supply the frequent impossibility of 
proving a descent from the fust purchasor, without some 
proof of which (according to our fundamental maxim) there 
can be no inheritance allowed of And this purpose it an- 
swers, for the most pait, effectually enough. I speak with 
these restrictions, because it does not, neither can any other 
method, answer this purpose entirely. For though all the 
ancestors of John Stiles, above the common stock, are also 
tlie ancestors of his collateral kinsman of the whole blood : 
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yet, unless that common stock be in the first degree, (that is 
unless they have the same father and mother,) there will be 
intermediate ancestoi s, below the common stock, that belong 
to either of them respectively, from which the other is not 
descended, and therefore can have none of their blood 
Thus, though John Stiles and Ins brothei of the whole blood 
can each have no other ancestors than what are m common to 
them both , yet, with legard to Ins uncle wheie the common 
stock is removed one degree higher, (that is the grandfather 
and grandmothei,) one half of John’s ancestois will not be 
the ancestors of his uncle his jiatruus, or fathei’s brother, 
derives not his descent from John’s maternal ancestors • nor 
his avunculus, or mother’s bi other, fiom those in the paternal 
[ 231 ] line. Here then the supply of proof is deficient, and by no 
means amounts to a certainty and the higher the common 
stock is removed, the more w ill even the probability decrease 
But it must be observed, that (upon the same principles of 
calculation) the half blood have always a much less chance to 
be descended from an unknown indefinite ancestor of the 
deceased, than the whole blood m the same degree As, m 
the first degree, the whole brother of John Stiles is sure to 
be descended fiorn that unknown ancestor, Ins half brother 
lias only an even chance, foi half John’s ancestors are not 
his So, in the second degree, John’s uncle of the whole 
blood has an even chance but the chances aie three to one 
against his uncle of the half blood, foi three fourths of John’s 
ancestois are not lus. In like manner, in the third degree, 
the chances are only three to one against John’s great-uncle 
of the whole blood, but they are seven to one against Ins 
great-uncle of the half blood, for seven-eighths of John’s an- 
cestors have no connexion in blood with him. Therefore the 
much less probability of the half blood’s descent from the first 
purchasor, compared with that of the whole blood, in the 
several degrees, has occasioned a general exclusion of the 
half blood in all 

But, while I thus illustrate the reason of excluding the 
half blood in general, I must be impartial enough to own, 
that, in some instances, the practice is carried farther than 
the principle upon which it goes will warrant. Particularly 
when a kinsman of the whole blood m a remoter degree, as 
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the uncle or great-uncle, is pieferred to one of the half blood 
m a neater degiee, as the brother, for the half brothei hath 
t\\e same chance of being descended from the purchasing 
ancestor as the uncle , and a thrice better chance than the 
great-uncle or kinsman m the third degree. (7) It is also 
more especially overstrained, when a man has two sons by 
different venters, and the estate on his death descends from 
lnm to the eldest, who cnteis and dies without issue, m 
which case the youngei son cannot mhei it this estate, because 
he is not of the whole blood to the last propnetoi This, 
it must be owned, carries a hardship with it, even upon feodal 
principles for the i ule was introduced -only to supply the 
proof of a descent from the first purcliasor , but here, as this 
estate notoriously descended fiom the fatliei, and as both the 
brothei s confessedly sprung from him, it is demonstrable that 
the half hi other must be of the blood ot the first purcliasor, 
who was eithei the father or some of the father’s ancestors 
When, theiefore, there is actual demonstration of the thing to 
be proved, it is hard to exclude a man by a rule substituted to 
supply that proof when deficient So far as the inheritance 
can be evidently traced back, there seems no need of calling 
in this presumptive proof, this rule of probability, to investi- 
gate what is alieady certain Had the elder brother, indeed, 
been a purcliasor, there would have been no hardship at all, 
for the reasons already given or liad th ejtatet utci inus only, 
01 brother by the mothei’s side, been excluded from an inhe- 
ritance which descended from the father, it had been highly 
reasonable. 


a A still harder case than this happen- 
ed, M 10 Edw III On the death of a 
man, who had three daughters by a tirst 
wife, and a fourth by another, his lands 
descended equally to all four as copar- 
ceners Afterwards the two eldest died 
without issue and it was held, that the 
third daughter alone should inherit their 
shares, as being their heir of the whole 


blood , and that the youngest daughter 
should retain only her original fourth 
part ot their common father’s lands 
( 10 Ass 27 ) And yet it was clear law 
in M 19 Edw II that where lands had 
descended to two sisters of the half blood, 
as coparceners, each might be heir of 
those lands to the other Mayn Edw II 
628 Fit* abr tit quare impedit 177 


(7) Mr Christian observes correctly, that this should be twite , half 
brothers have halt the same blood, great-uncle and great nephew one- 
fourth , it is, therefore, two to one 

YOL. XI. S 
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Indeed, it is tins very instance, of excluding a frater con- 
sanguineus, or brother by the fathei’s side, from an inherit- 
ance which descended a pat) e, that Craig b has singled out 
on which to ground his strictures on the English law of half 
blood And, really, it should seem as if originally the custom 
of excluding the half blood in Normandy 0 extended only to 
exclude a frate) utermus, when the inheiitance descended a 
a patre, and vice versa , and possibly in England also , as even 
with us it remained a doubt, in the time of Bracton d , and of 
Fleta *, whether the half blood on the father’s side was ex- 
cluded from the inheritance which originally descended from 
the common father, or only from such as descended fiom the 
respective mothers, and from newly-purchased lands So also 
[ 233 ] the rule of law, as laid down by our Fortescue f , extends no 
farther than this Jratci fratri uterino non succedet in 
haereditate paterna It is moreover worthy of observation, 
that by our law, as it now stands, the crown (which is the 
highest inheritance in the nation) may descend to the half 
blood of the preceding sovereign 5 , so that it be in the blood 
of the first monarch purthasor, or (in the feodal language) 
conqueror of the reigning family Thus it actually did de- 
scend from king Edward the sixth to queen Mary, and from 
her to queen Elizabeth, who were respectively of the half 
blood to each other. For the royal pedigree being always a 
matter of sufficient notoriety, there is no occasion to call m 
the aid of this presumptive rule of evidence, to rendei pro- 
bable the descent from the royal stock, which was formerly 
king William the Norman, and is now (by act of parliament' 1 ), 
the princess Sophia of Hanover Hence also it is that m 
estates-tail, where the pedigree from the first donee must be 
sti ictly proved, half blood is no impediment to the descent 1 : 
because, when the lineage is clearly made out, there is no 
need of this auxiliary proof. How far it may be desirable 
for the legislature to give relief, by ^mending the law of 
descents in one or two instances, and ordainulg that the half 
blood might always inherit, where the estate notoriously de- 
scended from its own proper ancestor, and in cases of new- 

b l 2 t 15 § 14 1 de laud LL Angl 5 

* Gr Couslum c 25 * Plowd 245 Co Litt. 15. 

*> l 2 c SO iS h 13 Will III c 2 

'lid 1 Lot. § 14, 15 
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purchased lands, or uncertain descents, should never be 
excluded by the whole blood in a remoter degree ; or how 
far a private inconvenience should be still submitted to, rather 
than a long-established rule should be shaken, it is not for 
me to determine (8) 

The rule then, together with it’s illustration, amounts to 
this that, in older to keep the estate of John Stiles, as nearly 
as possible in the line of his purch ’sin<r nuccsloi, ’t niu^t de- 
scend to the issue of the nearest couple of ancestors that have 
left descendants behind them , because the descendants of one 
ancestoi only are not so likely to be in the lme of that pur- 
chasing ancestor, as those who are descended from both. 

But here another difficulty arises In the second, third, [ 234 ] 
fourth, and every superior degi ee, every man has many couples 
of ancestors, increasing according to the distances in a geo- 
metrical progression upwards k , the descendants of all which 
respective couples aie (representatively) related to him in the 
same degree Thus m the second degree, the issue of George 
and Cecilia Stiles and of Andrew and Esther Baker, the two 
grandsires and grandmothers of John Stiles, are each in the 
same degree of propinquity , in the third degree, the respec- 
tive issues of Walter and Christian Stiles, of Luke and 
Frances Kempe, of Herbert and Hannah Baker, and of 
James and Emma Thorpe, are (upon the extinction of the 
two mferioi degrees) all equally entitled to call themselves the 
next kindred of the whole blood to John Stiles To which 
therefore of these ancestors must we first resort, in order to 
find out descendants to be preferably called to the mhent- 
anie ? In answer to this, and likewise to avoid all other 
confusion and uncertainty that might arise between the 
several stocks wherein the purchasing ancestor may be 
sought for, another qualification is requisite, besides the proxi- 
k See page 204 


(8) Though half-brothers cannot take immediately as heirs to each 
other, yet indirectly they may, as “if there be two brothers by divers 
venters, and the elder is seised of land m fee, and die without issue, and 
his uncle enter as next heire to him, who also dies without issue, now the 
yonger brother may have the land as heire to the uncle, for that he is of 
the whole blood to tem. n Litt. 8. 8 
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mity and entirety, which is that of dignity or worthiness, of 
blood. For, 

VII. The seventh and last rule or canon is, that m col- 
lateral inheritances the male stocks shall be preferred to the 
female, (that is, kindled derived from the blood of the male 
ancestors, however remote, shall be admitted before those 
from the blood of the female, however near,) — unless where 
the lands have, m fact, descended from a female 

Thus the relations on the fathei’s side are admitted in in- 
finitum, before those on the mothei’s side aie admitted at 
all 1 , and the relations of the father’s father, before those of 
the father’s mother , and so on And in this the English 
law is not singular, but warranted by the examples of the 
Hebrew and Athenian laws, as stated by Selden" 1 , and 
Petit " , though among the Greeks in the time of Hesiod °, 
when a man died without wife 01 children, all his kindred 
£ 235 ] (without any distinction) divided his estate among them 
It is likewise warranted by the example of the Roman laws , 
wherein the agnati, or relations by the father, were preferred 
to the cognati, or relations by the mother, till the edict of the 
emperor Justinian p abolished all distinction between them. 
It is also conformable to the customary law of Normandy *>, 
which indeed in most respects agrees with our English law of 
inheritance 

However, I am inclined to think, that this rule of our 
law does not owe it’s immediate original to any view of con- 
foimity to those which I have just now mentioned, but was 
established in order to effectuate and carry into execujpm 
the fifth rule, op principal canon of collateral inheritance, 
before laid down , that every heir must be of the blood of 
the first purchasor For, when such first purchasor was not 
easily to be discovered after a long course of descents, the 
lawyers not only endeavoured to investigate him by taking 
the next relation of the whole blood to the person last in 
possession, but also, considering that a preference had been 

1 Lilt § 4 ° etoyov, 606 

m de succ Ebraeor c 12 * Nov 118 

* I, L. Attic, 1,1 . (.6 i Gr, Coustum, c 25, 
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given to males (by virtue of the second canon) through the 
whole course of lineal descent from the first purchasor to 
the present time, they judged it more likely that the lamh> 
should have descended to the last tenant from his male than 
from his female ancestors , from the father (for instance) 
rather than from the mother , from the father’s father rather 
than from the father’s mother and therefore they hunted 
back the inheritance (if I may be allowed the expression) 
thiough the male line, and gave it to the next relations on 
the side of the fathei, the fatliei’s fathei, and so upwards, 
imagining with reason that this was the most probable way 
of continuing it m the line of the first purchasor. A con- 
duct much more lational than the preference of the agnati , 
by the Roman laws which, as they gave no advantage to 
the males in the fiist instance or direct lineal succession, had 
no reason for prefeirmg them in the transverse collateral 
one , upon which account this preference was very wisely 
abolished by Justinian. 

That this was the true foundation of the preference of the [ 236 
agnati or male stocks in our law, will farthei appeal, if we 
consider, that, whenevei the lands have notoriously descended 
to a man fiom his mothei’s side, tlus rule is totally reversed ; 
and no relation of Ins by the father’s side, as such, can ever 
be admitted to them , because he cannot possibly be of the 
blood of the first purchasoi And so, e convey so , if the lands 
descended from the father’s side, no relation of the mother, 
as such, shall ever inherit So also, if they m fact descended 
to John Stiles, from his father’s mother Cecilia Kempe; 
here not only the blood of Lucy Baker his mothei, but also 
oLGeorge Stiles his fathei ’s father, is perpetually excluded. 

Ami, in like manner, if they be known to have descended 
from Fiances Holland the mother of Cecilia Kempe, the 
line not only of Lucy Baker, and of George .Stiles, but also 
of Luke Kempe the father of Cecilia, is excluded. Whereas, 
when the side from which they descended is forgotten, or 
never known, (as in the case of an estate newly purchased to 
be holden ut Jeudum antiquum ,) here the right of mheiitance 
first runs up all the father’s side, with a preference to the 
male stocks in every instance ; and, if it finds no heirs there, 
it then, and then only, resorts to the mother’s side , leaving 

s 3 
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no place untried, m order to find heirs that may by possibility 
be derived from the original purchasor The greatest pro- 
bability of finding such was among those descended from the 
male ancestors , but, upon failure of issue there, they may 
possibly be found among those derived fiom the females. 

This I take to be the true reason of the constant prefer- 
ence of the agnatic succession, or issue derived fiom the 
male ancestors, through all the stages of collateral inheritance, 
as the ability for personal service was the reason for preferring 
the males at first in the direct lineal succession. We see 
clearly, that if males had been perpetually admitted, in utter 
exclusion of females, the tracing the inheritance back through 
the male line of ancestoi s must at last have inevitably brought 
us up to the first purchasor but as males have not been 
[ 237 ] perpetually admitted , but only generally preferred , as females 
have not been utterly excluded , but only generally postponed 
to males ; the tracing the inheritance up through the male 
stocks will not give us absolute demonstration, but only a 
sti ong probability, of arriving at the first purchasor which, 
joined with the other probability, of the wholeness or entirety 
of blood, will fall little short of a certainty 

Before we conclude this branch of our inquiries, it may 
not be amiss to exemplify these rules by a short sketch of 
the manner m which we must search for the heir of a person, 
as John Stiles, who dies seised of land which he acquired, and 
which therefore he held as a feud of indefinite antiquity r . 

In the first place succeeds the eldest son, Matthew Stiles, 
or his issue (n° 1 ) — if his line be extinct, then Gilbert 
Stiles, and the other sons respectively, in order of birth, 
their issue* (n° 2 ) — in default of these, all the daughters 
together, Margaret and Charlotte Stiles, or their issue • 
(n° 3 ) — On failure of the descendants of John Shies, himselfj 
the issue of Geoffrey and Lucy Stiles, his parents, is called 
m viz first, Francis Stiles, the eldest brother of the whole 
blood, or his issue, (n° 4.) — then Oliver Stdes, and the 
other whole brothers, respectively, in order of birth, -or 


' See the table of descents annexed 



Ch. 14. 


OF THINGS 


237 


their issue ; n° 5.) — then the sisters of the whole blood all 
together, Bridget and Alice Stiles, or their issue • (n° 6.) — 

In defect of these, the issue of George and Cecilia Stiles, 
his father’s parents , respect being still had to their age and 
sex (n° 7.) — then the issue of Walter and Christian Stiles 
the parents of his paternal grandfather (n° 8.) — then the 
issue of Richard and Anne Stiles, the parents of his paternal 
grandfather’s father, (n° 9.) — and so on in the paternal 
grandfather’s paternal line, or blood of Walter Stdes, in in- 
finitum. In defect of these, the issue of William and Jane 
Smith, the parents of his paternal grandfather’s mother. 

(n° 10.) — and so on in the paternal grandfather’s maternal 
line, or blood of Christian Smith, tn infinitum till both the 
immediate bloods of George Stiles, the paternal grandfather, 
are spent. — Then we must resort to the issue of Luke and 
Frances Kempe, the parents of John Stiles’s paternal grand- [_ 238 
mother (n° 11.) — then to the issue of Thomas and Sarah 
Kempe, the parents of his paternal grandmother’s father : 

(n° 12.) — and so on in the paternal grandmother’s paternal 
line, or blood of Luke Kempe, in infinitum. — In default of 
which we must call in the issue of Charles and Mary 
Holland, the parents of his paternal grandmothei’s mother 
(n° 13 ) — and so on in the paternal grandmother’s maternal 
line, or blood of Frances Holland, in infinitum , till both the 
immediate bloods of Ceciba Kempe, the paternal grand- 
mothei, are also spent — Whereby the paternal blood of 
John Stiles entirely failing, recourse must then, and not before, 
be had to his maternal lelations, or the blood of the Bakers, 

(n° 14, 15, 16 ) Willis’s, (n° 17 ) Thorpe’s, (n° 18, 19.) and 
White’s (n° 20 ) in the same regular, successive order, as ia 
the paternal line. 

The student should however be mfoimed, that the class, 
n° 10, would be postponed to n° 11, m consequence of the 
doctrine laid down, arguendo, by justice Manwoode, in the 
case of Clere and Brooke 8 , fi om whence it is adopted by 
lord Bacon *, and sir Matthew Hale u because, it is said, 
that all the female ancestors on the part of the fathei are 
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ancestor or stipes , and must be put in the place of John 
Stiles. The figures therefore denote the order in which the 
several classes would succeed to John Stiles, and not to each 
other : and before we search for an heir m any of the higher 
figures, (as n° 8) we must be first assured that all the lower 
classes (from n° 1 to n° 7) were extinct, at John Stiles ' s de- 
cease. 
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CHAPTER THE FIFTEENTH. 


of TITLE BY PURCHASE, and first by 
ESCHEAT. 


PURCHASE, pciquisitio . taken in it’s largest and most 
extensive sense is thus delined by Littleton 11 , the pos- 
session of lands and tenements which a man hath by his 
own act or agieemcnt, and not by descent from any of his 
ancestois or kindred In tins sense it is contradistinguished 
from acquisition bj right of blood, and includes every other 
method of coming to an estate, but merely that by inherit- 
ance wherein the title is vested in a peison, not by his own 
act or agreement, but by the single operation of law b . 

Purchase, indeed, in it’s vulgar and confined acceptation, 
is applied only to such acquisitions of land, as are obtained 
by way of bargain and sale for money, or some other valuable 
consideration Cut this falls lai short of the legal idea of 
purchase foi, if I give land ficely to anothei, he is in the 
eye of the law a purchaser c , and falls within Littleton’s de- 
finition, for he comes to the estate by his own agreement : 
that is, he consents to the gift A man who has his father’s 
estate, settled upon him in tail, before he was born, is also a 
pmcliasor for he takes quite another estate than the law of 
descents would have given him Nay, even if the ancestor 
devises his estate to his hen at law by will, with other limit- 
ations, or m any other shape than the course of descents 
would direct, such hen shall take by purchase d But if a 


' § 12 
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man seized in fee, devises his whole estate to his lieir at law, 
so that the heir takes neither a greater nor a less estate by 
£ 242 ] the devise than he would have done without it, he shall be 
adjudged to take by descent % even though it be charged 
with incumbrances f , this being for the benefit of creditors, 
and others, who have demands on the estate of the ancestor (1) 
If a remainder be limited to the heirs of Sempronius, here 
Sempromus himself takes nothing, but if he dies during the 
continuance of the particular estate, his hens shall take as 
purchasois s . But if an estate be made to A foi life, remam- 
der to his right heirs in fee, his heirs shall take by descent 
for it is an antient rule of law, that wheievei the ancestor 
takes an estate for life, the heir cannot by the same convey- 
ance take an estate in fee by purchase, but only by descent h (2) 
And if A dies before entry, still his heirs shall take by de- 
scent, and not by purchase for where the heir takes any 
thmg that might have vested in the ancestor, he takes by way 
of descent 1 2 * * 5 The ancestor, dui ing his life, bearcth m him- 
self all his heirs k ; and therefoie, when once he is or might 
have been seised of the lands, the inheritance so limited to his 
heirs vests ki the ancestor himself and the word “ liens” m 
this case is not esteemed a word of put chase, but a word of 
limitation , enuring so as to increase the estate of the ancestor 
from a tenancy for life to a fee-simple And, had it been 
otherwise, had the heir (who is uncertain till the death of , 'jfje 
ancestoi) been allowed to take a§ a purchasor origiriSly 


* 1 Roll Abr 626 
f Salk 241 Lord Raym 728 
« 1 Roll Abr 627 


h 1 Rep 104 2 Lev 60 _ Raym 334 
1 1 Rep 98 
k Co Litt 22 


(1) This reason has ceased to exiBt with regard to the debts of the 
ancestor, since the 1&4W &M c 14 which see, post, p 378 But 
this was not the only reason why the law favoured a taking by descent, 
rather than by devise , it was more advantageous for the taker himself, as it 
gave him the benefit of warranties of title, and it took away the entry of 

1 any person whom his ancestor had disseised , and it also preserved the 
feudal rights of the lord 

(2) This is what is commonly known by the name of the “ Rule in 
Shelley’s Case,” which has perhipg called forth more Wfcmng and talent 

in its discussion than any other priqpple in the law I refer the student 

to the note of Mr Butler, Co Litt 376 b n 1 , and the references which 

he will there find to the works of Mr Hargrave and Mr, Fearne 

21 
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nominated in the deed, as must have been the case if the re- 
mainder had been expressly limited to Matthew or Thomas 
by name then, in the times of strict feodal tenure, the lord 
would have been defrauded by such a limitation of the fruits 
of his signiory arising fiom a descent to the hen. 

What we call put chase, perquisitio, the feudists called con- 
quest, conquaestus, or conquisitio 1 both denoting any means 
of acquiring an estate out of the common course of inherit- 
ance. And this is still the proper phrase in the law of Scot- 
land m as it was among the Norman jurists, who styled the 
first purchasoi (that is, he rrhn foromJ'it the estate into the [ 243 ] 
family which at presentowns it^the conqueror or conquer cur n . 

Which seems to be all that was meant by the appellation 
which was given to William the Norman, when his manner 
of ascending the throne of England was, in his own and Ins 
successois’ charters, and by the historians of the times entitled 
conquaestus, and lnrnself conquaestoi or conquisitor° signifying 
that he was the fust of his family who acquired the crown of 
England, and fiom whom therefore all future claims by de- 
scent must be derived though now, from our disuse of the 
feodal sense of the word, together with the reflection on lus 
forcible method of acquisition, we are apt to annex the idea 
of victory to this name of conquest or conquisition a title 
which, however just with regard to the a own, the conqueror 
never pretended with regard to the realm of England, nor, 
m fact, evei had r 

The difference in effect, between the acquisition of an 
estate by descent and by purchase, consists principally in 
these two points 1. That by purchase the estate acquires a 
new inheritable quality, and is descendible to the owner’s 
blood in general, and not the blood only of some particular 
ancestor For, when a man takes an estate by purchase, he 
takes it not ut feudum paternum or maternum, which would 
descend only to the heirs by the father’s or the mother’s side 
but he takes it ut feudum antiquum, as a feud of indefinite 
antiquity, whereby it becomes inheritable to his heirs general, 
first of the paternal, and then of the maternal line. 2. An 

1 Craig l 1 t 10 § 18. 0 Spelm Gloss 145 

m Dalrymple of feuds, 210 * See Book I, ch.3 

“ Or. Coustum. Gloss, c. 25. pag, 40 
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estate taken by purchase will not make the heir answerable 
for the acts of the ancestor, as ail estate by descent will. 
For if the ancestor, by any deed, obligation, covenant, or 
the like, bindeth himself and his hens, and dieth , this deed, 
obligation, or covenant, shall be binding upon the heir, so far 
forth only as he (or any other in trust for him q ) had any 
estate of inheritance vested in him by descent from (or any 
estate per outer vie coming to him by special occupahcy, as 
[ 244 ] heir to r ) that ancestor, sufficient to answer the charge * ; 

whether he remains m possession, or hath alienated it before 
action brought t , which sufficient estate is in the law called 
assets , from the French Word assez , enough u . Therefore if 
a man covenants, for himself and his heirs, to keep my house 
can ( an( l then only) compel his heir to per- 
fdrmfPpfViienant, when he has an estate sufficient for this 
purpose, ^ assets, by descent drom the covenantor, for though 
the covenant descends to the heir, whether he! inherits any 
estate or no, it lies dormant* and is not compulsory, until he 
has assets by descent T . 

This is the legaPfclgmfi cation of the word perquisition or 
purchase; and in this sense it includes the five following 
methods of acquiring a title to estates 1. Escheat 2. Oc- 
cupancy. 3. Prescription 4. Forfeiture. 5 Alienation Of 
all these in their order. 


I. Escheat, we may remember w , was one of the fruits 
and consequences of feodal tenure The word itself is ori- 
ginally French or Norman x , in which language it signifies 
chance or accident; and with us it denotes an obstruction of 
the course of descent, and a consequent determination of the 
tenure, by some unforeseen contingency in which case the 
land naturally results back, by a kind of reversion, to the 
original granfor or lord of the fee y . (3) 


q Stat 29 Can'll c 3 § 10 
' /lad % 12 

• 1 P. Wins 777 

* Stat 3&4W &M c 14. 
u Finch law, 119 


* Finch Rep 8 6 
w See pag 72 

1 Eschel or tehee, formed from the 
verb eschoir or tchoir, to happen. 
y 1 Feud 86 Co Litt IS 


(.3) As escheat is founded upon a failure of the blood of the person last 
itued, it will follow, that if the tenant alienes before his death, and so does 

not 
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Escheat therefore being a title frequently vested m the 
lord by inheritance, as being the fruit of a sigmory to which 
he was entitled by descent, (for which reason the lands es- 
cheated shall attend the sigmory, and ^be inheritable by such 
only of his heirs as are capable of inheriting the other *,) it 
may seem m such cases to fall more properly under the for- 
mer general heed of acquiring title to estates, viz. by descent, 
(being vested m him by act of law, and not by his own act or 
agreement,) than under the present, by purchase. But it 
must be remembered that, in order to complete this title by 
escheat, it is necessity that the lord perform an act of his 
own, by 1 entering on the lands and tenements so escheated, or 
suing out a lent of escheat » on failure of which, or by doing 
any act that amounts to an implied waiver of his right, as by 
accepting homage or rent of a stranger who usurps the pos- 
session, his title by escheat is barred b (4) It is therefore in 
some respect a title acquired by his own act, as well as by 
act of law Indeed this may also be said of descents them- 
selves, m which an entry or other seisin is required, in order 
to make a complete title • and therefore this distribution of 
titles by our legal writers, into those by descent and by pur- 
chase, seems in this respect rather inaccurate, and not marked 
with sufficient precision for, as escheats must follow the 
nature of the sigmory to which they belong, they may vest by 
either purchase or descent, according as the sigmory is vested 
And, though sir Edward Coke considers the lord by escheat 
as m some respects the assignee of the last tenant 0 , and 
therefore taking by purchase , yet, on the other hand, the 
lord is more frequently considered as being idtimus haeres, 

z Co Litt IS b Bro Abr tu acceptance, 25 Co 

* Bro Abr tit escheat 26 Lilt. 263 

c 1 Inst. 215 


not die seised, the escheat is prevented And as a devise, though it 
does not take actual effect till the death of the devisor, yet is in the nature 
of a conveyance operating only on the lands belonging to the testator at 
the tune of the execution, and declaring certain uses to which they shall 
be subject at the moment of his death, it is allowed to have the same 
effect Cruise Dig Escheat, 19 21 

(4) According to the authorities cited for this passage in the text, the 
acceptance of rent is not a general bar to the title by escheat, but only 
under certain circumstances. 
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and therefore taking by descent m a kind of caducaty suc- 
cession. 

The law of escheats is founded upon this single principle, 
that the blood of the person last seised m fee-simple, is by 
some means or other, utterly extinct and gone, and, since 
none can inherit his estate but such as are of Ins blood and 
consanguinity, it follows as a regular consequence, that when 
such blood is extinct, the inheritance itself must fail, the land 
must become what the feodal writers denominate fetidum 
apertum , and must result back again (tq, the lord of the fee, 
by whom, or by those whose estata*lie hath, it was given. 

Escheats are frequently divided into those pi opta defectum 
sanguinis , and those propter delictum tenentis the one sort, if 
the tenant dies without heirs ; the other, if his blood be at- 
tainted d But both these species maj well be comprehended 
246 ] under the first denomination only , for he that is attainted 
suffers an extinction of Ins blood, as well as he that dies 
without relations The inheritable quality is expunged in 
one instance, and expires m the other , or, as the doctrine of 
escheats is very fully expiessed m Fleta °, “ dommus capilalis 
“ feodt loco haeredis habeter, quoties pa defectum vel dihctum 
“ extinguitur sanguis tenentis” 

Escheats theiefore arising meiely upon the deficiency of 
the blood, whereby the descent is impeded, their doctnne 
will be better illustrated by considering the several cases 
wherein hereditary blood may be deficient, than by any other 
method whatsoever 

1, 2, 3 The first three cases, wherein inheritable blood 
is wanting, may be collected from the rules of descent laid 
down and explained in the preceding chapter, and therefore 
will need very little illustration or comment. First, when 
the tenant dies without any relations on the part of any of 
his ancestors secondly, when he dies without any relations 
on the part of those ancestors from whom his estate de- 
scended ; thirdly, when he dies without any relations of the 


d Co. Lltt. 13. 92. 


* L6. c.l. 
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whole blood In two of these cases the blood of the first 
purchasor is certainly, in the other it is probably, at an end , 
and therefore m all of them, the law directs, that the land 
shall escheat to the lord of the fee ; for the lord would be 
manifestly prejudiced, if, contrary to the inherent condition 
tacitly annexed to all feuds, any person should be suffered to 
succeed to the lands, who is not of the blood of the first 
feudatory, to whom for Ins personal merit the estate is sup* 
posed to have been granted 

4-. A monster, which hath not the shape of mankind, 
but m any part evidently bears the resemblance of the brute 
creation, hath no inheritable blood, and cannot be heir to 
any land albeit it be brought forth in marriage but, al- 
though it hath deformity in any part of it’s body, yet if it 
hath human shape it may be heir f This is a very antient [ 24-7 ] 
i ule in the law ot England 8 , and it’s reason is too obvious, 
and too shocking, to bear a minute discussion The Roman 
law agiees with our own in excluding such bnths fiom suc- 
cessions h yet accounts them, however, children in some 
lespects, wlieie the parents, or at least the father, could reap 
any advantage thereby 1 (as thejws tnum liber orum, and the 
like) esteeming them the misfortune, rather than the fault, 
ot that parent But oui law will not admit a birth of this 
kind to be such an issue, as shall entitle the husband to be 
tenant by the curtesy k , because it is not capable of inherit- 
ing. And therefore, if there appears no other heir than such 
a prodigious birth, the land shall escheat to the lord 

5. Bastards aie incapable of being hens Bastards, by 
our law, are such children as are not born either in lawful 

f Co Litt 7,8 vel hujus modi , amphavent, ut si pluret 

* Qu i contra formam hu mam generis digitos, vel articulos sicut sex vel pluret, 
concerto more procreantur, oeluti st mulier ubi non debet habere n«i qumque, n mu- 
monstruosum vel prodigiosum enixa sit, tilia natura reddident membra, ut a cur, 
inter liberos non computentur Partus vus fuent, vel gtbbosus, vel membra tor - 
autem y«i membrorum officia amphavit, tiiosa habent Jbxd 1 v tr 5 c SO 
ut si sex digit ot habeat vel si quatuor tan - $ 10 

turn, vel n lantum tmunt, tails inter h- h FJ 1 S 14 
beros connumerabttur Bract Cl c 6 ‘ Ff SO 16. 13S. Paul 4, sent 9, 

§ 7 Sed non dico partum monstruosum § 63. 

hcet natura membra m invent, vel amplt- k Co Litt, J9, 

arent ; mmuent vt in iefectu diguorum, 
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wedlock, or within a competent time after it’s determination *. 
Such are held to be nulltus filn , the sons of nobody , for the 
maxim of law is, qui ex damnato coitu nascuntur , inter liberos 
non computantw m Being thus the sons of nobody, they have 
no blood 411 them, at least no inheritable blood , consequently, 
none of the blood of the first purchasor and, therefore, if 
there be no other claimant than such illegitimate children, 
the land shall escheat to the lord " The civil law differs 
fi om oiu s in tins point, and allows a bastard to succeed to an 
inhentance, if aftei it’s birth the mother was marned to the 
f&thei ° and also, if the fathei had no lawful wife or child, 
then, even if the concubine was never mained to the father, 
yet she and herbastaid son weie admitted each to one-twelfth 
of the mhei itance p and a bastard was likewise capable of 
248 ] succeeding to the whole of his mother’s estate, although she 
was never married , the mother being sufficiently certain, 
though the fathei is not 11 . But our law, m favour of marriage, 
is much less indulgent to bastards. 

There is, indeed, one instance, in which our law has shewn 
them some little regard , and that is usually termed the case 
of bastard eigne and muher puisne This happens when a 
man has a bastard son, and afterwards marnes the mother, 
and by her has a legitimate son, who, m the language of the 
law, is called a mulier , or, as Glanvil r expresses it in his 
Latin, t fihus mulieratus , the woman before marriage being 
concubina, and afterwards muher . Now here the eldest son is 
bastard, or bastar d eigne , and the younger son is legitimate, 
or mulier puisne. If then the father dies, and the bastard eigne 
enters upon his land, and enjoys it to Ins death, and dies 
seised thereof, wheieby the inheritance descends to his issue; 
m this case the mulier puisne, and all other heirs, (though 
minors, feme-coverts, or under any incapacity whatsover,) are 
totally barred of their right * And this, 1. As a punishment 
on the mulier for his negligence, in not entering during the 
bastard' s life, and evicting him 2 Because the law will not 
suffer a man to be a bastardized after his death, "who entered 

' See Book I cli is r IM e 13 

n> Co Litt. 8 Bract M. c 6 § 7. ■> Cod 6 57 5 

" Finch law, 117 ' l 7 c 1 

o Nov, 89 c 8 * Lit! ^ 399 Co Litt. 244. 
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ns heir and tiled seised, and so passed for legitimate in his 
lifetime 3 Because the canon law (following the civil) did 
allow such bastard eigne to he legitimate on the subsequent 
marriage of his mother, and, therefore, the laws of England 
(though they would not admit either the civil oi canon law to 
rule the inheritances of this kingdom, yet) paid such a regard 
to a person thus peculiarly circumstanced, that, after the land 
had descended to his issue, they would not uniavel the matter 
again, and suffei his estate to be shaken But this indulgence 
was shewn to no othci kind ofbastaid, for, if the inothei was 
nevet mamed to the fathei, such bastaid could have no co- 
lourable title at all ' (5) 

As bastards cannot be heirs themselves, so ueithei can they [ 249 ] 
have any liens but those of their own bodies For, as all 
collateral kindled consists in being denved fiom the same 
common ancestoi, and as a bastaid has no legal ancestois, he 
can have no collateral kindled , and, consequently, can have 
no legal heirs, but such as claim by a lineal descent fiom 
lnmsell And, therefoie, if a bastaid purchases 1 ind and dies 
seised thereof without issue, and intestate, the land shall 
escheat to the lord of the fee u 

6 Alifns v , also, aie incapable of taking by descent, oi 
inheiiting” foi they are not allowed to have any inhentable 
blood in them, latliei indeed upon a pi niciple of national oi 
civil policy, than upon reasons strictly feodal Though, it 
lands had been suffered to fall into their hands who owe no 

' Litt §400 ' See Boot I ch 10 

u Bract l 2 c 7 Co Litt 244 * Co Lilt 8 


(5) The second reason is not true generally, for in all otliei cases but 
this a man may be bastardized aftei Ins death, not indeed in the spiritual 
courts, which proceed only m salutem amnue, but in the temporal, where 
the rights of third persons depend on his leginmucj See Fruit \ harts 
of Bath and Montague 1 Salk 120 

The rule itself prevails equally as to daughters , “ if a man h ith issue 
two daughters (by the same woman) the eldest being a bastard, and they 
enter add occupy peaceably as heirs, now the law in favoui of legitimation 
shall not adjudge the whole possession in the muher, who then had the only 
right, biit in both, so as if the bastard hath issue and dieth, hei issue shall 
inherit ” Co Litt 244 
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illegiance to the crown of England, the design of introducing 
our feuds, the defence of the kingdom, would have been 
defeated. Wherefoie, if a man leaves no other relations but 
aliens, his land shall escheat to the lord (6) 

As aliens cannot inherit, so far they are on a level with 
bastards , but as the} are also disabled to hold by purchase x , 
they are undei still greater disabilities And, as they can 
neither hold by puichase, nor by inheutance, it is almost 
superfluous to say that they can have no heirs, since they can 
have nothing foi an lien to inherit, but so it is expressly 
holden y , because they hue not in them any inheritable blood. 

And farther, if an alien be made a denizen by the king’s 
letters patent, and then purchases lands, (which the law allows- 
such a one to do,) lus son, boin beioie Ins denization, shall 
not (by the common law) mheiit those lands , but a son born 
afterwards may, even though his elder brotliei be living , foi 
the father, before denization, had no inheritable blood to 
communicate to lus eldest son , but by denization it acqunes 
[ 250 ] an hereditaiy quality, which will be tiansmitted to his sub- 
sequent posterity Yet if he had been natuiah/ed by act of 
pailiament, such eldest son might then have inherited, foi 
that cancels all defects, and is allowed to have a letrospective 
energy, which simple denization has not 7 '. 

Sir Edwaid Coke 5 also holds, that if an alien comelh into 
England, and there hath issue tw r o sons, who aie thereby 
natuial-born subjects, and one of them pui chases land, and 
dies , yet neither of these brethren can be hen to the other. 
For the commune vinculum, oi common stock of their con- 
sanguinity, is the father, and as he had no inhentable blood 
in him, he could communicate none to Ins sons , and, when 
the sons can by no possibility be heirs to the father, the one 

* Co Lit! 2 * Co Litt 129 

y Ibul 1 Lev 59 1 1 Inst 8 


(a) See ante, vol i p 571 As to the reason here given for excluding 
aliens from taking by descent, it may be observed that permanent property 
in land would create an equally permanent debt of allegiance to the crown , 
but it would be probably an allegiance inconsistent with that which the 
party naturally owed elsewhere 
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of them shall not be heir to the other. And this opinion of 
his seems founded upon solid principles of the antient law 
not only from the rule before cited b , that cestuy , que doit in- 
heritet al pete, doij inha iter al Jits but also because we have 
seen that the only feodal foundation, upon which newly pur- 
chased land can possibly descend to a brother, is the suppo- 
sition and fiction of law, that it descended from some one of his 
ancestors; but in this case, as the intei mediate ancestor was 
an alien, from whom it could by no possibility descend, this 
should destroy the supposition, and impede the descent, and 
the land should be inherited ut feudum stucte novum , that is, 
by none but the lineal descendants ol the purchasing brother ; 
and on failure of them, should escheat to the lord of the fee. 

But this opinion hath been since over-ruled c and it is now 
held foi law, that the sons of an alien born here, may inherit 
to each other , the descent fi om one bi other to another being 
an immediate descent d And reasonably enough upon the 
whole , for, as (in common purchases) the whole of the sup- 
posed descent from indefinite ancestors is but fictitious, the 
law may as well suppose the requisite ancestor as suppose the 
requisite descent 

It is also enacted, by the statute 1 1 & 12 W III c. 6. that [ 251 ] 
all persons, being natuial-boin subjects of the king, may in- 
herit and make their titles by descent from any of their 
ancestors lineal or collateial , although their father oi mother, 
or other ancestoi, by, from, tlnough, or under whom they 
derive their pedigrees, were boin out' of the king’s allegiance. 

But inconveniences weie alterwaids apprehended, m case 
persons should thereby gam a future capacity to inherit, who 
did not exist at the death of the peison last seised As, if 
Francis the eldei brother of John Stiles be an alien, and 
Oliver the younger be a natural-born subject, upon John’s 
death without issue his lands will descend to Oliver the 
younger brother . now, if afterwards Francis has a child 
born m England, it was feaied that, under the statute of 
king William, this new-born child might defeat the estate of 
his uncle Oliver Wherefore it is provided, by the statute 
25 Geo. II. c. 39 that no right of inheritance shall acci ue by 

b See pag 221 and 239 11 See pag 226 

1 1 Ventr 413 1 Lev. 59 1 Sid. 193 
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virtue of the former statute to any peisons whatsoevei unless 
they are m being and capable to take as heirs at the death of 
the person last seised — with an exception, however, to the 
case, where lands shall descend to the daughter of an alien , 
which descent shall be divested m tavoui of au atter-boin 
brothei, or the inheritance shall be divided with an aftei-boru 
sister 01 sisters, according to the usual rule d ot descents by 
the common law 

7. By attainder also, for tteason or other felony, the blood 
of the pei son attainted is so comipted, as to be rendered no 
longei inheritable 

Great caie must be taken to distinguish between foifeitme 
of lands to the king, and this species of escheat to the lord , 
which, by reason of their similitude m some cncumstances, 
and because the ciown is very frequently the immediate lord 
of the fee, and therefore entitled to both, have been often 
confounded togethei Forfeituie of lands, and of whatevei 
else the offender possessed, was the doctrine of the old Saxon 
[ 2 52 ] J aw « s as a p ar t G f punishment for the offence, and does not 
at all relate to the feodal system, nor is the consequence of 
any sigmory oi lordship paramount r but, being a prerogative 
vested ui the crown, was neither superseded nor diminished 
by the introduction oi the Norman tenuies, a fiuit and con- 
sequence oi which, escheat must undoubtedly be reckoned 
Escheat, theiefore, opeiates in subordination to this more 
antient and superior law of forfeiture 

The doctune of escheat upon attainder, taken singly, is 
this that the blood of the tenant, by the commission ot any 
felony, (under which denomination all treasons were iormerly 
comprized s ,) is corrupted and stained, and the original 
donation of the feud is thereby determined, it being always 
granted to the vasal on the implied condition oi dum bene st 
gesscrit Upon the thorough demonstration of which guilt, 
by legal attainder, the feodal covenant and mutual bond ol 
fealty are held to be bioken, the estate instantly falls back 

“ See pag 208 and 214 « 3 Inst. 15 StaU 25Edw III, 

* LL Aelfred c 4 LL Cunut c 5 4 c 2 § 12, 

f 2 Inst 64 Salk 85 
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from the offender to the lord of the fee, and the inheritable 
quality of his blood is extinguished and blotted out for ever. 

In this situation the law of feodal escheat was brought into 
England at the conquest , and in general superadded to the 
antient law of forfeiture. In consequence of which corruption 
and extinction of hereditary blood, the land of all felons would 
immediately revest m the lord, but that the superior law of 
forfeiture intervenes, and intercepts it in it’s passage in case 
of treason, for ever , in case of other telony, for only a year 
and a day , after which time it goes to the lord in a regular 
course of escheat h , as it would have -done to the heir of the 
felon m case the feodal tenures had never been introduced. 

And that this is the true operation and genuine history of 
escheats will most evidently appear from this incident to gavel- 
kind lands (which seems to be the old Saxon tenure,) that 
they are m no case subject to escheat for felony, though they 
are liable to forfeiture for treason *. 

As a consequence of this doctrine of escheat, all lands of [ 253 ] 
inheritance immediately revesting in the lord, the wife of the 
felon was liable to lose her dower, till the statute 1 Edw. VI. 
c.12 enacted, that albeit any person be attainted of misprision 
of treason, murder, or felony, yet his wife shall enjoy her 
dower. But she has not this indulgence where the antient 
law of forfeiture operates, for it is expressly provided by the 
statute 5 & 6 Edw VI c 1 1 that the wife of one attaint ol 
high treason shall not be endowed at all (7) 

Hitherto we have only spoken of estates vested in the 
offender, at the time of his offence or attainder. And here 
the law ot forleituie stops, but the law of escheat pursues 
the matter still farther. For the blood of the tenant being 

b 2 Inst 36. 1 Soraner 53. Wright, Ten. 118. 


(7) The 1 E 6. c 12 sl7 ordained that attainder of treason, petit 
treason, mispnsion of treason, murder, or any felony, should not prevent 
the wife of her dower ,* the 5 & 6 E 6 c 1 1 s 13 restored the old law in 
the case of all treasons “ whatsoever they be ” The wife, therefore, is 
barred by the attainder of her husband for petit treason as well as high 
See Co Litt.37 a Staundf tD5 b 
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utterly corrupted and extinguished, it follows not only that 
till that he now has shall escheat from him, but also that he 
shall be incapable of inheriting any thing for the future. 
This may farther illustrate the distinction between foifeiture 
and escheat If, therefore, a father be seised in fee, and the 
son commits treason and is attainted, and then the father dies, 
here the lands shall escheat to the lord , because the son, by 
the corruption of his blood, is incapable to be heir, and there 
can be no other heir during his life, but nothing shall be 
forfeited to the king, for the son never had any interest in the 
lands to forfeit k . In this case the escheat opeiates, and not 
the forfeiture, but in the following instance the forfeiture 
works, and not the escheat As where a new felony is created 
by act of parliament, and it is provided (as is frequently the 
case) that it shall not extend to corruption of blood , here the 
lands of the felon shall not escheat to the lord, but yet the 
profits of them shall be forfeited to the king for a year and a 
day, and so long after as the offender lives 1 

There is yet a farther consequence of the corruption and 
extinction of hereditary blood, which is this that the person 
C 254 ] attauited shall not only be incapable himself ot inheiiting, 
oi transmitting his own pioperty by hen ship, but shall also 
obstruct the descent of lands or tenements to his posterity, in 
all cases where they aie obliged to derive their title through 
him from any remoter ancestor. The channel which con- 
veyed the hereditary blood from his ancestors to him, is not 
only exhausted for the present, but totally dammed up and 
rendered impervious for the future This is a refinement 
upon the antient law ot feuds, which allowed that the grandi- 
son might be heir to his grandfather, though the son in the 
intermediate generation was guilty of felony m . But, by the 
law of England, a man’s blood is so universally corrupted 
by attainder, that his sons can neither inherit to him nor to 
any other ancestors °, at least on the part of their attainted 
father. 

This corruption of blood cannot be absolutely removed 
but by authority of parliament. The king may excuse the 

k Co Litt. 13. m Van Lecuwen m 2 ieud 31. 

1 3 lust. 47. “ Co Litt. 391. 
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public punishment of an offender , but cannot abolish the 
pi lvate right, which has accrued or may accrue to individuals 
as a consequence of the criminal’s attainder He may remit 
a forfeiture, m which the interest of the crown is alone con- 
cerned . but he cannot wipe away the corruption of blood ; 
for therein a third person hath an interest, the lord who 
claims by escheat. If therefore a man hath a son, and is at- 
tainted, and afterwards pardoned by the king , this son can 
never inherit to his father, 01 futhei’s ancestors , because his 
paternal blood, being once thoroughly corrupted by his fa- 
ther’s attainder, must continue so but it the son had been 
born after the pardon, he might inherit , beeause by the par- 
don the father is made a new man, and may convey new 
inheritable blood to his after-born children °. 

Herein there is however a difference between aliens and 
persons attainted Of aliens, who could never by any possi- 
bility be heirs, the law takes no notice and therefore we have 
seen, that an alien elder brother shall not impede the descent £ 255 ] 
to a natural-born younger brother. But in attainders it is 
otherwise, for if a man hath issue a son, and is attainted, 
and afterwards pardoned, and then hath issue a second son, 
and dies , here the corruption of blood is not removed from 
the eldest, and therefore lie cannot be heir , neither can the 
youngest be heir, for he hath an elder brother living, of 
whom the law takes notice, as he once had a possibility of 
being heir . and therefore the younger brother shall not in- 
herit, but the land shall escheat to the lord though had the 
elder died without issue in the life of the father, the younger 
son bom after the pardon might well have inherited, for he 
hath no corruption of blood P. So if a man hath issue 
two sons, and the elder in the lifetime of the father hath 
issue, and then is attainted and executed, and afterwards 
the father dies, the lands of the father shall not descend 
to the younger son . for the issue of the elder, which had 
once a possibility to inherit, shall impede the descent to the 
younger, and the land shall escheat to the lord q . Sir Ed- 
ward Coke m this case allows r , that if the ancestor be at- 
tainted, his sons born before the attainder may be heirs to 


Co Lilt 39J 


p Ibid. 8. 


i Dyer 18 


r Co Lilt 8. 
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each other; and distinguishes it from the case of the sons 
of an alien, because in this case the blood was inheritable 
when imparted to them from the father, but he makes a 
doubt (upon the principles befoie mentioned, which are 
now over-ruled 6 ) whether sons, bom after the attainder, can 
inherit to each other, for they never had any inheritable 
blood in them. 

Upon the whole it appears, that a person attainted is 
neither allowed to retain his former estate, nor to inheiit 
any future one, nor to transmit any inheritance to his issue, 
either immediately from himself, or mediately through him- 
self from any remoter ancestor, for his inheritable blood, 
which is necessaiy either to hold, to take, or to transmit 
any feodal property, is blotted out, corrupted, and extin- 
guished for ever the consequence of which is, that estates 
thus impeded in their descent, result back and escheat to 
the lord. 

This corruption of blood, thus arising from feodal prin- 
ciples, but perhaps extended faither then even those prin- 
ciples will warrant, has been long looked upon as a pecu- 
liar hardship because the oppresive part of the feodal 
tenures being now in general abolished, it seems unreason- 
able to reserve one of their most inequitable consequences , 
namely, that the children should not only be reduced to 
present poveity (which, however severe, is sufficiently jus- 
tified upon reasons of public policy), but also be laid under 
future difficulties of inheritance,' on account of the guilt of 
their ancestors. And therefore in most (if not all) of the new 
felonies created by parliament since the reign of Henry the 
eighth, it is declared, that they shall not extend to any cor- 
ruption of blood and by the statue 7 Ann c 21. (the oper- 
ation of which is postponed by the statute 1 7 Geo. II c 39 ) 
it is enacted, that after the death of the late pretender, and 
his sons, no attainder foi treason shall extend to the dism- 
hentmg any heir, nor the prejudice of any person, other 
than the offendei himself which provisions have indeed 
carried the remedy farther than was required by the hard* 


• I Ha! 1\ C 357. 
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ship above complained of, which is only the future obstruc- 
tion of descents, where the pedigree happens to be deduced 
through the blood of an attainted ancestor. (8) 

Before I conclude this head of escheat I must men- 
tion one singular instance in which lands held in fee-simple 
aie not liable to escheat to the lord, even when their owner 
is no moie, and hath left no lieu's to inherit them. And 
this is the case of a corporation , for if that conies by any 
accident to be dissolved, the donor or his heirs shall have 
the land again in reversion, and not the lord by escheat 
which is perhaps the only instance where a reversion can be 
expectant on a grant in fee-simple absolute But the law, 
we are told *, doth tacitly annex a condition to every such 
gift or giant, that if the corporation be dissolved, the donor 
Or grantor shall re-enter, for the cause of the gift or grant [ 257 ] 
fadetli. This is indeed founded upon the self-same principle 
as the law of escheat , the heirs of the donor being only sub- 
stituted instead of the chief lord of the fee which was for- 
merly very frequently the case m subinfeudations, or alien- 
ations of lands by a vasal to be holden as of himself, till that 
practice was restrained by the statute of quia emptores, 

1 8 Edw. I st 1 , to which this very smgulai instance still in 
some degree remains an exception 

There is one more incapacity of taking by descent, 
which, not being productive ot any escheat, is not strictly le- 
ducible to this head, and yet must not be passed over in 
silence It is enacted by the statute 11 & 12 Will 111 c -t 
that every papist who shall not abjure the errors ot his reli- 
gion by taking the oaths to the government, and making the 
declaiation against transubstantiation, within six months aftei 
he has attained the age of eighteen years, shall be incapable 
of inheiiting, or taking by descent as well as purchase, any 

1 Co Litt IS. 

(8)Sec vol IV p 385 n (5) If the statute of Anne had evei been allowed 
to take effect, it would have introduced a curious anomaly m the law, and 
placed the heir of one attainted of treason on a bettei footing than the 
heir of one attainted ol a felony at common law, in whom the common 
law disabilities would have existed 
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real estates whatsoever ; and his next of km, being a protest- 
ant, shall hold them to his own use till such time as he 
complies with the terms imposed by the act (9). This in- 
capacity is merely personal , it affects himself only, and does 
not destroy the inheritable quality of his blood, so as to im- 
pede the descents to others of his kindred In like manner 
as, even m the times of popery, one who entered into religion, 
and became a monk professed, was incapable of inhenting 
lands both in our own u and the feodal law, eo quod desut 
esse miles seculi qui foetus est miles Chnsti nec benejieium 
■pcrtinet ad cum qui non debet gerere nfficium w . But yet he 
was accounted only cvmliter mortuus , he did not impede the 
descent to others, but the next heir was entitled to his or his 
ancestor’s estate 

These are the several deficiencies of hereditary blood, 
recognized by the law of England , which, so often as they 
happen, occasion lands to escheat to the onginal proprietary 
or lord 


“ Co.Lm 132 


w 2 Feud 21 


(a) See Vol IV p 58 n 6 
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CHAPTER THE SIXTEENTH. 


of TITLE by OCCUPANCY. 


CCU FANCY is the taking possession of those things 
which befoie belonged to nobody This, as we have 
seen 0 , is the tme ground and foundation of all pioperty, or 
of holding those things in severalty, which by the law of 
nature, unqualified by that of society, were common to all 
mankind But when once it was agreed that every thing 
capable of ownership should have an owner, natural reason 
suggested, that he who could first declare Ins intention of 
appropriating any thing to his own use, and, in consequence 
of such intention, actually took it into possession, should 
thereby gain the absolute property of it ; according to that 
rule of the law of nations, recognized by the laws of Rome 1 *, 
quod mdlius est, id rat tone naturali occupanti conceditur 

This right of occupancy, so far as it concerns real pro- 
perty, (for of personal chattels I am not m this place to 
speak,) hath been confined by the laws of England within a 
very narrow compass, and was extended only to a single in- 
stance namely, where a man was tenant pur aider vie, or 
had an estate granted to himself only (without mentioning his 
heirs) for the life of another man, and died during the life of 
cestvy que vie , or him by whose life it was holden; m this case 
he that could first enter on the land might lawfully retain the 
possession, so long as cesluyqui vie lived, by right of occupancy'. 

* S«e pag. 3 & 8 « Co Litt.41 

6 Ff 41 1. 3 
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This seems to have been recurring to first pi maples, and 
calling in the law of natuie to ascertain the property of the 
land when left without a legal owner For it did not reveit 
to the grantor, though it formerly d was supposed so to do , foi 
he had parted with all his interest, so long as cestuy que vie 
lived it did not escheat to the lord of the fee, for all escheats 
must be of the absolute entire fee, and not of any paiticulai 
estate caived out of it much less of so minute a remnant ns 
this it did not belong to the grantee , foi he w as dead it 
did not descend to his hens, foi there were no words oi m- 
hentance in the grant noi could it vest in his executois, for 
no executors could succeed to a freehold Belonging, there- 
fore, to nobody, like the haeieditas jaceiis of the Homans, the 
law left it open to be seised and appropnated by the fiist 
pei son that could enter upon it, dining the life of cestuy que vu, 
under the name of an occupant But tlieie was no right of 
occupancy allowed, where the king had the reversion of the 
lands foi the reveisionei hath an equal right with any othei 
man to enter upon the \acant possession, and wheie the 
king’s title and a subject’s concui, the king’s shall be always 
pieferied against the king, theiefoie, there could be no pnoi 
occupant, because nullum tempus occunit regi e . And, even in 
the case of a subject, had the estate put autcr vie been granted 
to a man and his heirs during the life of cestuy que vie , then* 
the heir might, and still may, enter and hold possession, and 
is called in law a special occupant as having a special exclu- 
sive right, by the terms of the original grant, to enter upon 
and occupy this haei cditas jacens, during the residue of the 
estate granted though some have thought him so called with 
no very great propriety f , and that such estate is 1 athei a 
descendible freehold. But the title of common occupancy 
is now reduced almost nothing by two statutes the one 
29 Car. II c.3 which enacts (according to the antient rule of 
law g ) that where tlieie is no special occupant, in whom the 
estate may vest, the tenant pur autei me may devise it by will, 
260 ] or it shall go to the executors or administrators, and be assets 
in their hand for payment of debts the other that of 14 Geo II 
c. 20. which enacts, that the surplus of such estate pur autei 

a Bract l2c9l4trSc9\4 f Vaugh 201 
Flet. 13 c 12 §6 l 5, c 5 §15 * Bract ibid, Flet ilnd 

* Co Lift 41 
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vie, after payment of debts, shall go in a course of distribution 
like a chattel-interest 

By these two statutes the title of common occupancy is ut- 
teily extinct and abolished ; though that of special occupancy 
by tlte heir at law continues to this day , such heir being 
held to succeed to the ancestors estate, not by descent, for 
then he must take an estate of inheritance, but as an occupant 
specially maiked out and appointed by the original grant 
But, as before the statutes there could no common occupancy 
be had of mcoi poreal hereditaments, as of rents, tithes, advow- 
sons, commons, or the like ? , (because, with respect to them, 
there could be no actual entry made, 01 corpoial seisin had , 
and, theiefore, by the death of the grantee pui outer vie a 
grant of such heieditaments was entirely detei mined,) so now, 

I apprehend, notwithstanding these statutes, such grant would 
be determined likewise ; and the hereditaments would not be 
devisable, nor vest m the executois, nor go in a course ot 
distribution. Foi these statutes must not be construed so as 
to create any new estate, 01 keep that alive which by the com- 
mon law was determined, and theieby to defei the grantor’s 
reversion , but merely to dispose of an interest in being, to 
which by law theie was no ownei, and which, therefore, was 
left open to the first occupant When there is a residue left, 
the statutes give it to the executors and administrators, instead 
of the first occupant , but they will not create a residue, on 
purpose to gne it to either 1 ". They only meant to provide 
an appointed instead of a casual, a certain instead of an un- 
certain, owner of lands which before were nobody’s , and 
thereby to supply this casus omissus, and render the disposition 
of law m all respects entirely uniform , this being the only in- 
stance wheiem a title to a real estate could ever be acquired 
by occupancy. (I) 

* Co Litt. 41 Vaugh 201 any eleemosynary corporation, of tithes 

'■ But sec now the statute 5 Geo III or other incorporeal hereditaments, as 
c 17 which makes leases for one, two, good and effectual to nil intents ancl pur- 
er three lives, by ecclesiastical persons or jtoses as leases of corporeal possessions 


(l) The contrary has been determined in the case of a lent, upon prin- 
ciples which apply equally to all other incorporeal hereditaments And 
the decision seems reasonable, for by this construction of the statutes, no 

*7 r*w 
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This, I say, was the only instance , for I think there can 
be no othei case devised, wherein theie is not some owner of 
the land appointed by the law. In the case of a sole cor- 
poration, as a parson of a church, when he dies or resigns, 
though there is no actual owner of the land till a successor be 
appointed, yet there is a legal, potential owneiship, subsisting 
in contemplation of law ; and when the successor is appointed, 
his appointment shall have a retrospect and relation back- 
wards, so as to entitle him to all the profits from the instant 
that the vacancy commenced. And, in all othei instances, 
when the tenant dies intestate, and no other ownei of the 
lands is to be found, m the common couise of descents, theie 
the law vests an ownership m the king, oi in the suboidinate 
lord of the fee, by escheat 

So also in some cases, wheie the laws of other nations give 
a right by occupancy, as in lands newly cieated, by the 1 ising 
of an island m the sea or in a river, 01 by the alluvion 01 
dereliction of the watei s , in these instances the law of Eng- 
land assigns them an immediate ownei For Bi acton tells 
us’, that if an island anse in the middle of a tivci, it belongs 
in common to those who have lands on each sale theicof, but 
if it be nearer to one bank than the other, it belongs only to 
him who is proprietor of the nearest shoie which is agree- 
able to, and probably copied from, the civil law K . Yet this 
seems only to be leasonable, where the soil of the river is 

'12 c 2 k Inst 2 1 22 


new estate is created, nor the grantor’s reversion deferred t>C) ond the 
original intention of the parties , the grantor parts with all his interest so 
long as cestuy que vie lives, equally in grants of incorporeal, as of corporeal 
hereditaments, and the grantee may, at common law, assign his interest 
in his life-time; the statutes, therefore, merely effectuate the intention of 
the grantor, and make more complete the interest of the grantee Raw - 
Itnson v Duchess of Montague, per Lord Keeper Harcourt, 3 P Wins 
204 n On the other hand, it has been determined that the statutes do 
not extend to copyholds, because their object being not to prejudice any 
existing right, but to dispose of that which had no owner at common law, 
they cannot be taken to applv to a case, where the lord retaining the free- 
hold in his own hand had a right at common law, and where consequently 
the inconvenience of general occupancy never existed. Zouch v Force, 
7 East, 186 
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equally divided between the owners of the opposite shores , 
for if the whole soil is the freehold of any one man, as it usually 
is whenever a several fisheiy is claimed 1 , there it seems just 
(and so is the constant piactice) that the eyotts or little 
islands, arising in any pait of the river, shall be the property 
of him who owneth the piscary and the soil However, in 
case a new island rise in the sea, though the civil law gives it 
to the first occupant m , yet ouis gives it to the king". (2) 

And as to lands gained from the sea, either by alluvion , by [ 262 ] 
the washing up of sand and earth, so as in time to make ten a 
fit ma oi by dei cliction, as when the sea shrinks back below 
the usual watei-mark, in these cases the law is held to be, 
that if this gam be by little and little, by small and imper- 
ceptible degrees, it shall go to the owner of the land adjoin- 
ing 0 Foi de minimis non cui at lex and, besides, these 
owneis, being often loseis by the breaking in of the sea, or at 
charges to keep it out, this possible gain is, therefoie, a reci- 
piocal consideiation foi such possible charge or loss But if 
the alluvion oi dereliction be sudden and considerable, m 
tins case it belongs to the king, foi, as the king is loid of the 
sea, and so owner of the soil while it is covered with walei, 
it is but reasonable lie should have the soil, when the wntci 
has left it diy p So that the quantity of ground gamed, and 
the time dining which it is gaining, aie what make it eitlici 
the king’s oi the subject’s piopeity In the same manner if 
a river, running between two loidships, by degrees gams 
upon the one, and theieby leaves the other dry, the owner 
who loses lus giound thus imperceptibly has no remedy but 
if the course of the uver be changed by a sudden and violent 
flood, oi othei hasty means, and thereby a man loses Ins 
giound, it is said that he shall have what the nvei has left in 

1 Salk G17 See pag S9 ° 2 Roll Abr 170 Ever, 12G 

n ‘ Inst 2 1 22 P Callis, 24 28 

" Bract l 2 c 2 Callis of sewers, 22 


(2) Bracton, in the passage cited, gives it to the first occupant, not to 
the king, adopting the very w ords of the institutes Callis's argument is, 
that the sea in property, possession, and profit, tam in aqua quam m solo, 
belongs to the king in the right of his crown, and, therefore, that the 
ground which was his when it was covered with waters, is Ins also when 
the waters have left it beet 1 p 44 
voi H 1 
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any other place, as a recompense for this sudden loss n . And 
this law of alluvions and derelictions, with regard to rivers, is 
nearly the same m the imperial law r , from whence, indeed, 
these our determinations seem to have been drawn and 
adopted but we ourselves, as lslandeis, have applied them 
to matine increases , and have given our sovereign the pieio- 
gative he enjoys, as well upon the particulai leasons befoie 
mentioned, as upon this othei geneial giound of pieiogative, 
which was formerly lemaiked*, that whatever hath no othei 
owner is vested by law in the king (3) 

q Cnllis, 28 ’ See Vol I pag 298 

r Inst 2 1 20, 21, 22, 23, 24 


(3) See the eases of Blundell v Cattcrall, 5 B. & A 268 , and the King \ 
Lord Yarborough, 2B &C 91 , in the first of which the general property 
m the sea shore, both as to its nature and in whom vested, was much con- 
sidered , and the latter of winch turned upon the doctnnc of accretion by 
alluvion of the sea 

Upon the general principle of first occupancy it is that, if A has appro- 
priated to himself, and thereby acquired a light to a certain part of a stream 
for the use of his mill, and B subsequently builds a mill lower down, and 
occupies the remaining portion of the water, A cannot now divert any 
portion of that remainder from B both rights are not only acquired by 
occupancy, but limited by it also Bcaley v Shaw, 6 East, 208 
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CHAPTER THE SEVENTEENTH. 


of TITLE by PRESCRIPTION. 


A THIRD method of acquiring leal piopeity by puichase 

is that by pi esct ipfion , as when a man can shew no othei 
title to what he claims, than that he, and those uikIcl whom 
he claims, have lmmemoi tally used to enjoy it Concerning 
customs, or immemorial usages, in geneial, with the seveial 
requisites and mles to be observed, m older to prove then 
existence and validity, we niquued at laige in the piecedmg 
pai t of these commentaiies 1 At piesent, theiefoie, I shall 
only, fust, distinguish between custom, stnctly taken, and 
pt esc) iption , and then shew what soit of things may be pie- 
scubed loi 

And, fust, the distinction between custom and piescuption 
is this , that custom is piopeily a local usage, and not annexed 
to any pe> son , such as a custom m the nianoi of Dale that lands 
shall descend to the youngest son piescuption is meiely a 
personal usage, as, that Sempionius and his ancestois, or 
those whose estate he hath, have used time out of mind to 
have such an advantage oi pnvilege b . As tor example, if 
theie be a usage in the parish of Dale, that all the inhabitants 
of that parish may dance on a certain close, at all times, for 
then recieation (which is held c to be a lawful usage) , this is 
strictly a custom, for it is applied to the place in general, and 
not to any paiticulai pci sons but if the tenant, who is seised [ 264 ] 
of the manor of Dale in fee, alleges that he and his ancestors, 
or all those whose estate he hath in the said manot, have 

‘ See Vol I pag 75 , b Co Litt 113 c 1 Lev 175 

u 2 
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used time out of mind to have common of pnstme in such a 
close, this is piopetly called a prescription foi this is a usage 
annexed to the person of the owner of this estate All pre- 
scription must be either in a man and his ancestors, 01 m a 
man and those whose estate he hath 1 ll which last is called 
prescribing m a que estate And formerly a man might, by 
the common law, have pi escribed foi a right winch had been 
enjoyed by Ins ancestors 01 predecessors at any distance of 
time, though his or then enjoyment of it had been suspended 0 
for an indefinite series of yeais But by the statute of limi- 
tations, 32 Hen VIII c 2 it is enacted, that no person shall 
make any prescuption by the seism oi possession of Ins 
ancestoi or piedecessoi , unless such seisin oi possession hath 
been within tlneescoie yeais next befoie such piescnption 
made r 

Secondly, as to the seveial species of things which may 
or may not, be prescnbed foi we rmj, m the fiist place, 
observe, that nothing but incorporeal heieditaments can be 
claimed by piesci iptiori , as a right of way, a common, , 
but that no prescuption can give a title to lands, and othei 
corporeal substances, of which moie certain evidence may be 
had B For a man shall not be said to prescribe, that he and 
his ancestoi s have mimemorially used to hold the castle of 
Aiundel for this is cleai ly anotliei sort of title, a title by 
corporal seism and inheritance, which is more pennanent, and 
thereloie more capable of pi oof, than that of prescription 
But, as to a right of way, a common, or the like, a man 
maybe allowed to prescribe, foi of these there is no coipoial 
seism, the enjoyment will be frequently by intervals, and 

11 4 Rep 12 cause a man, that gams a title by pre- 

' Co L.itt 113 st option, may be said usu rem cn~ 

r This title, of prescription, was well pere [1) 
known in tlie Roman law by the name e Dr & S< dial 1 c 8. Finch, 132 
of vsucapio, (Ff 41 3 3 ) so called be- 


(1) The usucapio of the Roman Jaw m its objects seems to have differed 
from the prescription of the English law , for the rule is laid down Ff xli 

T 3 2 , that corporeal hereditaments and not incorporeal, may be acquired 
by it. Usu-capionem recipiunt maximl res corporates — incorporates , res 
tradiUonetfl, et usu capionem non recipere mamfestum est 
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therefore the right to enjoy them can depend on nothing else 
but lmmemonai usage 2 A piescuption must always he 
laid in him that is tenant of the fee A tenant for life, for [ 265 ] 
years, at will, or a copyholder, cannot prescribe, by reason 
of the imbecility of their estates 1 '. For, as piescnption is 
usage beyond time of memory, it is absurd that they should 
pretend to picsci ibe foi any thing, whose estates commenced 
within the remembrance of man And thetefore the copy- 
holder must prescribe under covei of Ins loid’s estate, and 
the tenant foi life under cover of the tenant in fee-simple As 
if tenant foj life of a manor would prescribe for a right of 
common as appurtenant to the same, he must prescribe under 
covei of the tenant in fee-simple and must plead that John 
Stiles and his ancestors had linmemonally used to have this 
light of common, appui tenant to the said manor, and that 
John Stiles demised the said nianoi, with its appurtenances, 
to him the said tenant foi life. 3 A presci lption cannot be tor 
a thing which cannot be raised by grant For the law allows 
piescnption only m supply of the loss of a grant, and there- 
fore every prescription piesupposes a grant to have existed 
Thus the loid of a nutnot cannot prescribe to raise a tax or 
toll upon strangers, foi, as such claim could nevei have been 
good by any grant, it shall not be good by piescnption’ 

4 A loin th lulc is, that what is to anse by matter of lecord 
cannot be piescubed foi, but must be claimed by grant, 
entered on lecoid , such as, for instance, the royal franchises 
of deodands, felons’ goods, and the like These, not being 
forfeited till the matter on which they arise is found by the 
inquisition of a juiy, and so made a matter of record, the 
forfeiture itself cannot be claimed by an inferior title But 
the franchises of treasure-trove, wads, estrays, and the like, 
may be claimed by prescription , for they ai lse fi om pi lvate 
contingencies, and not from any matter of record \ (2) 5 

h 4 Rep 31, 32 1 1 Vent 387 * Co Litt 114. 

( 2 ) The reason for this distinction is not very satisfactory , though the 
forfeiture must be matter of lecord, there seems no giound vvh\ the right 
to receive that forfeiture might not be claimed by prescription at all 
events there is some inconsistency, foi a man may prescribe for a court feet 
which is a court of record, ns well as for a county palatine, and by reason 
thereof to have the forfeitures in (picstion Co Litt 114 b 

V 3 
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Among things mcoipoieal, which may be claimed by pie- 
scription, a distinction must be made with regard to the man- 
ner of prescribing , that is, whether a man shall prescribe in 
a que estate , or in himself and his ancestors For, if a man 
pi escribes in a que estate, (that is, m himself and those whose 
[ 266 ] estate lie holds,) nothing is claimable by this prescription, 
but such things as aie incident, appendant, or appurtenant to 
lands , for it would be absurd to claim any thing as the con- 
sequence, or appendix of an estate, with which the thing 
claimed has no connexion , but, if he presci ibes m himsell 
and his ancestors, he may prescribe for any thing whatsoever 
that lies in grant , not only things that are appurtenant, but 
also such as may be in gioss Theiefore a man may pre- 
scribe, that he, and those whose estate he hath in the manoi of 
Dale have used to hold the advowson of Dale, as appendant 
to that manor , but, if the advowson be a distinct inheritance, 
and not appendant, then he can only prescribe in his ances- 
tois. So also a man may presci ibe in a que estate for a 
common appurtenant to a manor, but if he would presci ibe 
for a common in gross, he must piescnbe in himself and his 
ancestors 6. Lastly, we may observe, that estates gained by 
prescription, are not, of couise, descendible to the heirs 
general, like other purchased estates, but are an exception to 
the rule. For, properly speaking, the prescription is rather 
to be considered ns an evidence of a former acquisition, than 
as an acquisition de novo and therefore, if a man prescribes 
for a right of way in himself and his ancestors, it will descend 
only to the blood of that line of ancestors m whom he so 
prescribes; the prescription m this case being indeed a species 
of descent. But, if he prescribes foi it in a que estate, it will 
follow the nature of that estate in which the piescnption is 
laid, and be inheritable in the same manner, whether that 
were acquued by descent or purchase; for every accessory 
followeth the natuie of it’s principal 

1 Lilt § I S3 Finch L 104 
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CHAPTER THE EIGHTEENTH. 

OF TITLE BY FORFEITURE. 


J^ORFEITURE is a punishment annexed by law to some 
illegal act, or negligence, in the owner of lands, tenements, 
or hereditaments* whereby he loses all his interest therein, 
and they go to the party injured, as a recompense for the 
wrong which either he alone, or the public together with 
himself, hath sustained. 

Lands, tenements, and hereditaments may be forfeited m 
vanous degrees, and by various means 1 By crimes and 
misdemesnors 2 By alienation contrary to law. 3. By 
non-piesentation to a benefice, when the forfeiture is denomi- 
nated a lapse 4 By simony 5 By non-peiformance of 
conditions 6. By waste 7. By breach of copyhold cus- 
toms. 8. By bankruptcy. 

I The foundation and justice of forleituies foi a lines and 
misdemesnors , and the several degrees of those forfeitures pio- 
portioned to the several offences, have been hinted at m the 
preceding volume a , but it will be more properly considered, 
and more at large, in the Fourth book of these commentaries 
At present I shall only observe m general, that the offences 
which induce a forfeiture of lands and tenements to the 
crown are principally the following six 1. Treason. 2 Fe- 
lony 3. Misprision of treason 4 Praemunuc 5 Di awing 
a weapon on a judge, or striking any one m the presence of [ 268 ] 
the king’s principal couits of justice 6. Popish lecusancy, 
ov non-observance of ceitam laws enacted in restraint of pa- 

1 Vol I pag -9'J, 

u 4 
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pists But at what time they severally commence, how far 
they extend, and how long they enduie, will with giealei 
propriety be reseived as the object of our future inquiries 

II Lands and tenements may be forfeited by alienation , 
01 conveying them to anothei, contrary to law This is 
eithei alienation in mot (main , alienation to an alien , oi alien- 
ation by paiticulai tenants* , in the two former of which cases 
the forfeiture ai lses from the incapacity of the alienee to take, 
m the lattei from the incapacity of the alienor to grant 

1 Aliena'iion in moitmam, in mottua manu , is an alien- 
ation of lands or tenements to any corporation, sole oi aggre- 
gate, ecclesiastical or temporal But these purchases having 
been chiefly made by leligtous houses, m consequence wheieof 
the lands became perpetually inheient m one dead hand, 
this hath occasioned the general appellation ol mortmain to 
be applied to such alienations b , and the i eligious houses 
themselves to be principally considered inhuming the statutes 
of mortmain , in deducing the bistoiy of which statutes, it 
will be matter of curiosity to obseive the gieat address and 
subtle contrivance of the ecclesiastics in eluding from tune to 
time the laws in being, and the zeal with which successive 
parliaments have pursued them through all their finesses 
how new remedies were still the parents of new evasions 
till the legislatuie at last, though with difficulty, hath obtained 
a decisive victor} 

By the common law any man might dispose of lus lands 
to any othei private man at Ins own discretion, especially 
when the feodal restraints of alienation were worn away 
Yet m consequence of these it was always, and is still, 
necessary c , for corporations to have a licence in mortmain 
from the cio>vn, to enable them to purchase lands, for as 
269 ] the king is the ultimate Joid of eveiy fee, he ought not, un- 
less by his own consent, to lose Ins privilege of escheats, and 
othei feodal piofits, by .the vesting of lands in tenants that 
can nevei be attainted oi die And such licences ol moitmam 
seem to have been necessary among the Saxons, above sixty 


b See Vol I. }>ag 479 


c F >,B 221, 
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yeai s befoi e the Norman conquest d . But, besides this ge- 
neral licence from the king, as lord paramount of the king- 
dom, it was also requisite, whenever there was a mesne or 
intermediate lord between the'king and the alienor, to obtain 
his licence also, (upon the same feodal punciples,) for the 
alienation of the specific land And if no such licence was 
obtained, the king or othei lord might respectively enter on 
the land so aliened in mortmain as a forfeiture The ne- 
cessity of this licence from the crown was acknowledged by 
the constitutions of Clarendon e , in respect of advowsons, 
which the monks always greatly coveted, as being the giound- 
wojk of subsequent appropriations f Yet such were the 
influence and ingenuity of the clergy, that (notwithstanding 
this fundamental principle) we find that the laigest and most 
considerable dotations of religious houses happened within 
less than two centuries after the conquest And (when a 
licence could not be obtained) their contrivance seems to 
have been this that, as the forfeiture for such alienations 
acciued in the fiist place to the immediate lord of the fee, 
the tenant who meant to alienate first conveyed his lands to 
the leligious house, and instantly took them back again to 
bold as tenant to the monastery, which kind of instantaneous 
seisin was probably held not to occasion any forfeiture and 
then, by pretext of some other forfeiture, surrender, 01 
escheat, the society entered into those lands in right of such 
then newly-acquired sigiuoiy, as immediate loi ds of the tee 
But, when these dotations began to grow numerous, it was 
observed that the feodal services, oi darned lor the defence of 
the kingdom, were every day visibly withdiawn , that the 
circulation of landed piopeity fioA man to man began to 
stagnate , and -that the lords were curtailed of the fruits of 
their sigmories, then escheats, wardships, reliefs, and the 
like, and theiefoie, in older to prevent this, it was ordered 
by the second of King Ilemy III.’s great charters s , and 
afteivvaids by that printed in our common statute-books, that 
all such attempts should be void, and the land foi felted to 
the lord of the fee 11 

i Seldeii, Jan Angl 1 2 § 45 'Sec Vol I p 384 

* Ecclesiat, de feudo domiru regis * A D 1217 cap 43 edit Oiwi 

’ ton jKssunt in perpetuum dart, absque h Non licet altcui dt, caetcro dare ter- 

assemu ct conscnsione tpstui, t, J A.D ram sttam aheut tlomui ichgioiae, ita 
1164. quod iltam resumat tcneiulam dc cadem 
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But, as this prohibition extended only to religious houses, 
bishops and other sole corporatibns were not included there- 
in; and the aggregate ecclesiastical bodies, (who, sir Edward 
Coke observes “, in this were to be commended, that they 
ever had of their counsel the best learned men that they could 
get,) found many means to creep out of this statute, by buying 
in lands that were bond JuLe holden of themselves as lords of 
the fee, and thereby evading the forfeiture; or by taking long 
leases for years, which first introduced those extensive terms, 
for a thousand or more years, which are now so frequent m 
conveyances. This produced the statute de rehgwsts, 7 Edw. I. ; 
which provided, that no person, religious or other whatsoever, 
should buy, or sell, or receive under pretence of a gift, or 
term of years, or any other title whatsoever, nor should by 
any art or ingenuity appropriate to himself, any lands or tene- 
ments in mortmain upon pain that the immediate lord of the 
fee, or, on his default for one year, the lords paramount, and, 
in default of all of them, the king, might enter thereon as a 
forfeiture. 

This seemed to be a sufficient security against all alien- 
ations m mortmain but as these statutes extended only to 
gifts and conveyances between the parties, the religious houses 
now began to set up a fictitious title to the land, which it was 
intended they should have, and to bring an action to recovei 
[ 271 ] it against the tenant, who, by fraud and collusion, made no 
defence, and thereby judgment was given for the religious 
house, which then t ecovei cd the land by sentence of law upon 
a supposed prioi title And thus they had the honoui of 
inventing those fictitious adjudications of right, which aie 
since become the great assutance of the kingdom, under the 
name of common recovei ics But upon this the statute of 

Westminster the second, 13 Edw. I c 32. enacted, that in 
such cases a jury shall try the true right of the demandants 
or plaintiffs to the land, and if the religious house or cor- 
poration be found to have it, they shall still lecover seism t 
otherwise it shall be forfeited to the immediate lord of the 

domo , nec hcent alicut domui reltgiosae conmncatur, donum suum pemtui cas- 
terram aliciyws nc accijiere, quod tradal setur, et terra i Ifa domino suo itlius ft mil 
tUum a a quo tpsatn reccjnt tenendam menrratur Mag Cart, t> Hen III 
u quit autem de utetcro terrain suum c 36. 
domui rehgiostte stc dedent , el super hoc ' 2 Xnst 7 5 
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fee, or else to the next loid, and finally to the king, upon the 
immediate or othei lord’s default. And the like provision 
was made by the succeeding chapter k , in case the tenants set 
up c losses upon their lands (the badges of knights templars 
and hospitallers,) in order to protect them from the feodal 
demands of their loids, by virtue of the privileges of those 
religious and militaiy orders. So careful indeed was this 
provident prince to prevent any futuie evasions, that when 
the statute of quia empto) es, 18 Edw I, abolished all sub- 
infeudations, and gave liberty for all men to alienate their 
lands to be holden of their next immediate lord a proviso 
was inserted ,a that this should not extend to authorize any 
kind of alienation in mortmain And when afterwards the 
method of obtaining the king’s licence by writ of ad quad 
damnum, was marked out, by the statute 27 Edw I. st 2., it 
was farther provided by statute 34 Edw I st. 3 that no such 
licence should be effectual, without the consent of the mesne 
or intei mediate lords. 

Yet still it was found difficult to set bounds to ecclesiastical 
ingenuity, for when they were duven out of all their former 
holds, they devised a new method of conveyance, by which 
the lands were granted, not to themselves directly, but to 
nominal feoffees to the use of the religious houses , thus dis- 
tinguishing between the possession and the use, and receiving 
the actual profits, while the seisin of the land remamed in the [ 272 ) 
nominal feoffee, who was held by the courts of equity (then 
under the direction of the clergy) to be bound in conscience 
to account to his cestuy que use for the rents and emoluments 
of the estate. And it is to these inventions that oui piactiseis 
are indebted for the introduction of uses and trusts, the foun- 
dation of modern conveyancing. But, unfortunately for the 
inventors themselves, they did not long enjoy the advantage 
of then new device, for the statute 15 Ric II c 5 enacts, 
that the lands which had been so purchased to uses should be 
unionised by licence fiom the crown, oi else be sold to private 
pei sons (1), and that, toi the future, uses shall be subject to 
k cop 1) 1 'J Inst 501 m cop S 

(1) To amoitisc is to alien in mortmain, the statute, therefore, con- 
sidering these feoffments to uocs as evasions of the founei laws, is so far 

letiospective 
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the statutes of mortmain, and foifeitable like the lands them- 
selves And wheieas the statutes had been eluded by pur- 
chasing large tracts of land, adjoining to churches, and 
consecrating them by the name of church-yards, such subtile 
imagination is also declared to be within the compass of the 
statutes of mortmain And civil or lay corporations, as well 
as ecclesiastical, are also declaied to be within the mischief, 
and of com se within the lemcdy provided by those salutary 
laws And, lastly, as during the times ot popeiy, lands were 
hequently given to superstitious uses, though not to any coi- 
porate bodies , or weie made liable in the hands of heirs and 
devisees to the chaige of obits, chaunteries, and the like, which 
were equally pernicious in a well-goveined estate as actual 
alienations in mortmain, therefoie, at the dawn ot the leform- 
ation, the statute 23 lien VIII c 10 declares, that all futme 
grants of lands foi any of the pui poses aforesaid, if granted 
tor any longer term than twenty yeais, shall be void. 

Bui, dm mg all this tune, it was in the powei of the ciown, 
by giaiiting a licence of moitmain, to remit the forfeiture, so 
lai as l elated to it’s own lights , and to enable any spmtual 
oi othei corpoiation to purchase and hold any lands oi 
tenements in perpetuity , which pieiogative is declared and 
con fumed by the statute lsKdwIII st 3 c3. But, as 
doubts weie conceived at the tunc of the levolution how tai 
such licence was valid ", since the kings had no powei to 
[ 273 ] dispense with the stututes ot mortmain by a clause of non 
obstante ", wluch was the usual couise, though it seems to 
have been uunecessaiy ’’ and as, by the giadual declension 
ol mesne signiories tluough the long opciation ot the statute 
of quia employes, the rights ot intermediate louls were leduced 
to a veiy small compass, it was thuefore piovidtd by the 
statute 7 & 8 W III. c 37 that the ciown foi the luture at 

” 1 Hawk I' t I 17 5 W p to Lilt 99 

» Mat 1WS.M we c 2 


itliospcitive as to compel the leoflccs to puithasc licences m order ta 
legalise them, or to alienutc the estates to private ptrsons, by which they 
would etasc to lie in mortmain 
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it’s own discretion may giant licences to alicne or take in 
mortmain, of whomsoever the tenements may be holden (2) 

Afttr the dissolution of inonastenes under Henry VIII , 
though the policy ol the next popish successoi affected to 
giant a security to the. possessoisof abbey lands, yet, in ordei 
to legain so much ot them as eitliei the 7eal oi timidity of 
then owners might induce them to pait with, the statutes of 
mortmain weie suspended foi twenty yenis by the statute 
1 St 2 P & M c8, and dui mg that time, any lands or 
tenements weie allowed to be gianted to any spn ltual coi- 
poiation without any licence whatsoevei And, long aftei- 
vvaids, foi a much bettei pinpoce, the augmentation of pool 
liv mgs, it was enacted by the statute 1 7 Cai II c 1, that 
appiopnatois may annex the gieat tithes to the vicarages, 
and that all benefices undei 100/ pet annum may be aug- 
mented by the pmchase ot lands, without licence of mortmain 
in eithei case , and the like provision hath been since made, 
in favour ot the governois ot queen Anne’s bounty 11 It hath 
also been held r , that the statute 2 ‘i Hen VIII bcfoie men- 
tioned did not extend to any thing but wjutthttom uses, and 
that theietoic a man may give lands toi the maintenance ol 
i school, an hospital, oi any othei c/iat itabh uses But as 
it w'as appiehended fiom lecent expeuence, that peisons on 
then death-beds might make laige and linpiovident dispo- 
sitions even tot these good purposes, and deteat the political 
ends ot the statutes ot mortmain, it is theicfore enacted by 
the statute 9 Geo II c 36 that no lands ot tenements, or 
money to be laid out theieon, shall be given loi or chaiged 
with any chautable uses whitsoevei, unless by deed indented, [ 274 
executed in the ptesence ot two witnesses twelve calendnt 

1 Stat 2 Sc 3 Ann til * J Rep ‘24 


(2) It is to be observed, that the effect of the king’s licence under the 
statute of William is more extensive than it was at common law, oi under 
the statutes of mortmain, before that statute it extended only to icmit 
the king’s own claim to a forfeiture as chief lord, and, strictly speaking, 
was ineffectual, unless preceded by an inquiry under a writ ot ad quod 
damnum , since that statute it saves from all forfeiture as well as to the 
mesne lords as the king, and the writ of ad quod damnum seems no longer 
necessary 
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months before the death of the donor, and enrolled in the 
court of chancery within six months aftei it’s execution, 
(except stocks m the public funds, which may be tiansfened 
withm six months pievious to the donor’s death,) and unless 
such gift be made to take effect immediately, and be without 
powet of revocation and that all othei gifts shall be void 
The two univeisities, their colleges, and the scholais upon 
the foundation of the colleges of Eton, Winchester, and 
Westnnnstei, are excepted out of this act but such exemp- 
tion was granted with this pioviso, that no college shall be 
at liberty to purchase moie advowsons, than are equal in 
numbei to one moiety of the fellows or students, upon the 
respective foundations (3) 

2. Secondly, alienation to nn alien is also a cause of foi - 
feiture to the ciown of the land so alienated, not only on 
account of his incapacity to hold them, which occasions him 
to be passed by m descents of land * but likewise on account 
of his presumption in attempting, by an act of his own, to 
acquire any real propet ty, as was observed in the preceding 
volume * 

3 Lastly, alienations bij paiticulm tenants, when tlie\ 
are greater than the law entitles them to make, and devest 
the temaindei oi reversion me also foifeituies to him whose 
right is attacked thereby As, if tenant foi his own hie 
alienes by feoffment or fine foi the life of anothei, oi m tad 

* Sec pag 249, 250 ' Hook I pag S72 • Co Litt 251 


(5) This statute had the effect of making void many devises and bequests 
in favour of the governors of Queen Anne’s bounty , this was remedied bj 
the 43 G 3 c 107 s 1 , which in siib->tance exempted grints made undei 
the 2<J & 3d of Anne, c II from its operation Two years atter, an aef 
was passed 45 G 3 c 101 which repealed the restriction imposed b> this 
act on colleges as to the number of their advowsons, so that now they may 
hold them without limitation I believe it, however, to be understood 
that neither the statute 9G 2 , or the 45 Geo S , at all affected the old 
restraints of the mortmain laws, and that a licence from the crown is -till 
necessary when a college purchases an advowson Many colleges arc 
provided with a prospective licence to puichasc in mortmain to a ceitam 
extent , and such a licence has m practice been considered sufficient 
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or m fee; these being estates, which either must or may last 
longer than his own, the creating them is not only beyond 
his power, and inconsistent with the nature of his interest, 
but is also a foi feiture of his own particular estate to him in 
remainder or reversion u Foi which there seem to be two 
reasons First, because such alienation amounts to a renun- 
ciation of the feodal connexion and dependence , it implies a 
refusal to perform the due rendeis and services to the lord of 
the fee, of which fealty is constantly one and it tends in it’s [ 275 ] 
consequence to defeat and devest the remainder or reversion 
expectant as therefoie that is put in jeopardy by such act 
of the particulai tenant, it is but just that, upon discovery, 
the paiticular estate should be forfeited and taken fioni him, 
who lias shewn so manifest an inclination to make an lmpio- 
per use of it The other reason is, because the particular 
tenant, by granting a laigei estate than Ins own, has by his 
own act determined and put an entile end to his own original 
interest , and on such determination the next taker is entitled 
to enter regularly, as in his remainder oi reversion The 
same law which is thus laid down with regard to tenants for 
life, holds also with respect to all tenants of the mere freehold 
or of chattel interests , but if tenant in tail alienes in fee, this 
is no immediate forfeiture to the remainder-man, but a mere 
discontinuance (as it is called w ) of the estate tail, which the 
issue may afterwards avoid by due coui se of law * foi he in 
remainder oi reversion hath only a very remote and barely 
possible interest therein, until the issue m tail is extinct But, 
in case of such forfeitures by particulai tenants, all legal estates 
by them before created, as if tenant for twenty yeais grants 
a lease for fifteen, and all charges by him lawfully made on 
the lands, shall be good and available in law y . For the law 
will not hurt an innocent lessee for the fault of his lessor ; 
noi permit the lessor, aftei he lias granted a good and lawful 
estate, by his own act to avoid it, and defeat the interest 
which he himself has created 

Eguivar tNr, both in it’s nature and it’s consequences, 
to an illegal alienation by the paiticular tenant, is the civil 

' Litt § 415 Litt §595,0,7 

* Sec I look III, eh 10 v Co Lilt 259 
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crime of disclaimer, as where a tenant, who holds of any 
lord, neglects to lender him the due services and, upon an 
action bi ought to recover them, disclaims to hold oi his lord 
Which disclaimer of tenure in any court of record is a for- 
feituie of the lands to the lord 1 , upon leasons most appa- 
[ 276 2 rently feodal And so likewise, if in any court of i ecord the 
particulai tenant does any act which amounts to a vntual 
disclaimer, il he claims any gieutei estate than was granted 
him at the first mfeodation, or takes upon himself those rights 
which belong only to tenant of a supeiior class 3 , ifheaffinns 
the l eversion to be in a stranger, by accepting Ins fine, at- 
torning as Ins tenant, collusive pleading, and the like l) , such 
behaviom amounts to aforfeituic of Ins particulai estate. 


Ill Lapse is a species of forfeituie, wherebj the right 
of presentation to a church accrues to the oi dmary by neglect 
of the patron to piesent, to the metropolitan by neglect of 
the ordinal y, and to the king by neglect of the metiopolitan. 
Foi it being tor the intei est ol religion, and the good ot the 
public, that the t hutch should be piovided with an officiating 
mimstei, the law has theiefore given this light of lapse, in 
older to quicken the pation, who might otherwise, l>) suflli- 
mg the church to remain vacant, avoid paying his ecclesias- 
tical dues, and hustrate the pious intentions ol his ancestois 
Tins light of lapse was first established about the tune 
(though not by the authority c ) of the council of Lateran' 1 , 
which was m the reign of our Hemy the second, when the 
bishops first began to exercise univei sally the light ot institu- 
tion to chinches 3 And therefore, wheie there is no right 
of institution, theie is no right of lapse so that no donative 
can lapse to the ordinal y f , unless it hath been augmented 
by the queen’s bounty 8 But no right of lapse can accrue, 
when the original piesentation is m the crow n' 1 


Thf teim, in which the title to piesent by lapse ucctues 
from the one to the other successively is six talendat months ', 


* Jincb, 270,271 

• Co Litt. 251 
» Ibid 2.52. 

* 2 Roll Abr 363 pi 10 
d Braoton, l 4 tr 2 rl 

• See paj{ 23 


f Bro Air lit Quar Imped Cro 
Jac 518 

* St 1 Geo I st 2 i 10 
” Stat ITEdw II c 8 2 Inst 27S 
1 6 Hep G2 Regut 42 
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(following m this case the computation of the church, and 

not the usual one of the common law,) and this exclusive of 

the day of the avoidance k But, if the bishop be both patron [ 277 J 

and ordinary, he shall not have a double time allowed him 

to collate in 1 , for the forfeiture accrues by law, whenever 

the negligence lias continued six months m the same peison. 

And also if the bishop doth not collate bis own clerk imme- 
diately to the livuig, and the patron presents, though nfler the 
six months are elapsed, yet his pi esentation is good, and the 
bishop is bound to institute the patron’s clerk'" For as 
the law only gives the bishop this title by lapse, to punish 
the patron’s negligence, there is no leason that, ll the bishop 
himself be guilty of equal or greater negligence, the patron 
should be deprived of his turn If the bishop suffer the pre- 
sentation to lapse to the metropolitan, the patron also has the 
same advantage if he presents before the archbishop has filled 
up the benefice, and that for the same leason. Yet the or- 
dinary cannot, after lapse to the metropolitan, collate his 
own clerk to the prejudice of the archbishop" For lie had 
no permanent right and interest in the advowson, as the 
patron hath, but merely a temporaiy one , which having ne- 
glected to make use of during the time, he cannot afterwards 
retrieve it But if the pieseutation lapses to the king, pre- 
logative heie intervenes and makes a difference, and the 
patron shall never recover his right till the king has satisfied 
his turn by presentation tor nullum tempus occurnt regi And 
therefore it may seem, as if the church might continue void 
for ever, unless the king shall be pleased to present, and a 
patron thereby be absolutely defeated of Ins advowson But 
to prevent this inconvenience, the law has lodged a powei 
in the patron’s hands, of as it were compelling the king to 
present Foi if, during the delay of the crown, the patron 1 
himself presents, and his clerk is instituted, the king indeed 
by presenting another may tuin out the patron’s clerk; or, 
after induction, may remove him by quai e impedtt , but if he 
does not, and the patron’s cleik dies incumbent, or is cano- 
nically deprived, the king hath lost his right, which was only 
to the next or first presentation p 

*• 2 lost 361 n * Roll Abr 368 

1 G?t>s. Cod. 769 ° Dr & St d 2 c 30 Cro Car SSB 

a 2 lost. 373 “ 7 R*p 21 Cro Eli* 44 
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In case the benefice becomes void by death, 01 cession 
through plurality of benefices, there the patron is bound to 
take notice of the vacancy at his own peril, for these are mat- 
ters of equal notoriety to the patron and ordinary but in 
case of a vacancy by resignation, or canonical deprivation, 
or if a clerk presented be refused foi insufficiency, these being 
matters of which the bishop alone is presumed to be cogni- 
zant, here the law tequires him to give notice theieot to the 
patron, otherwise he can take no advantage by way of 

lapse* 1 . Neitliei shall any lapse thereby accrue to the me- 

tropolitan or to the king, tor it is universally true, that 
neither the archbishop or the king shall ever present by lapse, 
but where the immediate ordinary might have collated by 
lapse, within the six months, and hath exceeded his time 
tor the first step or beginning faileth, ct quod, non habet prm~ 
cipium, non habet jnem r If the bishop refuse or neglect to 
examine and admit the patron’s clerk, without good reason 
assigned or notice given, he is styled a disturber by the law, 
and shall not have any title to present by lapse , loi no man 

shall take advantage ot his own viong'' Also it the right 

of presentation be litigious oi contested, and an action be 
brought against the bishop to try the title, no lapse shall 
incur till the question ot right be decidedt 

IV By simony, the right of presentation to a living is for- 
feited, and vested pro hac vice in the crown Simony is the 
corrupt presentation ot any one to an ecclesiastical benefice 
tor i upi ley, gift, or reward It is so called from the re- 
semblance it is said to bear to the sin of Simon Magus, 
though the purchasing of holy qfders seems to approach 
nearer to his offence It was by the canon law a very grievous 
cume and is so much the more odious, because, as sir Ed- 
ward Coke observes", it is ever accompanied with perjury, 
for the presentee is swprn to have committed no simony 
However, it was not an offence punishable in a criminal way 
at -the common law", it being thought sufficient to leave 
the clerk to ecclesiastical censures. But as these did not affect 
f 279 J the simoniacal patron, nor were efficacious enough to lepel 


i 4 Rep 74 2 Inst 6311. 

' Co Lilt 344, 345 
* i Roll Abr 369 


• CO Lit! 344 
u 3 Inst 1 56 
w Moor J64 
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the notorious practice ot the thing, diveisactsof pail lament 
have been made to lestimn it by means of cml lorfettlrres; 
which the modem prevailing usage, with legal d to spiritual 
preferments, calls aloud to be put in execution I shall 
briefly consider them in this place, because they devest the 
cormpt patron of the right ot piesentation, and vest a new 
light in the ciown 

By the statute 21 EI 12 c fa it is foi avoiding of simony en- 
acted, that it any pan on (+}, foi any coirupt consideration, by 
gift or promise dn ectly oi uidnectly, shall present oi collate 
my peison to in ecclesiastical benehcc oi dignitt , such pre- 
sent ition shall be void, and the piesentee be rendered inca- 
pable ot ever enjoying the same benefice and the crown shall 
present to it toi that turn only x But if the piesentee dies, 
without being convicted ot such simony in his lifetime, it ts 
enacted by stat 1 W &M c 16 that the simomacal contract 
shall not piejudice any othei innocent patron [or piesentee], 
on pietence of lapse to the ciown or otheiwise Also by the 
statute 12 Ann stat 2 c 12 it any pei son toi money oi piofit 
shall piocuie, in his own name or the name ot anyothei, the nevt 
piesentation to any living ecclesiastical, and shall bepiesentcd 
theieupon, this is declared to be a simomacal contract, and 
the pai ty is subjected to all the ecclesiastical penalties of simony, 
is disabled from holding the benefice, and the presentation 
devolves to the ci own 

Upon these statutes many questions have arisen, with re- 
gard to what is, and wliat is, not simony And, among 
others, these points seem to be clearly settled 1 That to 
purchase a piesentation, the living being actually vacant, is 
open and notorious simony y this being expressly in the face 
of the statute (5) 2 That for a clerk to bargain for the next 

* For other penalties inflicted by this y Cro Ehz 788 Moor 914 
Statute, see book IV ch 4 

(4) The words of the statute are, if any “ person or persons,” and they 
extend not merely to rightful patrons, but to strangers who present bj 
usurpation Although, however, such a presentation by a stranger wouM 
be void, yet the crown would not gam the turn, but the rightful patron 
would be entitled to present Co Litt 120 

(a) The incumbent of a living being exceedingly ill and on Ins death 

x 2 bed. 
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presentation, the incumbent being sick and about to die, was 
simony, tven belote the statute ot queen Anne 1 and now, 
by that statute, to pui chase, either in Ins own name or 
another’s, the next piesentation, and be thereupon presented 
[ 280 ] at any future time to the living, is direct and palpable simony 
But, 3 It is held that for a father to purchase such a present- 
ation, in order to provide for his son, is not simony for 
the son is not concerned in the bargain, and the tathei is by 
natuie bound to make a provision for him a 4 That it a 
snnoniacal contiact be made with the pation, tin? clerk not 
being privy theieto, the presentation tor that turn shall m- 
' deed devolve to the clown, as a punishment of the guilty 
pation, but the clerk, who is innocent, does not incur anj 
disability or forfeituie 1 * 5. T hat bonds given to pay money 
to charitable uses, on receiving a presentation to a living, 
are not. simomacal c , provided the patron or his relations be 
not benefited theieby d , tor this is no coirupt consideiation, 
moving to the patron b That bonds of resignation, in case 
of non-residence or taking any other living, are not simonia- 
cal e , there being no corrupt consideration heiein, but such 

I Hob 165 1 Noy, 142 

* Cro hliz 686 Moor 9 16 “ Stra 5S4 

II 3 Inst 154 Cro Jat 385 12 Co 1 Cro Car 180 

101 Cro Tliz 790 

lied, the life owner of the advowson and the plaintiff - , knowing of his con- 
dition, and believing that his death was at hand, agreed for the sale of the 
next presentation, and m ordei to carry the agreement into effect executed 
a deed on the same day a lew hours before his death, which purported 
to convey the advowson for 99 years to the plaintiff and his executors, if 
the patron should so long live , but there was a proviso for a re-conveyance 
to the patron as soon as one piesentation should have been made At the 
time ol the execution of the deed, it did not appear that the plaiutiff had 
any particular clerk in view to present, and he in fact presented a clerk 
who was in no respect privy to the ti ansaction 
Upon these (acts the court of K B held, that this was in substance a 
corrupt bargain for money with the patron, that he by means ol a con ve} - 
ance to the plaintiff, and thereby in his name, should present a clerk to a 
benefice which, in fact, and also according to the parties own consideration, 
was full in name only, but void in reality That actual vacancy was not 
essentially necessary to make the contract corrupt and void, and that the 
innocence of the clerk, or the want of specification of an individual pre- 
sentee at the time of making the contract, were immaterial circum- 
stances in construing the nature of the contract Foi v Bp of Chester, 
2 B & C 635 



Ch.18 


OF THINGS 


280 


only as is foi the good ot the public So also bonds to 
resign, when the patron’s son comes to canonical age, are 
legal , upon the reason before given, that the father is bound 
to provide for lus son f 7 Lastly, general bonds to resign 
at the patron’s lequest are held to be legal 8 for they may 
possibly be given for one of the legal considerations before 
mentioned , and where theie is a possibility that a transaction 
may be fan, the law will not suppose it iniquitous without 
proof (6) But, if the party can prove the conhact to have 
been a couupt one, such pioof will lie admitted, m order to 
shew the bond simoniacal, and therefore void Neithei will 
the patron be suffeied to make an ill ns<' of such a geneial 
Iwind of resignation , as, by extorting .i composition (oi tithes, [ 281 
procuring an annuity tor his relation, oi by demanding a 
resignation wantonly or without good cause, such as is 
approved by the law, as, tor the benefit ot lus own son, oi 
on account ot non-residence, plurality ot livings, or gioss 
immorality in the incumbent h 

V Th* next lund of forfeitines are those hy In each oi 
non-performance ot a condition annexed to the estate, eithei 

' Cro Jm. 24h J74 1 I Vern lil 1 t iju Cas A hr 86, 

* Cro Car ISO Mia J27 S7 Stra 511 


(6) 111 tilt i 1 st of I'JyUhc v Tht Bnho/i nf London, (M ly 1787,) the house 
ol lords delti mined that a genua! bond to lcsign at the patron’s request was 
illegal, icvcrsmg thereby tilt toiicuiicnt decisionsol the courts ol common 
pleas and king’s bench Loul fhurlow, Ch moved ind spoke lor ihe 
revcisil, but the myontyof the judges !i<id delivered opinions in favour 
of the judgments below , and there has been a strong inclination since to 
confine the luthouty of the tasc to those only which are precisely similai 
in their circumstances Ihercfoicin Bagxhaw \ Bosslcy, 4T R 78, the 
court of K B affirmed the legality of a bond which was conditioned for a 
resignation within a certain time after notice in case of non-residence, or 
suffering dilapidations , and they gave the same judgment in Ptirtridgi v 
Whiston, 4 T R 359 where the condition was to resign in favour of a spe- 
cified son ot the patron on three months’ notice, and to keep the parsonage 
and chancel in good repair In this case there was no argument, it being 
understood that there would certainly be an appeal to the lords, which 
however was not made And it seems to have been thought since, that a 
bond was legal conditioned to resign in favour of a specified person See 
tfewmanv Weinman, 4 M &S 71 Such bonds, I believe, are now in 
common use Sec Lout Sondes v F/ett her, 4 B & A 83 5 

X 3 
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expiessly by deed at it’s original cieation, or impliedly by 
law from a principle of natural reason Both which we con- 
sidered at large in a former chapter 1 

VI I therefore now proceed to another species of for- 
feiture, viz by "waste Waste, vastum , is a spoil or destruction 
in houses, gaulcns, trees, 01 other corporeal hereditaments, 
to the disherison of him that hath the remainder oi reversion 
in fee-simple or fee-tail k ( 7 ) 

Waste is cithei voluntary, which is a cunie of commis- 
sion, as by pulling down a house, or it is permissive, which 
is a matter of omission onlj, as by suffering it to fall for 
want of necessary reparations Whatevei does a fasting 
damage to the freehold or inheritance is waste 1 Therefore 
lemoving wainscots, floors, or otliei things once fixed to the 
fi eeli old. of a house, is waste m (8) If a house be destroyed 
by tempest, lightning, or the like, which is the act of Pro- 
vidence, it is no waste but otherwise, if the house be burnt 
by the carelessness or negligence of the lessee, though now 
by the statute 6 Arm c 31 no action will lie against a tenant 

' See (h 10 pigc 15 J 1 Hctl 35 

11 Co Litt 53 m 4 Hep 64 


(7) See Vol III p 2 ‘25 n (l) 

t8) In the case ot l'tucs v Maw, ~ East, 38 , the question of fixtures 
removcuble mid irrunov cable was very fully and luminously discussed, uid 
llljL judgment there pronounced by Lord Lllenborough has e>cr since been 
< onsidcred to lay down the law on the subject Disputes upon tins suhjei l 
Will principally arise between the heir and executor of a tenant m lee- 
simplc, between the executor of a tenant for life or in tail, aril the 
reversioner or remainder man, and between landlord and tenant In the 
first case the law .da ays leans in favour of the hen, and against the dis- 
figuring or injuring of the inheritance, and thcrcloi c as between these tw o, 
many personal chattels, annexed to the freehold, are irre moveable, which 
mother eases would not be so In the second case, the cxecutois are 
more favoured , but the third is that ui which the greatest indulgence is 
shown to the particular tenant, especially where the fixture has been 
erected in advancement of the tenant’s trade Thus engines, vats, fur- 
naces, &c have been allowed to be removed, when fixed to the freehold 
for the purposes of trade or manufacture , though it is held waste to re- 
move hearths and chimuej -pieces, oi buildings subservient only to the 
purposes of agriculture 
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for an accident of this kind (9) Waste ma\ also be com- 
mitted in ponds, dove-houses, warrens, and the like , by so 
l educing the number of the creatures therein, that there 
will not be sufficient for the leversioner when becomes to the 
inheritance " Timbei also is part of the inheritance 0 
Such are oak, ash, and elm m all places , and in some par- 
ticular countries, by local custom, wheie other trees are ge- 
nerally used for building, they are for that reason considered 
as limber , and to cut down such trees, or top them, or do [ 282 ] 
any othei act whereby the timber may decaj, is waste p But 
underwood the tenant may cut down at any seasonable time 
that he pleases* 1 , and may take sufficient estovers of com- 
mon right for house-bote and cart-bote , unless restrained 
(which is usual) by paiticular covenants or exceptions r 
The comersion of land from one species to another is waste 
To convert wood, mtadow, or pasture, into ninble, to turn 
arable, meadow, or pnstuie, into woodland , or to turn arable 
or woodland into meadow or pasture, are all of them waste ’ 

For, as sir Edward Coke observes 4 , it not only changes the 
course ot husbandry, but the evidence of the estate, when 
such a close, which is conveyed and described as pasture, is 
found to be arable, and e convci so And the same rule is 
observed, for the same reason, with regaid to converting one 
species of edifice into another, even though it is unproved m 
it’s value u To open the land to scaich for mines of metal, 
coal, <§c is waste , foi that is a detriment to the inheritance v 
but if the pits or mines were open bcfoie, it is no waste for 
the tenant to continue digging them for his own use w , for it 
is now become the meie annual profit of the land These 


n Co Litt 53 
° 4 llcp G2 
t Co Cl tt 53 
i 2 Roll Abr 817 
r Co Litt 41 


s Hob 234 
' Co Litt 53 
" 1 lev 809 
* 5 Rep 12 
w Hob 295 


( 9 ) Tlic statute of Anne docs not interfere with the covenants between 
landlord and tenant, and therefore if n house in the occupation of a 
tenant be burnt down, lie will still be liable at law to pay the rent under 
Ins covenant , and to rebuild, if there be a general covenant to repair 
It is important therefore in a lease, for the tenant to except specially 
casualties by fire 
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three are the geneial heads of waste, viz in houses, in timber, 
and in land. Though, as was befoie said, whatever else 
fends to the destruction, 01 depreciating the value of the in- 
heritance, is considei td by the law as waste 

Let us next see, who are liable to be punished for com- 
N mitting waste And by thefeodal law, feuds being originally 
granted for life only, we find that the mle was general for 
all vasals 01 feudatones, “ si vasallus Jeudum ihssipaveiit , 
“ ant tnstgni detriment*) detains Jecent , }» ivabitur ” x But 
in oui antient common law the rule was by no means so 
large , for not only he that was seised ot an estate of inherit- 
ance might do as lie pleased with it, but also waste was not 
punishable m any tenant, save only hi tlnee persons, guardian 
[ 288 ] in chivalry, tenant in dower, and tenant by the curtesy y , 
and not in tenant foi life oi yeais z And the reason ot 
the diversity was, that the estate of the tlnee former was 
created by the act ot the law itself, which therefore gave a 
remedy against them , but tenant for life or for years, came 
in by the demise and lease of the ownei ot the fee, and there- 
fore he might have piovided against the committing of waste 
by his lessee , and it he did not, it was Ins own default But, 
in favour ot the owners of the mhentance, the statutes ot 
Marlbridge 52 Hen III c 23 and of Gloucestei 6 Edw I 
c.5 , provided that the writ of waste shall not only lie against 
tenants by the law ot England, (oi cuitesy,) and those lit 
dower, but against any farmer oi otliei that holds m any 
mannei for life or years So that, foi about five hundred 
years past, all tenants meiely foi life, oi for any less estate, 
have been punishable or liable to be impeached for waste, 
both voluntaiy and peinussive, unless their leases be made, 
ns sometimes they are, w ithout impeachment of waste, absque 
impetitione vasti , that is, with a piovision oi protection that 
no man shall unpetere, or sue him, tor waste committed But 
tenant in tail after possibility of issue extinct is not impeach- 
able foi waste, because lus estate was at it’s creation on estate 

* Wright, 44 in tenant by the curtesy Regist. 72 

r It wa» Uowerer a doubt whether Bro Abr ttt n-aite , 8S 2 Inst 'iOl 
waste was punishable at the common law 7 2 Inst 299 



Ch 18. 


OF THINGS 


283 


of mheutance, aad so notwithm the statutes* (10) Neither 
does an action of waste lie for the debtor against tenant by 
statute, recognizance, or elegit , because against them the 
debtor may set off the damages in account b . but it seems 
reasonable that it should lie fen the reversioner , expectant on 
the deteimination of the debtor’s own estate, or of these 
estates deuved horn the debtoi c . 

The punishment for waste committed was, by common law 
and the statute of Marlbi ldge, only single damages d , except 
in the case of a guardian, who also forfeited his wardship e by 
the provisions of the great charter r but the statute ol 
Gloucester directs, that the other four species of tenants 
shall lose and forfeit the place wherein the waste is com- [ 284 j 
mitted, and also treble damages to him that hath the inhe- 
ritance The expression of the statute is, “ he shall forfeit 
the thing which he hath wasted and it hath been deter- 

1 Co Liu 37 2 Roll Abr 826 828 * 2 Inst 146 

» Co Lilt. 54 ' Ibid 300 

' F N B 58 * 9 Hen III c 4 


(10) In Ilcrlakcndcns' s case, 4 Rep 63 , it is said, that though tenant in 
tail aftu possibility of issue extinct is dispunishable for waste, yet lie has 
no ptopertv in the timbci which he fells If this were true, it would esta- 
blish t gre it difference between him and tenant for hie without impeach- 
ment ot waste, who is now clearly understood to have the same property 
in timber felled, as an owner of the fee simple Vyne v Dor, 1 T R 55 
Tills distinction, however, is denied by Lord Eldon in Williams v Williams 
15 Vcs Jun 427 , and upon manifest reason In both instances, however, 
(as well as in many others in which no action for waste committed can be 
brought) the court of chancel y will interfere to restrain extravagant and 
malicious devastation This term applies principally to the cutting down 
ornamental timber, timber planted for shelter, or to exclude the view of 
offensive objects, to the cutting down even of other timber in a wasteful 
manner, so as to leave none for the re-edifying or repair of buddings , and 
to all acts which tend to the destruction of the estate, as the uniooftng, or 
pulling down mansion-houses It is difficult to specify all the cases of waste 
in which injunctions will be granted , but Lord Eldon, in Burges v Lamb, 
16Ves Jun 185 , has expressed an opinion rather unfavourable to them, 
and has declared it to be wiser to limit than to extend them It seems at 
least necessary to show some great injury to the inheritance resulting from 
an act, in doing which the tenant has not been actuated by a desire to de« 
i ive profit from the estate, but by spite to the successor, or at least by 
humour aud caprice m wanton disregard of the successor’s intcre.t 
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mined that under these words the place is also included 8 
And if waste be done sparsim , or here and there, all over a 
wood, the whole wood shall be recovered, or if in several 
rooms of a house, the whole house shall be forfeited h , 
because it is impracticable for the reversioner to enjoy only 
the identical places wasted, when lying intei spersed with the 
other But if waste be done only m one end of a wood, (or 
perhaps m one room of a house, if that can be conveniently 
sepai ated from the lest,) that part only is the locus vastalus, 
or thing wasted, and that only shall be forfeited to the re- 
versioner ' 

VII A seventh species of forieituie is that of copyhold 
estates, by hi each of the customs ot the manor Copyhold 
estates aic not only liable to the same forfeitures as those 
which aie held in socage, loi treason, felony, alienation, and 
waste, whereupon the loid may seise them without any 
presentment by the homage k , but also to peculiar forfcitmes 
annexed to this species of tenure, which are incuned by the 
breach of either the general customs of all copyholds, or the 
peculiar local customs of ceitnin particular manois And we 
may obseive that, as these tenements weie originally holden 
by the lowest and most abject vasals, the marks of feudal 
dominion continue much the strongest upon this mode of 
propel ty Most of the offences, which occasioned a resump- 
tion of the fief by the feudal law, and weie denominated 
felomac , pet quas vasallus amiltei et feudum still continue to 
be causes of forieiturc in many of our modern copyholds 
As, lij subtraction of suit and service m , si dominant deseivuc 
noluent" by disclaiming to hold of the loid, 01 swearing 
himself not lus copyholder 0 , si domuium ejuraverit, i c nc- 
g avail se a domino Jendum hah a c p by neglect to be admitted 
tenant within a year and a day' 5 si per annum et diem cessa- 
[ 285 ] vent in pet end a mvestitwa T by contumacy m not appearing 
in couit after three proclamations', si a domino to utatus non 


« 2 Inst. 301 
h Co. Litt 54 
1 2 Inst 304 

* 2 Ventr S8 Cro. Eli* 499 
1 Tend I 2 t 26 in cate 
m 1 Leon 106 Dyer ill 


" rend f 1 (21 

° Co Copyh 551 

» Feud I 2 t 34 & I 26 § 3 

s Plowd 372 

r Feud l 2 / 24 

5 8 Rep 99 Co Copyh. 457 
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compaiuent ' m by refusing, when sworn of the homage, to 
present the truth according to his oath** si pares vet italeni 
nova ml, ct dicant se nescire , aim sciant v In these and a 
variety of other cases, which it is impossible here to enume- 
rate, the forfeiture does not accrue to the lord till after the 
offences are piesented by the homage, 01 jury of the lord’s 
court buion x pet laudamentum pat turn quorum y , or, as it is 
moie fully expressed in another place 1 , nemo miles adima/w 
dc posscssione sin benefieu, nisi convicla culpa quae sit laudanda 1 
pa judicium partwm suorum (11) 


VJII Til i eighth and last method wheieby lands and 
tenements may become forfeited, is that of bankruptcy , or the 


act of becoming a bankrupt 

1 hud l 2 l 22 
" Co Copy li (, r >7 
' rend l a t 58 
x Co Copyh § 58 


which unfortunate person may 

' 1 etui l 1 / 21 
1 Ibid t 22 

* i e arbttunula, dejimenda fin 

hreme, IV 79 


(11) It is rather singular tint in every instance in which Lord Coke on 
copyholds is cited in this paiagraph, his authority is directly contradictory 
of the text In Ins fifty-seventh chapter lie divides forfeitures into those 
which operate co mil ante, a lid those winch must he presented , and then 
enumerates those of the formei class Under this he ringes, among many 
others, disclaimer, not appearing after three proclamations, and refusing, 
when sworn, to’present the truth In Ins fifty-eighth chapter he enamel ates 
the second class, md undci it places treason, felony, ami alienation It is 
observable also, that the references to Dver‘211 and 8 Rep 99 are not in 
point 

With respect to the subject of the paragraph, if presentment is ncccssni y 
in any case, it should seem in re ison that the necessity would exist rather 
in case of treason and felony, where the conviction and attainder might take 
place far from the residence of the lord, than in the case of diclanner, &c 
which must tike place cither m the lord’s comt, or in a suit to whiih lie 
was party Of the first lie might reasonably be supposed to remain igno- 
rant until his homage by presentment informed him , of the latter he could 
hardly avoid taking instant notice But in fact the better opinion seems 
to be, that in no case is presentment legally necessary In every instance 
the forfeiture is referable back to a supposed determination ol the will, 
which the act being inconsistent with the tenancy demonstrates If the 
lord is not aware of the act, it is the duty of the homagers to inform him , 
but the forfeiture exists in that case before the information given As a 
matter of prudence, however, the lord will of course procure a presentment 
See Scnven on Copyholds, 5J 1 , m which the opinions of Ch Baron Gil- 
bert, and Watkins are stated 
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from the several descriptions given of him in our statute law, 
be thus defined , a trader who secretes himself, or does certain 
other acts, tending to defraud his creditors 

Who shall be such a trader, or what acts are sufficient to 
denominate lum a bankrupt, with the several connected con- 
sequences resulting from that unhappy situation, will be bettei 
considered in a subsequent chapter, when we shall endeavour 
more fully to explain its nature, as it most immediately relates 
to personal goods and chattels I shall only here obseive the 
manner in which the pioperty of lands and tenements is 
transfened, upon the supposition that the owner of them is 
clearly and indisputably a bankrupt, and that a commission ol 
bankrupt is awarded and issued against him 

By statute 13 Eliz c 7. the commissioners tor that purpose, 
when a man is declared a bankrupt, shall have full powei to 
dispose of all his lands and tenements, which he had in his 
own right at the time when he became a bankrupt, oi which 
shall descend or come to him at any time afterw ards, before 
his debts are satisfied oi agreed foi , and all lands and tene- 
[ 286 ] ments which were purchased by him jointly with his wife or 
children to his own use, (oi such intei est theiem as he may 
lawfully part with,) oi pm chased with any other peison upon 
secret trust for lus own use, and to cause them to be ap- 
praised to their full value, and to sell the same by deed 
indented and mrolled, or divide them pioportionably among 
the creditors This statute expressly included not only free, 
but customary and copyhold, lands , but did not extend to 
estates-tail, farthei than lot the bankrupt’s life , noi to equi- 
ties of redemption on a mortgaged estate, wherein the bank- 
rupt has no legal interest, but only an equitable reveision 
Whereupon the statute 21 Jac I. c 19 enacts, that the com- 
missioners shall be empowered to sell or convey, by deed 
indented and inrolled [within six months after the makuig 
thereof], any lands or tenements of the bankrupt, wherein lie 
shall be seised of an estate-tail m possession, remainder, or 
reversion, unless the remainder or reversion thereof shall be 
in the crown [of the gift of the crown] , and that such sale 
shall be good against all such issues in tail, remainder-men, 
and reversioners, whom the bankrupt himself might have 
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barred by a common lecoveiy, or othei means, and that all 
equities of redemption upon mortgaged estates, shall be at the 
disposal ot the commissioners , for they shall have power to 
redeem the same as the bankrupt himself might have done, 
and after redemption to sell them. And also by this and a 
former act b , all fraudulent conveyances to defeat the intent ol 
these statutes are declared void , but that no purchaser bona 
fide> for a good or valuable consideration, shall be affected by 
the banktupt laws, unless the commission be sued loith within 
five years after the act ot bankiuptcy committed 

By vntue ot these statutes a bankrupt may lose all his 
real estates, which may at once be tiansfeired by his com- 
missioners to then assignees, without his participation 01 
consent (12) 

j 

* 1 Jac 1 c 15 


(12) By 5 Gco 4 c 98 (the act to consolidate and amend the bankrupt 
laws, which will not take effect till Mav 1825), all the bankrupt’s real and 
personal estate, both withm the united kingdom and abroad, (except copy- 
hold and customary lands,) and all such estate as he may purchase, or may 
revert, descend, or be devised to him before he obtains his certificate, nre 
vested in the assignees by a mere declaration signed by the commissioners 
on the choice ot the assignees , provided such declaration be entered of 
record within two months from the signature The copvhold and custom- 
ary estate, though excepted from this clause, may, by a subsequent one, 
be sold by deed indented and enrolled by the assignees for the benefit of 
the creditors Estates tail may also be sold by them in the same 'manner, 
so as to convey a good title agamst the bankrupt, his issue, and all persons 
whom the bankrupt could have barred by fine, recovery, or other means 
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OF TITLE BY ALIENATION. 


rpH E most usual and uiuveisal imtho<l ol acquuing a title 
to real estates is that of alienation, conveyance, 01 pui- 
chase in its limited sense , under which may be comprised 
any method wherein estates are volnntaiily resigned by one 
man, and accepted by another , whethei that be effected by 
sale, gift, marriage, settlement, devise, 01 othei transmission 
of pioperty by the mutual consent ot the parties 


This means of taking estates by alienation, is not of equal 
antiquity in the law ot England with that ot taking them by 
descent For we may remembei that, by the feodal law a , a 
puic and genuine teud could not be transferieil from one 
feudatory to another without the consent ot the lord , lest 
thereby a feeble 01 suspicious tenant might have been substi- 
tuted and imposed upon him to perfbim the feodal services, 
instead of one on whose abilities and fidelity he could depend 
Neither could ttie feudatory then subject the land to his 
debts , for if he might, the feodal restraint of alienation would 
have been easily frustrated and evaded t> And, as he could 
not ahene it in his lifetime, so neither could he by will defeat 
the succession, by devising his feud to another family , nor 
even alter the course of it, by imposing particular limitations, 
01 prescribing an unusual path of descent Nor, in short, 
could he ahene the estate, even with the consent of the lord, 
uuless he had also obtained the consent of hts own, next 
apparent, or presumptive heir c . ( 1 ) And theiefore it was 

• See page 57 'Co Litt 94 Wright, 167 

b Feud l 1 t 27 

(l) Lord Coke in the passage referred to, says “ heir” generally , but Sir 
M Wright confines it to the presumptive heir, 9111 prortmus erat ruccesstone 

collateral*. 
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very usual in antient feoffments to express that the alienation 
was made by consent of the heirs of the feoffor or sometimes 
for the heir apparent himself to join with the feoffor in the 
grant 1 ’ And, on the other hand, as the feodal obligation 
was looked upon to be reciprocal, the lord could not aliene 
01 tiansfer his signiory without the consent of his vasal ior 
it was esteemed unreasonable to subject a feudatorj to \ new 
supuior, with whom he might have a deadly enmity, without 
his own approbation , or even to transfei Ins tealt}, without 
his being thoroughly appuzed of it, that he might know with 
certainty to whom his renders and services wcie due, and be 
ible to distinguish a lawful distress tor rent from a hostile 
seizing of Ins cattle by the lord of a neigh bounng clan e 
This consent of the vasal was expiessed by what was culled 
attorning*, or piofessing to become the tenant of the new 
lord which doctime of attornment was aftcrwaids extended 
to all lessees foi life or yeais Toi if one bought an estate 
with any lease foi life ot years standing out theieon, and the 
lessee 01 tenant refused to attorn to the puichasei, and to 
become his tenant, the grant or contract was in most cases 
void, or at least incomplete 5 which was also an additional 
clog upon alienations 

Bui by degrees this feodal severity is worn off, and ex- 
perience hath shewn, that property best answers the purposes 
of civil life, especially in commercial countries, when it’s 
transfer and circulation are totally free and unrestrained The 
road was cleared in the fiist place by a law of king Henry 
the first, which allowed a man to sell and dispose of lands 

d Madox, Bormul A nfi N° 316 winces et ainmnees, ut lorjui solent cum 
319 427 vasallus , ejuralo prions dumint obsequio 

' Gilb Ten 75 el fide, novo se Sacramento novo item do- 

r The same doctrine and the same mino acquirenti abslnngebal, idque jussu 
denomination prevailed in Bretagne — auctoru D’Argentre Antiq Consult 
jrossesswnes in junsdutumalibus rum all- Brit njjud Dufresne, i 819, &20 
ter apprehendi posse, quam jrer attour- a Litt § 551 


collaterah Probably the consent of the heir apparent was presumed and 
implied in the mere act of his father , while it was necessary to procure 
specifically that of a more remote inheritor Both authors, too, are speak- 
ing only of land which came by descent to the alienor .See post, p. 388, 
389 
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which he himself had purchased , for over these he was 
thought to have a more extensive power than over what had 
been transmitted to him in a course of descent from Ins an- 
[ 289 ] cestors h a doctrine which is countenanced by the feodal 
constitutions themselves ' but he was not allowed to sell the 
whole of his own acquirements, so as totally to disinherit Ins 
chddien, any more than he was at liberty to aliene his pa- 
ternal estate k . Afterwards a man seems to have been at liberty 
to part with all lus own acquisitions, if he had previously pur- 
chased to him and his assigns by name , but, if his assigns 
were not specified in the purchase deed, he was not empowered 
to aliene 1 and also he might part with one fourth of the in- 
heritance of his ancestors without the consent of his hen m . 
By the great charter of Henry III n , no subinfeudation was 
permitted of part of the land, unless sufficient was left to 
answer the services due to the superior lord, which sufficiency 
was probably interpreted to be one half or moiety of the 
land 0 . But these restnctions were in general removed, by 
the statute of quia emptoies f , wheieby all persons, except 
the king’s tenants in capite , weifi left at liberty to aliene all 
or any part of their lands at their own discretion q And 
even these tenants in capite were by the statute 1 Edw III 
c. 12 permitted to aliene, on paying a fine to the king' By 
the temporary statutes 7 Hen VII c. 3 and 3 Hen VIII 
c 4. all pei sons attending the king in his wars were allowed 
to aliene their lands without licence, and were relieved from 
other feodal burdens And, lastly, these very fines for alien- 
ations were, m all cases of freehold tenure, entirely abolished 
by the statute 12 Car. II c 24 As to the power of charging 
lands with the debts of the owner, this was introduced so 
eaily as stat Westm 2 which’ subjected a moiety of the 

” Emptumes vel acqxtxsxtxones max del ‘ Mirr cl § 3 This i» also l>or- 
cw magis vtlU .Si Bocland habeat tjuam rowed from the feodal law Fetal I 2 
n ftannles rvi dederunt, non mitlat eum t 48 
e rtra cognationem mam, I L Hen / n Mirr t hid 
c 70 "9 Hen III c 3 2 

l Feud. I 2 I 39 ° Dalrymple of Feuds, 9 1 

k iSl questum tantum habxxertt xs, qui *' 18 Edw I e 1 

partem terras tuae donare voluenl, tunc > See p«g 73 91 

qxivtem hoc ex heel serf non totum qxut- r 3 Inst 67 

turn, quxn non potest fibntm nntm ha- ’ 13 Ed I c IS 

redem exhaeredare Gianni / 7 c 1 it 
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tenant’s lands to executions, for debts recovered by law as 
the "whole of them was likewise subjected to be pawned in a 
statute merchant by the statute de met catoribus, made the 
same year, (2) and in a statute staple by statute 27 Edw.III. 
c 9 and in other similar recognizances by statute 23 Hen 
VIII c 6. And now, the whole of them is not only subject 
to be pawned foi the debts of the owner, but likewise to be 
absolutely sold for the benefit ot trade and commerce by the 
several statutes of bankruptcy The restraint of devising 
lands by will, except m some places by particular custom, 
lasted longer, that not being totally lemoved, till the abo- 
lition of the military tenures The doctrine of attornments 
continued still lattr than any of the rest, and became ex- 
tremely troublesome, though many methods were invented to 
evade them , (3) till at last they weie made no longer neces- 
sary to complete the giant or conveyance, by statute 4 & 5 
Ann c 16 , noi shall, by statute 11 Geo II. c 19, the attorn- 
ment of any tenant affect the possession of any lands, unless 
made with consent of the landlord, or to a mortgagee after 
the mortgage is forfeited, or by direction of a court of justice 

In examining the nature of alienation, let us first inquire, 
lniefly, who may aliene, and to whom, and then, more largely, 
how a man may aliene, or the several modes of conveyance. 

I. Who may aliene, and to whom oi, in other words, 
who is capable of conveying, and who of purchasing And 
herein we must consider rather the incapacity, than capacity, 
of the several parties for all persons in possession are primu 
facie capable both of conveying and purchasing, unless the 


(2) The statute dc mercatortbus goes a step farther than is here men- 
tioned By the statute made with a similar view at Acton Burnell in 
1 1 E I , the devisable burgages of the debtor were made saleable in dis- 
charge of a debt due by statute merchant The statute made in 13 E I 
extends this, and enables the debtor, within three months after he is taken 
and put into prison, to sell absolutely the whole of his lands and tenements 
for the discharge of his debts 

( 3 ) The statute of uses, and the statute of wills, in all cases in which they 
applied, made attornments unnecessary , as by the former the possession 
was immediately executed to the use, and by the latter the legal estate was 
immediately vested in the devisee 

VOL II - \ 
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Jaw has laid them under any particular disabilities. But, if 
a man has only in him the right of either possession or pro- 
perty, he cannot convey it to any other, lest pretended titles 
might be granted to great men, whereby justice might be 
trodden down, and the weak oppressed *. Yet reversions and 
Vested remainders may be granted , because the possession 
of the particular tenant is the possession of him m reversion 
or remainder, but contingencies, and mere possibilities, though 
they may be released, or devised by will, or may pass to 
the hen or executor, yet cannot (it hath been said) be assigned 
to a sti anger, unless coupled with some present interest r 

Persons attainted of treason, felony, and praemunire, are 
incapable ot conveying, from the time of the offence committed, 
provided attainder follows 4 * * * * * * 11 for such conveyance by them 
[ 291 ] may tend to defeat the king of his forfeiture, or the lord of 
his escheat But they may pm chase for the benefit of the 
ciown, or the loid of the fee, though they are disabled to 
hold the lands so purchased, if aftei attainder, being 
subject to immediate forfeiture, it before, to escheat as 
well as foifeiture, according to the nature of the crime’' (4) 
So also corporations, religious or otheis, may purchase lands, 
yet, unless, they have a licence to hold m mortmain, they 
cannot retain such purchase , but it shall be forfeited to the 
loid ot the fee x 

Idiots and peisons of nonsane memory, infants and per- 
sons undei duress, me not totally disabled eithei to convey 

Co Liu 214 “ Co Lift 42 

1 Sheppard's touchstone, Safi, 2S9 w Ibtil 2 

12 2 1 1 Mod 152 1 P Wins 574 " Ibul 2 

Stre 132 

(4) Alter attainder the man is civUiter mor/tuu, til feudal relation between 

himself and his lord is at an end, and therefore there can be no escheat 

Neither, strictly speaking, can there be forfeiture, which is a kind of punish- 

ment, and operates on the relation of king and subject Indeed, by mere 

forfeiture in felony, the king’s title would only be for a year and day Lord 
Coke expresses himself therefore cautiouslj, calling it neither escheat, nor 
forfeiture , he says, “ the king shall have it by his prerogative, and not the 

lord of the fee , for a man attainted hath no capacitie to purchase (being a 

man vtmhler mortum) but onely for the benefit of the king, no more than 

the alicn-m ? hath ” 
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oi purchase, but sub modo only Foi their conveyances and 
purchases are voidable, but not actually void. The king, in- 
deed, on behalf of an idiot, may avoid his grants or other 
acts* 1 ' But it hath been said, that a non compos himself, 
though he be afterwaids brought to a right mind, shall not 
be permitted to allege his own insanity in order to avoid such 
grant for that no man shall be allowed to stultify himself, 
or plead his own disability. The progress of this notion is 
somewhat curious In the time of Edward I , non compos 
was a sufficient plea to avoid a man’s own bond y and there 
is a writ in the register z for the alienor himself to recovei 
lands aliened by him during his insanity , dim fiat non com- 
pos mentis suae, ut dicit , 8>c But under Edward III. a scruple 
began to arise, whethei a man should be permitted to blemish 
himself, by pleading his own insanity a and, afterwards, a 
defendant m assise having pleaded a release by the plaintiff 
since the last continuance, to which the plaintiff leplied ( ore 
tenus , as the maiinei then was,) that he was out of his mind 
when he gave it, the couit adjourned the assise, doubting, 
whether as the plaintiff was sane both then and at the com- 
mencement of the suit, lie should be peimitted to plead an 
intermediate deprivation of reason, and the question was 
asked, how he came to remember the lelease, if out of his 
senses when he gave it b Under Henry VI this way of 
reasoning (that a man shall not be allowed to disable himself, 
by pleading his own incapacity, because he cannot know [ 292 ] 
what he did undei such i situation) was seriously adopted 
by the judges in argument c , upon a question, whethei the 
heir was barred of his right of entiy by the feoffment of his 
insane ancestor And from these loose authorities, which Fit/- 
herbeit does not sciuple to reject as being contrary to rea- 
son d , the maxim that a man shall not stultify himself hath 
been handed down as settled law e though later opinions, 
feeling the inconvenience of the rule, have m many points 

*' Co Lilt 247 b 15 Assis {>1 10 

r Bntton, c 2« fol 66 1 30 Hen VI 42 

z fol 228 See also Memorand * FN B 202 

Scaceh 22 Edw I (prefixed to May- ' Litt § 405 Cro Eliz SOS 

nard’s year book, Edw II ) fol 23 4 Rep 123 Jenk 40 

a 5 Edw III 70 

Y 2 
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endeavoured to restrain it *.\5) And, clearly, the next heir, 
or other person interested, may, after the death of the idiot 
or non compos, take advantage of his incapacity and avoid the 
grant f . And so, too, if he purchases under this disability, 
and does not afterwards upon recovering his senses agree to 
the purchase, his heir may either waive or accept the estate 
at his option g . In like manner, an infant may waive such 
purchase or conveyance, when he comes to full age , or, if 
he does not actually agree to it, his heirs may waive it aftei 
him h Persons, also, who purchase 01 convey under dui ess, 
may affirm or avoid such transaction, whenever the duress is 
ceased Foi all these aie under the protection of the law , 
which will not suffer them to be imposed upon, through the 
imbecility of their present condition , so that their acts aie 
only binding, in case they be aftei wards agreed to, when 
such imbecility ceases Yet the guardians 01 committees of 
a lunatic, by the statute of 1 1 Geo III c 20 are empowered 
to renew in his right, under the directions of the court of 
chnncei y, any lease foi lives or years, and apply the piofits 
of such lenewal tor the benefit of such lunatic, Ins heirs oi 
executors 

* Com 469 9 Mod 910, 911 * Co Litt » 

1 E<[U cas abr 279 h Ibid 

f Perkins, $ 21 '2 Ins! 483 5 Rep 119 


(5) This doctrine does not seem to prevail in our ecclesiastical courts, 
form Turnery Meyers , 1 Haggard’s Rep 414 Lord Stowcll annulled a 
marriage by i cason of insanity of the husbaod, the husband himself being 
the promovent in the suit, and his lordship says expressly, “ It is, I con- 
ceive, perfectly clear in law, that a party may come forward to maintain his 
own past incapacity ” This case is entitled to the more consideration, be- 
cause the suit had first been instituted by Turner’s father, probably with a 
view to this very objection, and Lord Stowell then dismissed it 

And the student will understand the rule even m our common law courts 
to be restrained to the party’s specially pleading his own insanity on the 
record, because I imagine it to be quite clear that any one may show him- 
self in evidence to have been in such a st8te at the time of an act done, as 
that the act itself is void As if A, a lunatic, seals a bond, and is sued upon 
it, when he recovers lus intellect , he may plead that it is not his bond, and 
show his incapacity at the time of the scaling it 
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The case of a fenie-covert is. somewhat different She 
may purchase an estate without the consent of her husband, 
and the 1 conveyance is good during the coverture, till he 
avoids it by some act declaring his dissent k . And, though [ 293 ] 
he does nothing to avoid it, or even if he actually consents, 
the feme-covert herself may, after the death of her husband, 
waive or disagree to the same nay, even her heirs may 
waive it after her, if she dies before her husband, or if in 
hei widowhood she does nothing to express her consent oi 
agreement* But the convey ante or other conti act of a feme- 
tovert (except by some matter of record) is absolutely void, 
and not merely voidable m , and therefore cannot be affirmed 
or made good by any subsequent agreement 

The case of an alien born is also peculiar For he may 
purchase any thing) but after purchase he can hold nothing 
except a lease for years of a house for convenience of mer- 
chandize, in case he be an alien friend , all other purchases 
(when found by an inquest of office) being immediately for- 
feited to the king" (6) 

Papisis, lastly, and persons professing the popish religion, 
arid neglecting to take the oath prescubed by statute 18 

k Co Litt 3 Perkins, § 154 I Sid ISO 

1 Ibid " Co Lilt 2 


(6) But 32 II 8 c 16 makes void all leases of dwelling-houses or shops 
to alien artificers or handicraftsmen, and imposes a penalty of lOOs for the 
granting or taking such lease This statute, which is still imrepealed, un- 
doubtedly needs the reconsideration of the legislature, for even in the case 
of a lease for the convenience of niei chandize. Lord Coke lays it down ? 
that if the merchant leaves the realm, or dies, in the one case his assignees, 
and in the other his executors oi administrators shall not have the lease, 
but it shall go to the king , for that the sole ground of the exemption m 
his favour was the necessity of the habitation for the purpose of commerce, 
which ceasing, the exemption ceases also Co Litt 2 

It should be observed, that while the occupaUon continues, it carries 
with it aH the advantages and charges of an occupation by a native , thub 
an alien renting a dwelling-house of the yearly value of 10/, and residing 
in it for 40 days, has been held to gain a settlement, R v Hast Bourne, 
4 East, 103 , and if he hold as tenant from year to yedr, he is liable tu 
an action for use and occupation PMmgton v Peach, 2 bliow 135 

v 3 
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Geo. III. c. 60. within the time limited for that purpose, are 
by statute 11 & 12 W.III c.4*. disabled to purchase any 
lands, rents, or hereditaments , and all estates made to their 
use, or in tiust for them, are void 0 (7) 

II. We are next, but pnncipally, to enquire, how a man 
may aliene oi convey ; which will lead us to consider the 
seveial modes of conveyance. 

In consequence of the admission ol property, or the giving 
a separate right by the law ol society to those things which 
by the law of nature were in common, there weie necessarily 
some means to be devised, whereby that sepaiate right or 
exclusive property should be originally acquired which, we 
have more than once observed, was that of occupancy or first 
[ 294 ] possession. But this possession, when once gained, was also 
nccessai lly to be continued , or else, upon one man’s dere- 
liction of the thing he had seised, it would again become 
common, and all those mischiefs and contentions would ensue, 
which piopcity was introduced to prevent For this purpose 
therefore of continuing the possession, the municipal law has 
established iksccnfs and alienations the former to continue 
the possession in the heirs of the proprietoi, aftei his mvolun- 
lai i/ dereliction of it by his death , the latter to continue it in 
those persons to whom the proprietor, by his own voluntaiy 
ict, shall ihuse to relinquish it in lus lifetime A trans- 
lation, oi transfei, of propeity being thus admitted by law, it 
became necessaiy that this tiansfei should be pioperly evi- 
denced m ordei to pi event disputes, either about the fact, 
as whether there was any tiansfer at all, or concerning the 
persons, by whom and to whom it was transferred, or with 
regard to the subject-mattei, as what the thing transferred 
* consisted of, oi , lastly , with relation to the mode and quality 
of the transfer, as for what period of tune (or, m other words 
for what estate and interest) the conveyance was made. The 
legal evidences of this translation of property aie called the 
common assuiances of the kingdom, whereby every man’s 

• 1 P Wms. 354 


( 7 > bcc Vol IV i> 5s n b 
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estate is assured to him, and all controversies, doubts, and 
difficulties are either prevented 01 removed 

Thuse common assurances aie of four kinds 1 By 
matter in pats, oi deed, which is an assurance transacted be- 
tween two or nioi’e private peisons in pais, in the countiy , 
that is, (according to the old common law,) upon the Aery 
spot to be transfer! ed 2 By matter ot tetotd, or an assui- 
ance transacted onl} m the king’s public cotuts of recoid 
By special custom , obtaining nr some pui ticular places, 
and relating only to some particular species of pioperty 
Which three are such as take effect dui mg the life of the 
party conveying or assuung 4 The fourth takes po effect 
till aftei his death , and that is by devise , contained m Ins last 
will and testament We shall tic.it oi each m it’s order 
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CHAPTER THE TWENTIETH. 


of ALIENATION by DEED. 


JN treating of deeds I shall considei, first, their general 
nature, and, next, the sevcuil suits 01 kinds ot deeds 
with their respective incidents And m explaining the fonnei , 
I shall examine, fiist, what a deed is secondly, it’s requisites, 
and, thirdly, how it may be avoided. 

I Foist, then, a deed is a wilting sealed and delivered by 
the parties a It is sometimes called a chatter, cat la, from 
it’s materials , but most usually when applied to the trans- 
actions of private subjects, it is called a deed, in Latin factum, 
teat' e£o%i]v, because it is the most solemn and authentic act 
that a man can possibly perfoim, with relation to the disposal 
of his property, and therefore a man shall always be estopped 
by his own deed, 01 not permitted to aver or prove any thing 
in conti ndiction to what he has once so solemnly and delibe- 
rately avowed b If a deed be made by moie parties than one, 
there ought to be regularly as many copies of it as there are 
parties, and each should be cut or indented (formerly m acute 
angles instai detitium, like the teeth of a saw, but at present m 
a waving line) on the top or side, to tally or conespond with 
the other which deed, so made, is called an indenture 
Formeilj, when deeds weie more concise than at present, it 
wns usual to write both parts on the same piece of parchment, 
with some word or letters of the alphabet written between 
them , through which the parchment was cut, either m a straight 
or indented line, in such a manner as to leave half the word 


* Co. Lm, 171 


” Plowd 434 
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on one pait and halt on the otliei. Deeds thus made weie 
denominated syngrapha by the canonists c , and with us duto- 
giapha , 01 hand-writings d , the vvoid cirogi aphum 01 cyio- 
graphum being usually that which is divided in making the 
indenture and this custom is still preserved in making out 
the indentures of a fine, whereof hereafter But at length 
indenting only has come into use, without cutting througli 
any letters at all , and it seems at piesent to seive for little 
other purpose, than to give name to the species of the deed 
When the several parts of an indenture aie interchangeably 
executed by the several paities, that part or copj which is 
executed by the grantor is usually called the original , and the 
lest are counterparts though of late it is most frequent foi 
all the parties to execute every part; which lenders them all 
oiigmals A deed made by one party only is not indented 
but polled or shaved quite even , and therefoie called a dtcd~ 
2>oll, or a single deed c 

II We aie m the next place to consider the requisites of a 
deed. The fiist of which is, that there be persons able to 
contract and be contracted with, foi the purposes intended 
by the deed and also a thing, or subject-matter to be con- 
tracted for all which must be expressed by sufficient names' 
So as in every gram there must be a grantor, a grantee, and 
a thing granted , m every lease a lessor, a lessee, and a thing 
demised 

Secondi y, the deed must be founded upon good and 
sufficient consideration Not upon an usurious contract*, nor 
upon fraud or collusion, either to deceive puichasors bond 
Jide h , or just and lawful creditors ' , any of which bad con- 
siderations will vacate the deed, and subject such persons, as 
put the same in ure, to forfeitures, and often to imprison- 
ment. ( 1 ) A deed also, or other grant, made without any 

( Lyndew M MO c 1 e Stat 12 Anne, st 2 c 1G 

* Mirror c 2 § 27 h Stat 27 Eli* c 4 

* Ibid Lilt. §371, 372 1 Stat 13 Eli* c 5 

f Co Litt 35 


(l) The deed will not be void as between the parties themselves, that is, 
the grantor or grantee cannot vacate their own act, but it will be void as 

against 
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consideration is, as it were, of no effect • for it is construed 
to enure, ©1 to be effectual, only to the use of the grantor 
himself k (2) The consideration may be eithei a good or a 
[ 297 ] valuable one A good consideration is such as that of blood, 
or of natural love and affection, when a man grants an estate 
to a near relation , being founded on motives of generosity, 
prudence, and natural duty , a valuable consideration is such 
as money, marriage, or the like, which the law esteems an 
equivalent given foi the grant 1 and is therefore founded m 
motives of justice Deeds made upon good consideration 
only, are considered as merely voluntaiy, and are fiequently 
set aside m favour of creditors, and bond fule purchasors 

Thirdlv , the deed must be Witten, oi I presume pi inted, 
foi it may be in any character or any language , but it must 
be upon papei oi paichment For if it be wntten on stone, 
board, linen, leathei,oi the like, it is no deed 1 " Wood oi 

l’uk 5 531 Co Cilt 229 1 N 15 122 

l 1 Hep SS 


tig mist /wnlt Jtdc purchasors ind lawful creditors The purchasoi here 
intended must have bought tor a valuable consideration, and as ugunstlum 
a voluntary grant, or one made on good consideration, is held fraudulent 
merely because voluntaiy, and will be set aside even though he h id notice 
of its existence bcloic he paid his purchase money feee the luminous 
judgment pronounced by Lord tllcnborough to this effect, in the case ot 
Otleij v Manning, 9 Last p 59 m which all the prior decisions were re- 
view cd, and those ov ei turned, which had laid down, that there must be some 
circumstance of actual fiaud m the first deed, beyond the want of valuable 
consideration, in order to make it void 

(2) This sentence is not quite accurately worded, fiom the expression 
“ deed oi othci grant," it might be inferred that a deed was a species of 
grant, whereus a grant is only one mode of conveyance by deed, next, it 
is not true that all deeds, or all grants made without consideration, are ot 
no elfect, for, 1st, As to all deeds which operate at common law, or by 
transmutation of possession, I imagine that they will be valid at law to pass 
the estates they profess to pass, as against the grantor, though made with- 
out any consideration , and 2dly, As to deeds which operate under the 
statute of uses, they create a use which results to the grantor To all 
appearance, indeed, no change is made in the grantor’s title or rights by 
such a deed, yet that it is without effect in law, cannot be said, because it 
works such an alteration in the grantor’s estate, from that which he had 
before, that any devise of the lauds made before the date of the deed will 
take no effect, unless the will be republished, that is in fact new made 
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stone fnay be more durable, and linen less liable to rasures , 
but writing on paper or parchment unites in itself, moie 
perfectly than any other way, both those desirable qualities 
for there is nothing else so durable, and at the same time so 
little liable to alteration , nothing so secure from alteration, 
that is at the same time so durable It must also have the 
regular stamps imposed on it by the several statutes for the 
increase of the public revenue; else it cannot be given in 
evidence Foimerly manj conveyances Were made by parol, 
or word of mouth only, without wi iting , but this giving a 
handle to a variety of frauds, the statute 29 Cai IT c 3 
enacts, that no lease estate oi interest in lands, tenements, or 
hereditaments, made by lively ofseism, oi by parol only, (ex- 
cept leases, not exceeding three years from the making, and 
whereon the reserved lent is at least two-thirds of the leal 
value,) shall be looked upon as of greater force than a lease 
oi estate at will, noi shall any assignment, giant, or sur- 
leudti of any intei est in any tieehold heieditaments be valid 
unless in both cases the same be pul in writing, and signed 
by the paity granting, or his agent lawfully authorized m 
writing 

Fourmir y , the mattei written must be legally and Or- 
el t i ly set forth that is, llieie must be words sufficient to 
specify the agi cement and bind the poities, wlueh sufficiency 
must be left to the couits of law to deteimme n For it is 
not absolutely necessary m law to have all the formal parts 
that aie usually diawn out m deeds, so is there be sufficient 
woids to dedate deaily and legally the party's meaning. 
But, as these foimal and oiderly parts aie calculated to 
convev that meaning m the cleaiest, distmctest, and most 
effectual mannei, and have been well considered and settled 
by the wisdom of successive ages, it is prudent not to depart 
from them without good reason or uigent necessity, and 
therefore I will here mention them in their usual ° order. 

1 The premises may be used to set forth the number and 
names of the parties, with their additions or titles They 
also contain the recital, if any, of such deeds, agreements, or 
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matters ot fact, as are necessary to explain the reasons itpon 
which the present transaction is founded; and herein also is 
set down the consideration upon which the deed is made 
And then follows the certainty of the grantor, grantee, and 
thing granted p 

2, 8. Nfxt come the habendum and tenendum q The 
office of the habendum is properly to determine what estate or 
interest is granted by the deed though this may be per- 
formed, and sometimes is perfoimed, in the premises In 
which case the habendum may lessen, enlarge, explain, oi 
qualify, but not totally contradict oi be repugnant to the 
estate granted in the premises As if a grant be “ to A and 
«* the heirs of his body,” in the piemises, habendum “ to him 
“ and Ins heirs foi evei,” or vice versa here A has an estate 
tail, and a fee-simple expectant thereon r But, had it been 
in the premises “ to him and his heirs,” habendum “ to him 
“ for life,” the habendum would be utterly void*, for an 
estate of inheritance is vested m him before the habendum 
comes, and shall not afterwards be taken away or devested 
by it. The tenendum, “ and to hold,” is now of very little 
use, and is only kept m by custom It was sometimes foi- 
[ 299 ] merly used to signify the tenure by which the estate granted 
was to be holden , viz “ tenendum per servitium militare , in 
“ burgagio, in libero socagio, fyc ” But all these being now 
reduced to free and common socage, the tenure is never spe- 
cified. Before the statute of quia cmptoi es, 1 8 Ed I , it wab 
also sometimes used to denote the lord of whom the land 
should be holden but that statute directing all future pur- 
chasers to hold, not of the immediate grantor, but ol the 
chief lord of the fee, this use of the tenendum hath been also 
antiquated , though for a long time after we find it mentioned 
in antient charteis, that the tenements shall be holden dc 
capitaltbm domims Jcodi * , but as this expressed nothing 
more than the statute had already provided for, it gradually 
grew out of use. 


* See Appendix, N°II. § 1 pag v • 2 Rep 23 8 Rep 56 

’’ Ibid * Appendix, N° I Madox Formul 

' Co. Litt 2 1 2 Roll Rep 19 i'S /lasum 
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4 Next follow the terms ot stipulation, if anj, upon 
which the grant is made the first of which is the leddendum 
or reservation, whereby the grantor doth create or reserve 
some new thing to himself out of what he had before granted, 
as “ rendering therefore yearly the sum of ten shillings, or 
“ a pepper-corn, or two days’ ploughing, oi the like “ ” 

Under the pure feodal system, this i ender, reditus , return or 
rent, consisted m chivalry, principallj of military sei vices, 
in villeinage, of the most slavish offices, and in socage, it 
usually consists of money, though it may still consist of ser- 
vices, or of any other ceitam profit w . To make a reddtndum 
good, if it be of any thing newly created by the deed, the 
reservation must be to the grantoi s» oi some, or one of them, 
and not to any stranger to the deed * But it it be of antient 
services or the like, annexed to the land, then the reservation 
may be to the lord of the fee y 

5. Another of the teims upQn which a grant may be 
made is a condition , which is a clause ot contingency, on the 
happening of which the estate granted may be defeated , as, 

“ provided always, that if the mortgagor shall pay the moit- 
“ gagee 500/ upon such a day, the whole estate granted [ ^ 0 o ] 
“ shall determine ,” and the like z . 

6 Next may follow the clause of wan anti/ , whereby 
the giantor doth, for himself and his heirs, warrant and se- 
cure to the giantee the estate so gi anted®. By the ieodal 
constitution, if the vasal’s title to enjoy the feud was disputed, 
he might vouch, or call the loid or donor to warrant oi 
insure his gift , which if he failed to do, and the vasal was 
evicted, the lord was bound to give him another feud of equal 
value in recompence b . And so, by our antient law, if be- 
fore the statute of quia emptores a man enfeoffed another in 
fee, by the feodal verb dedi, to hold of himself and his heirs 
by certain services, the law annexed a warranty to this 
grant, which bound the feoffor and his heirs, to whom the 

u Appendix, N° II §1 pag m 1 Appendix, N° II §2 pag mi 

w See pag 41 a IbuL N° I pag i 

* Plowd 132 8 Rep 71 * Feud l 2 1.8 te25 

1 Appendix, N° I pag l 
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services (which were the consideration and equivalent foi the 
gift) were originally stipulated to be rendered'. Or if a 
man and his ancestors had lmmemonally holden land of an- 
other and his ancestors by the. service of homage, (which was 
called homage auncestrel ) this also bound the lord to warranty d ; 
the homage being an evidence of such a feodal grant. And, 
"upon a similar pnnciple, in case, aftei a partition 01 ex- 
change of lands of inheritance, either party or his heirs be 
evicted of his share, the other and his heirs are bound to 
warranty ', because they enjoy the equivalent. And so, even 
at this day, upon a gift in tail or lease for life, rendering rent, 
the donor or lessor and his heirs (to whom the rent is pay- 
able) are bound to warrant the title f But in a feoffment 
in fee, by the verb dedt, since the statute of quia emptmes , the 
feoffor only is bound to the implied warranty, and not his 
heirs * because it is a mere personal contract on the part of 
the feoffor, the tenure (and of course the antient services) 
resulting back to the superior lord of the fee And in othei 
forms of alienation, gradually introduced since that statute, 
[ 301 ] no warranty whatsoever is implied " , they bearing no sort of 
analogy to the onginal feodal donation And therefore in 
such cases it became necessary to add an express clause ot 
warranty to bind the grantor and Ins heirs , which is a kind 
of covenant real, and can only be cieated by the verb wm- 
lantizo or ‘wan ant ' 

These express wairanties were introduced, even prior to 
the statute of quia emptot es, in ordei to evade the strictness ot 
the feodal doctrine of non-alienation without the consent of 
the hen Foi, though he, at the death of his ancestor, might 
have entered on any tenements that were aliened without his 
concurrence, yet if a clause of warranty was added to the 
ancestor’s grant, this covenant descending upon the heir in- 
sured the grantee; not so much by confirming his title, as by 
obliging such heir to yield 1pm a recompence in lands of equal 
value* the law, m favour of alienations, supposing that no 
ancestor would wantonly disinherit his next of blood w and 

1 Co. Litt. 384 * Co. LitL S84 

4 Litt § M3 h Ibid 102 

' Co Litt .74 1 Lite §733 

1 Ibid 384 k Co Lift 373 
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theiefore presuming that he had received a valuable consider- 
ation, either in land, or m money which had purchased land, 
and that this equivalent descended to the heir together with 
the ancestor’s warranty So that when either an ancestor, 
being the rightful tenant ol the freehold, conveyed the land 
to a stranger and his heirs, or released the right m fee-simple 
to one who was already in possession, and superadded a war- 
lanty to his deed, it was held that such warranty not only 
bound the wanantoi himself to protect and assme the title of 
the warrantee, but it also bound his heir and this, whether 
that warranty was lineal or collateral to the title of the land 
Lineal warranty was, whete the heir derived 01 might by 
possibility have derived, his title to the land w an anted, eithei 
horn 01 through the ancestoi who made the warranty as 
where a futhei, or an eldei son m the life of the father, 
leleased to the disseisor of -eithei themselves or the giand- 
father, with wan ant}, this was lineal to the younger son 1 
Collateral warranty was wheie the lien’s title to the land 
neithei was, not could have been derived from the wan anting [ 'i ()2 ] 
ancestoi , as where a youngei brother leleased to his father’s 
disseisoi, with wairanty, this was collateial to the elder 
biotliei ,n But wheie the very conveyance, to which the 
wairanty was annexed, immediately followed a disseisin, or 
opeiated itself as such, (as, wheie a father tenant for yeurs, 
with lemamdet to his son in fee, aliened m fee-simple with 
wauanty,) this, being nuts original manifestly founded on the 
toit oi wiong of the wanantor himself, was called a warranty 
commendin' In/ disseisin , and, being too palpably injmious 
to be suppoited, was not binding upon any hen of such 
tortious wairnntoi n 

In botli lineal and collateial warranty, the obligation of 
the heir (in case the warrantee was evicted, to yield him 
other lands in their stead) was only on condition that he had 
other sufficient lands by descent from the warranting an- 
cestor 0 But though without assets, he was not bound to 
insure the title of another , yet in case of lineal warranty, 
whether assets descended or not, the heir was perpetually 

Litt § 698 702 
Co Litt 102 


1 Litt § 703 706, 707 
’ I itt § TO 1 ! 707 
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barred from claiming the land himself for if he could suc- 
ceed in such claim, he would then gam assets by descent, (if 
be had them not before,) and must fulfil the warranty of his 
ancestor, and the same rule p was with less justice adopted 
also in respect of collateral warranties, which likewise (though 
no assets descended) barred the heir of the warrantor from 
claiming the land by any collateral title , upon the presump- 
tion of law that he might hereafter have assets by descent 
either from or through the same ancestor The inconve- 
nience of this latter branch of the rule was felt very eaily, when 
tenants by the curtesy took upon them to aliene their lands 
with warranty which collateial warranty of the father de- 
scending upon the son (who was the heir of both his parents) 
barred him from claiming his maternal inheritance, to remedy 
which the statute of Gloucester, 6 Edw. I c 3. declared, that 
such warranty should be no bar to the son, unless assets 
descended from the father It was afterwards attempted m 
[ 303 ] 50 Edw III to make the same provision universal, by enact- 
ing, that no collateral warranty should be a bar, unless 
where assets descended from the same ancestor q , but it then 
proceeded not to effect However, by the statute 1 1 Hen 
VII., c 20., notwithstanding any alienation with warranty by 
tenant in dower, the heir of the husband isnotbaired, though 
he be also heir to the wife And by statute 4 & 5 Ann. c 16 
all warranties by any tenant for life shall be void against 
those in remainder or reversion , and all collateral warranties 
by any ancestor who has no estate of inheritance m possession, 
shall be void against his heir By the wording of which last 
statute it should seem that the legislature meant to allow, 
that the collateral wairnnty of tenant in tail in possession, 
descending (though without assets) upon a remainder-man 
dr reversioner, should still bar the remainder or reversion. 
For though the judges, in expounding the statute de donis , 
held that, by analogy to the statute of Gloucester, a lineal 
warranty by the tenant in tail without assets should not bar 
the issue in tail, yet they held such warranty with assets to be 
a sufficient bar r which was therefore formerly mentioned * 
as one of the ways whereby an estate-tail might be destroyed, 


► Litt. §711, 718 
s Co Lilt 373 
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it being indeed nothing more in effect than exchanging the 
lands entailed for others of equal \alue. They also held, 
that collateral warranty was not withm the statute de donts , 
as that act was principally intended to prevent the tenant in 
tail from disinhenting his own issue and therefore collateral 
wananty (though without assets) was allow'ed to be, as at 
common law, a sufficient bar of the estate tail, and all le- 
mainders and reversions expectant theieon'. And so it still 
continues to be, notwithstanding the statute ot queen Anne, 
if made by tenant in tail in possession who therefore may 
now, without the forms of a fine 01 recoveiy, in some cases 
make a good conveyance in lee-simple, by supei adding a war- 
ranty to his grant, which, if accompanied with assets, bars 
his own issue, and without them bais such oi his heirs as 
may be in lemaindei oi reversion (3) 

7 After wananty" usually follow covenants, or conven- {_ 304 ] 
tioiis, which are clauses of agi cement contained m a deed, 
whereby either paity may stipulate tor the tiuth of ceitain 
facts, or may bind himself to peifoim, or give, something 
to the othei Thus the giantor may covenant that he hath 
a right to convoy, or toi the grantee’s quiet enjoyment, 
or the like the giantee may covenant to pay his lent, or 
keep the premises m repair, $c u It the covenantoi cove- 
nants foi himself and his hat s, it is then a covenant real, and 
descends upon the heirs , who are bound to peiform it, pro- 
vided they have assets by descent, but not otherwise , it he 
covenants also foi his executor s and administrators. Ins personal 
assets, as well as his real, aie likewise pledged tor the per- 
formance ot the covenant, which makes such covenant a 
better secunty than any wananty (4) It is also in some 

' Co Litt 374 2 Inst SS5 u Appendix, N° II § 2 pag vin 


(3) Upon this intricate subject, which is now become more useful to be 
studied for the sake of a full understanding of the older law writers, than 
for its own practical U6e, I refer the student to Mi Butler’s notes on the 
chapter of Warrantie in Co Litt , especially notes 315 and 328 

f 4 ) This is not a correct description ot a covenant real, which is that 
whereby an obligation to pass something real is created, as lands or tene- 
ments, or the obligation of which is so connected with the realty, that he 
who has the latter is either entitled to the benefit of, or liable to perform 
the other Fitah N B 145 Shep Touch c vil p 161. Thus a war- 
voi ii z r8nt y 
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respects a less security, and therefore more beneficial to the 
grantor, who usually covenants only lor the acts of himself 
and his ancestors, whereas a general wananty extends to all 
mankind. For which leasons the covenant has m modern 
practice totally superseded the other. 

8 Lastly, comes the conclusion, which mentions the exe- 
cution and date of the deed, 01 the time of it’s being given 01 
executed, either expiessly, or by refeience to some day and 
year before mentioned w Not but a deed is good, although 
it mention no date 01 hath a false date , or even it it hath 
an impossible date, as the thntieth of Februaiy, piovided the 
leal day ot it’s being 'dated or given, that is delivered, can 
be proved * 

I pRocefd now to the Jijth requisite for making a good 
deed, the nading ot it This is necessaiy, wheiever any of 
the parties desire it , and, it it be not done on his request, 
the deed is void as to him If he can, he should read it 
himself it he be blind or illiterate, anothei must read it to 
hnn. If it be lead falsely, it will be void, at least for so 
much as is misiecited unless it be agreed by collusion that 
the deed shall be lead false on purpose to make it void, foi 
in such case it shall bind the fraudulent paity y . 

£ 305 "] Sixthly, it is requisite that the party, whose deed it is, 
should seal, and now in most cases I apprehend should sign it 
also I he use of seals, as a maik ot authenticity to letters 
and other instiuiiieiits in writing, is extieinely antieiit Wc 
read of it among the Jews and Persians in the earliest and 

w Appendix, No It § pag xa > 2 llep 3 9 11 Rep 27 

1 Co Lilt 4G Djer, 28 


ranty is a real covenant , a covenant to levy a fine, &i The heirs of the 
covenantor, with assets descended, may be sued for the breach of any 
covenant, whether real or personal, to the performance of which they are 
expressly bound On the other hand, executors and administrators are 
bound by all covenants of the testator or intestate, whether named or not, 
except the thing, which was the object of the covenant, related to the 
realty, or was something to be performed personalty by the covenantor, 
the obligation to perform which ol course ended with his life Cro Eh* 
6t9 Set the* liabilities mure fhtly ctfnddered, Vol in p 158 n (10). 
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most sacred recoids of history 1 And in the book of Jere- 
miah there is a very remarkable instance, not only of an 
attestation by seal, but also of the other usual formalities 
attending a Jewish purchase 1 In the civil law also b , seals 
weie the evidence ot truth, and were requned, on the part 
of the witnesses at least, at the attestation ot every testament 
But m the times ot our Saxon ancestors, they weic not much 
in use in England Foi though sir Edward Coke e relies on 
an instance ot king Edwin’s making use ot 1 seal abont an 
hundred yeais befoie the conquest, yet it dots not follow that 
this was the usage among the whole nation and perhaps the 
charter he mentions may be of doubtful authority, from this 
very circumstance of being sealed , since we aie assuied by 
all out anttent historians, that staling was not then m com- 
mon use The method ot die Sixons was tor such as eoulcl 
write to subset ibe their names, and, whether they could wnte 
01 not, to athx the sign of the cioss, which custom our 
illiterate vulgai do, tor the most part, to this day keep up, 
by signing a cioss tor then niaik, when unable to wnte their 
names And indeed tins inability to wnte, and theiefore 
making a cioss in it’s stead, is honestly avowed by Caed walla, 
a Saxon king, at the end ot one ot his charters 11 In like 
mannei, and for the same unsurmount ible reason, the Nor- 
mans, a bi ive but illiterate nation, at ditn first settlement in 
Fiance, used the practice of sealing only, without wilting 
their names which custom continued, when learning made 
it’s way among them, though the reason for doing it had 
ceased , and hence the chaitei of Edwaid the contessoi to 
Westnnuster-abbey, himself being brought up in Normandy, 


1 1 Kings C 21 Daniel, c G Es- 
ther, c 8 

1 “ And I bought the hiUl ot Ilana- 
“ meet, my uncle’s son, that was in Ant- 
“ thotli, and weighed him the money, 
“ even seventeen shekels of silver And 
*' I subscribed the evidence, and scaled 
“ it, and took witne-. es, and weighed 
“ him the money in the balances So 
<« I took the evidence cf the purchase, 
“ both that which waa sealed according 
“ to the law and custom, and that which 
“ was open ” c 32 


b fust 2 10 2 & 3 
1 1 /nil 7 

“ “ Propria manu jrro ignoi antia lue- 
lt rarum si 0 num sanctae irucis exjyreisi 
14 cl subsenpsi ’ Seld Jan Angl l 1 
§ 42 And this (according to Pro- 
copius) the emperor Justin in the east, 
and Thcodoric king of the Goths in 
Italy, had before authorized by their 
example, on account of their inability 
to write 
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was witnessed only by his seal, and is generally thought to be 
the oldest sealed charter of any authenticity in England e 
M the conquest, the Norman lords brought over into this 
kingdom their own fashions , and introduced waxen seals 
only, instead of the English method of writing their names, 
and signing with the sign of the cross f And in the reign of 
Edward I every freeman, and even such of the more sub- 
stantial villeins as weie fit to be put upon juries, had their 
distinct particular seals g The impressions of these seals 
were sometimes a knight on horseback, sometimes other 
devices but coats of arms were not introduced into seals, 
nor indeed into any other use, till about the reign of Richard 
the first, who biought them from the croisade m the holy 
land , where they were first invented and painted on the 
shields ot the knights, to distinguish the variety of persons of 
every chnstiau nation who resorted thither, and who could 
not, when dad m complete steel, be otherwise known or 
ascertained 

This neglect of signing, and resting only upon the authen- 
ticity of seals, remained very long among us , for it was held 
m all our books that sealing alone was sufficient to authenti- 
cate a deed , and so the common form of attesting deeds, 

“ sealed arid delivered,” continues to this day , notwithstand- 
ing the statute 29 Car II c 3 before mentioned, revives the 
Saxon custom, and expressly directs the signing, in all grants 
of lands, and many other species of deeds in which there- 
fore signing seems to be now as necessary as sealing, though 
it bath been sometimes held that the one includes the other h 

A sfvenih requisite to a good deed is, that it be delivered 
by the party himself 01 his certain attorney, which therefoie 
307 ] is also expressed in the attestation , “ sealed and delivered ” 
A deed takes effect only from this tiadition or delivery, for if 
the date be false oi impossible, the delivery ascertains the 
time of it And if another person seals the deed, yet if the 

• Lkinb Archcion 51 " modumjue tcnbendi Anghnm rgici- 

1 11 fifyrmanm ciarographontm can- “ uni " Ingulph 
“JkctmKm, cum cruci&ui aurrUf aliupue « Sort. Exon 14 Ed I 

" mgnaculu men t, m Angha finnan to- » 3 Lav 1 gtra 764 

“ itiatn, m catntm tmpreuam mutant, 
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party delivers it himself, he thereby adopts the sealing and 
by a parity of reason the signing also, and makes them both 
his own. A delivery may be either absolute, that is, to the 
party or grantee himself, or to a third person, to hold till 
some conditions be perfoimed on the part of the grantee in 
which last case it is not delivered as a deed, but as an esct mv , 
that is, as a sciowl 01 writing, which is not to take effect as 
a deed till the conditions be performed , and then it is a 
deed to all intents and purposes 1 (5) 

The last tequisite to the vahdity of a deed is the attestation , 
or execution of it in the pi esence of witnesses though this is 
necessaiy, inthei foi preserving the evidence, than foi con- 
stituting the essence of the deed Our modem deeds are m 
leality nothing moie than an mipiovement or amplification 
of the hievia testata mentioned by the feudal writers k , which 
were wiitten inernoi andums, introduced to perpetuate the 
tenor of the conveyance and investiture, when grants by parol 
only became the foundation of frequent dispute and uncer- 
tainty To this end they registered in the deed the pel sons 
who attended as witnesses, which was loimeily done without 
their signing then names, (that not being always m then 
powei,) but they only heard the deed read, and then the 
clerk or scube added their names in a smt of memorandum , 
thus “ hi/s tistibus Johanne Moore, Jacobo Smith, et aim , 
“ ad banc ? cm convocatis 1 This, like all other solemn 
transactions, was originally done only coram paribus m , and 
frequently when assembled in the court haion, hundred, oi 
county couit, which was then expressed in the attestation, 
teste comitatu hundiedo, Src n Aftei wards the attestation of 

» Perk § 1 30 'Co LiU 6 

j Co Litt 36 *" Feud / 2 l 32 

k Feud l 1 t 4 n Spelm Gloss 228 Madox, For 

mul N° 21 322 660 

(5) In a case which turned upon the point whether an instrument was 
delivered as an escrow, or a deed, \bbott C J told the jury, that “ to make 
the delivery conditional, it was not necessary that any express words to 
that effect should be used at the time , that the conclusion was to be drawn 
from all the circumstances , that it obviated all question as to the intention 
of the party, if at the timfe of the delivery he expressly declared that he 
delivered it as an escrow, but that that was not essential to make it such 
Murray v Earl of Stair, 3 B ■& C 88 
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other witnesses was allowed, the trial in case of a dispute being 
still reserved to the pares , with whom the witnesses (if more 
than one) were associated and joined m the verdict 0 , till 
that also was abrogated by the statute ot York, 12 Edw II 
st 1 c 2 And in this mannei, with some such clause of 
htjs testibus, are all old deeds and charters, particulai ly magna 
caita , witnessed And m the tunc of sn Edward Coke, cre- 

ations of nobility were still witnessed m the same manner p 
Hut in the king’s common charteis, wilts, or letters patent, 
the style is now altered , foi at present the king is Ins own 
witness, and attests his lctteis patent thus “ teste me ipso, 
witness ourself at Westnnnstei, 4c” a form which was intro- 
duced by Richaid the fust q , but not commonly used till 
about the beginning ot the fifteenth centmy , noi the clause 
of htjs testibus entnely discontinued till the reign of Henty 
the eighth' which was also the cera ot discontinuing it m 
the deeds of subjects, learning being then revived, and the 
faculty ot writing more geneial , and theiefore ever since that 
time the witnesses have usually subscribed then attestations, 
eithei at the bottom, or on the back of the deed’ 

III Wr aie next to consider, how a deed may be avoided, 
orreudcicil ot no effect And fiom what has been before laid 
down it will follow, that it a deed wants any of the essential 
requisites bclbie mentioned, cithci, 1 Piopei paities, and a 
proper snbject-niattci 2 A good and sufficient consideration 
3 Writing on papei oi paichment, duly stamped 4 Suffi- 
cient and legal words, propci ly disposed 5 Reading, if 
desired, before the execution 6 Sealing, and, by the statute, 
in Vnost cases signing also or, 7 Dchveij , it is a void deed 
ab tmtw It may dso be avoided by mattei ex post facto as, 
1 By rasure, mtei lining, or othci alteration m any material 
pnit unless a memorandum be made thereof at the tune of 
the execution and attestation ' 2 By bieakmg ofTJ oi de- 
facing the seal u (6) 3 By dehvenng it up to be cancelled 

° Co Litt 6 ' 2 Inst 78 See pag 378 

1 2 lust 77 '11 Hep 27 

s Madox roimul N°515 u 5 Rep 23 

r /Sid Dissert foi 32 

(6) This must l>e understood of an intentional breaking ofl^ or defacing 
by some one other than the party Inble on the deed A breaking ofTor 

defacing 



h 20 


OF THINGS 


309 


that is, to have lines drawn ovei it in the form of lattice-work 
or cartcelli , though the phrase is now used figuratively for 
any manner of obliteiation or defacing it 4 By the dis- 
agieement of such, whose concmrence is necessary, in older 
for the deed to stand as the husband, wheie n feme-covert 
is concerned , an infant, oi person under duress, when those 
disabilities are removed , and the like 5 By the judgment 
oi decree of a court of judicature This was antiently the 
province of the court of star-chambei , ind now of the chan- 
cery when it appears that the deed was obtained by fiaud, 
force, or othei foul piactice, or is pioved to be an absolute 
forgery'"’ (7) In any of these cises the deed may be voided, 
either in part or totally, accoiding as the cause of avoidance 
is moie or less extensive 

And, having thus explained the geiuial natme of deeds, 
we aie next to consider their seveial species, together with 
their respective incidents And herein I shall only examine 
the particular of those, which, horn long piactice and expe- 
rience of their efficacy, aie generally used m the alienation of 
real estates foi it would be tedious, nay infinite, to descant 
upon all the seveial instruments mule use of in personal con- 
cerns, but which fall under our general definition of a deed; 
that is, a writing sealed and delivered The former, being 
principally such as seive to convey the property of lands and 
tenements from man to man, are commonly denominated 
conveyance s which aie either conveyances at common law , or 
such as leceive then foice and efficacy by virtue of the 
statute oj uses 

^ foils numo J4 3 V era J4 8 


defacing by the party bound, -will not avoid the deed on the simplest prin- 
ciples of law and justice Touchstone, c iv s 6 2 And where it can be 
shown that the seal was once affixed, and that the breaking it offer defac- 
ing has been accidental and unintentional, the deed will still be binding 
Palmer, 405 And in no cise will the defacing of the seal have a retro- 
spective effect, so as to devest estates which had once passed li) the deed* 
Bolton v Bishop of Carlisle, 2 11 DI 265 

(71 In either of the cases here supposed, a court of common law h 
equally competent to render the deed of no effect, as a court of equity 
upon the simple principle that such a deed rs not “ the deed’" of tbe party 
sought to be charged by it 

z 4 
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I. Of conveyances by the common law, some may be called 
original, or primary conveyances , which are those by means 
whereof the benefit 01 estate is created or first arises others 
are derivative, or secondary whereby the benefit 01 estate, 
originally ci eated, is - enlarged, restrained, transferred, or ex- 
tinguished 

3X0 ] Original conveyances are the following , 1. Feoffment, 
2 Gift , 3 Grant , 4 Lease , 5 Exchange , 6 Partition 
denvative are, 7 Release, 8 Confirmation, 9 Surrender; 
10. Assignment, 11 Defeazance 

1 A feoffmeni, feoffamentum, is a substantive denved 
from the verb, to enfeoff Jeoffhie oi infeudare, to give one a 
feud , and therefore feoffment is properly donatio feudi * It 
is the most antient method of conveyance, the most solemn 
and public, and theiefore the most easily remembered and 
proved And it may pioperly be defined, the gift of any 
corporeal hereditament to another. He that so gives, or 
enfeoffs, is called the feoffoi , and the person enfeoffed is 
denominated th ejeoffee (8) 

This is plainly derived from, or is indeed itself the very 
mode of, the antient feodal donation , for though it may be 
performed by the word, “enfeoff” or “ giant,” yet the aptest 
word of feoffment is, “ do oi dedi y ” And it is still directed 
and governed by the same feodal rules , insomuch that the 
principal rule l elating to the extent and effect of the feodal 
grant, “ tenon est qia legem dat feudo,” is in other words 
become the maxim of oui law with relation to feoffments, 

“ modus legem dat donation i 1 ” And thei efore, as in pure 
feodal donations the lord, from whom the feud moves, must 
expressly limit and declare the continuance or quantity of 
estate which he means to confer, “ ne quis plus donasse prae- 

x Co Litt 9 1 Wright, 21 

y Ibid 1 pag 108 


( 8 ) Mr Sanders’s description of a feoffment at common Jaw js more per. 
feet than that given in the text he calls it a conveyance of corporeal he- 
reditaments from one person to another by delivery of the possession, upon 
or within view of the hereditaments so conveyed On Use9 andTiusts, 
vol li p 1 
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“ sumatw quam in donatione expiesserit » so, if one grants 
by feoffment lands 01 tenements to anothei, and limits or 
expresses no estate, the grantee (due ceremonies of law being 
performed) hath barely an estate for life b For as the per- 
sonal abilities of the feoffee were originally presumed to be 
the immediate or principal inducements to the feoffment, the 
feoffee’s estate ought to be confined to his person, and subsist 
only foi his life, unless the feoffor, by express provision in [ 31 ] J 
the creation and constitution of the estate, hath given it a 
longer continuance These express provisions are indeed 
generally made, for this was for ages the only conveyance, 
wheieby our ancestors were wont to create an estate in fee- 
simple % by giving the land to the feoffee, to hold to him and 
his heirs for ever; though it serves equally well to convey any 
other estate 01 freehold d 

Bui by the mere wouls of the deed the feoffment is by no 
means perfected, there remains a very material ceremony to 
be pei formed, called hveiy of seism ; without which the feof- 
fee has but a mere estate at will e This lively of seism is no 
other than the puie feodal investituie, 01 delivery of corporal 
possession of the land 01 tenement , which was held absolutely 
necessaiy to complete the donation “ Nam feudum sine m- 
vestituia nullo modo constitui pot nil f ” and an estate was then 
only pei feet, when, as the authoi of Fleta expi esses it in our 
law, “ft juris et seismac conjunction 

Inveshiures, in then original rise, were piobably intended 
to demonstrate in conquered countries the actual possession 
of the lord , and that he did not grant a bare litigious right, 
which the soldier was ill qualified to prosecute, but a peace- 
able and firm possession And at a time when writing was 
seldom practised, a mere oial gift, at a distance from the spot 
that was given, was not likely to be either long or accurately 
letained in the memoiy of by-standers, who were very little 
interested in the grant. Afteiwaids they weie retained as a 
public and notorious act, that the country might take notice 
of and testify the transfer of the estate , and that such, as 

' Lilt § 70. 
f Wright, 37 
*73 c 15 | S 


6 Co Litt 42 
c See Appendix, N° I 
d Co Litt 9 
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claimed title by other means, might know against whom to 
bring their actions. 

In all well-govei ned nations some notoriety of this kind 
has been ever held requisite, in older to acqune and ascertain 
C 312 ] the property of lands In the Roman law plenum dominium 
was not said to subsist, unless where a man had both the light 
and the corpoial possession, which possession could not be 
acquired without both an actual intention to possess, and an 
actual seisin, 01 entiy into the premises, 01 pait of them, in 
the name of the whole h And even m ecclesiastical piomo- 
tions, wheie the fieehold passes to the person piomoted, 
corporal possession is requited at this da}', to \est the pro- 
perty completely in the new proprietor; who, according to 
the distinction of the canonists', acquires the jus ad lem, or 
inchoate and impel feet right, b} nomination and institution, 
but not the pis in te, or complete and full right, unless by 
corporal possession Theiefore in dignities possession is 
given by instalment, in lectoues and vicarages b} induction, 
without which no temporal rights accrue to the minister, 
though every ecclesiastical power is vested in him by institu- 
tion So also even m descents of lands b} our law, which 
ire cast on the heir by act of the Jaw itself, the heir has not 
plenum dominium, or full and complete ownership till he has 
made an actual corpoial entry into the lands foi if he dies 
befoie entry made, his heir shall not be entitled to take the 
possession, but the hair of the person who was last actually 
seised k It is not theiefoie only a mere right to enter, but 
the actual entry that makes a man complete owner, so as to 
transmit the inheritance to his own heirs non jus, sed seistna, 
facit stipitan 1 

Yet, the corporal tradition of lands being sometimes in- 
convenient, a symbol icaf delivery of possession was in many 

h Nam ajnscimur possessionem corpore Met partem ejus fundi mtroire ( Ff 4 1 
el antmo , neque per se corpse, neque '2,3) And again traddiombus domtnta 
per se ammo Quod aulem ilinmus et rerum, non nudis pactu, Iransferunlur 
corpore etanimo, acipuirere nos debere pos- (Cod 2, 3 20) 
sessumem, non utique i la accipiendum 1 Decretal, l 3 t 4 c 40 

est, ut qui fundum possidere veld, omnes k See pag 209 227, 228 

glebas arcumambulet , sed sufficit qua m- 1 Flet 16 c 2 § 2 
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cases antiently allowed , by tranferring something near at 
hand, in the presence of credible witnesses, which by agree- 
ment should serve to represent the veiy thing designed to be 
conveyed , and an occupancy of this sign or symbol was per- 
mitted as equivalent to occupancy of the land itself Among [ 313 ] 
the Jews we hud the evidence of a pui chase thus defined in 
the book of Ruth"’ “ now this was the manner in foimer 
“ time in Israel, concerning redeeming and concerning 
“ changing, tor to confitm all things a man plucked off his 
“ shoe, and ga\e it to his ncighboui , and tins was a testimony 
“in Israel” Among the antient Goths and Swedes, con- 
tracts for the sale of lands weie made in the presence of 
witnesses who extended the cloak of the bu^er, while the 
seller cast a clod of the land into it, in order to give posses- 
sion , and a staff oi wand was also dehveied fioni the vendoi 
to the vendee, which passed through the hands of the wit- 
nesses n With om Saxon ancestors the delivery of a tuif 
was a nccessaiy solemnity, to establish the conveyance of 
lands 0 And, to this dav, the conveyance of out copyhold 
estates is usually made from the seller to the loul or Ins 
stewanl by delivery of a lod oi veige, and then tiom the lord 
to the pin cliasoi by re-dehveiy of the same, in the piesence 
of a jurv of tenants 

Conveyances in wilting were the last and most lefined 
lmpiovement The mere deliveiy of possession, either actual 
or symbolical, depending on the oculai testimony and re- 
membiance of the witnesses, was liable to be foi gotten or 
misiepresentcd, and became fiequently incapable of pioof 
Besides, the new occasions and necessities introduced by the 
advancement of colnmeice, requned means to be devised of 
chaiging and encumbering estates, and of making them liable 
to a multitude of conditions and minute designations tor the 
purposes of raising money, without an absolute sale of the 
land, and sometimes the like proceedings were found useful 
in order to make a decent and competent provision for the 
numerous blanches of a family, and for other domestic views. 

None of which could be effected by a mere, simple, corporal 


1,1 ch 4 v 7 

" Stiernhook, de jure Sueon l 2 c 4 


Hickes, Duscrt Eptsiolar. 85. 
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transfer of the soil from one man to another, which was 
principally calculated foi conveying an absolute unlimited 
£ 314) ] dominion. Written deeds were therefore introduced m order 
to specify and perpetuate the peculiar purposes of the party 
who conveyed (9), yet still, for a very long senes of years, 
they were never made use of, but in company with the more 
antient and notorious method of transfer, by delivery of cor- 
poral possession. 

Livlry of seisin, by the common law, is necessary to be 
made upon every grant of an estate of freehold m heredita- 
ments corpoieal, whether of inheritance or for life only In 
hereditaments mcorpoieal it is impossible to be made, foi 
they are not the object of the senses , and in leases for yeai s, 
or other chattel interests, it is not necessaiy In leases for 
years indeed an actual entry is necessary, to vest the estate in 
the lessee for the bare lease gives him only a right to enter, 
which is called Ins interest in the term, or interesse termini 
and, when he enters m pursuance of that right, he is then, and 
not before, in possession of his term, and complete tenant for 
years >’ This entry by the tenant himself serves the purpose 
of notoriety, as well as lively of seism fiom the grantor could 
have done, which it would have been improper to have given 
in this case, because that solemnity is appropriated to the 
conveyance of a freehold And this is one reason why free- 
holds cannot be made to commence in fxitiao, because they 
cannot (at the common law) be made but by livery of seisin , 
which livery, being an actual manual tradition of the land, 
must take effect in praesenti , or not at all n (10) 

p Co Lltt 46 1 See pag 165 


(9) And by the Statute of Frauds, 29 C 2 c 5 , Instruments in writing 
are now made necessary to the perfection of all feoffments 

(10) Perhaps the reason is not that of physical necessity stated in the text, 
because there seems no impossibility of suspending the operation of that 
which, after all, is but a symbolical delivery, for a certain time, oi on a cer- 
tain condition But as feoffments with livery were dearly m use before 
written (feeds were common, and as the mam object of the livery before 
the pares was certainty , we shall find, perhaps, the best reason for the rule 
in the uncertainty, which would result from a contrary practice If after 
bvery made to the feoffee, the freehold still remained in the feoffor, the 

investiture 
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On the creation of a freehold remainder, at one and the 
same time with a particular estate for years, we have before 
seen, that at the common law livery must be made to the 
particular tenant r But if such a remainder be created after- 
wards, expectant on a lease for years now in being, the livery 
must not be made to the lessee for years, foi then it operates 
nothing , “ ndm quod semel meum est, amplms meum esse rum 
“potest' ” but it must be made to the remainder-man him- 
self, by consent of the lessee for years , for without his consent C 315 D 
no livery of the possession can be given ' , partly because such 
forcible livery would be an ejectment of the tenant from his 
term, and partly foi the reasons before given u for introducing 
the doctrine of attornments 

Livery of seisin is eithei in deed , or in law. Livery in 
deed is thus performed The ieoffoi, lessor, or his attorney, 
together with the feoffee, lessee, or Ins attorney, (for this may 
as effectually be done by deputy or attorney, as by the prin- 
cipals themselves in person (11),) come to the land, oi to the 
house, and there, in the piesence of witnesses, declare the 
contents of the feoffment or lease, on which livery is to be 
made And then the feoffor, if it be of land, doth deliver to 
the feoffee, all other persons being out of the ground, a clod 

r pag 167 'Co Litt 48 

* Co Litt 49 * pag 288 


investiture would rather create, than prevent doubts as to who was actual 
tenant The rule, therefore, was so strictly ndhered to, that if A granted 
a term for ycais to B, with a condition that he should have the fee-simple, 
if upon a certain day he did such a thing, and gave him livery of seisin , 
B was not tenant for years with a possible future fee, but he was imme- 
diately tenant in fee-simple conditional , the freehold was in him at once, 
and reverted to A on non performance of the condition Litt sec 5 50 
(11) But the attornev , whethei of the feoffor or feoffee, must be autho- 
rised by deed, in order that it may appear whether the authority be duly 
pursued 2 Roll Ab 8 R pi 4, 5 , and it must be executed in the lifetime 
of both feoffor and feoffee, for if the party who authorised the attorney 
dies, the authority is at end by that circumstance , and if the other party 
dies, an authority, if it be to deliver, cannot be executed by a delivery to 
his heir, and an authority to receive will, of course, be nugatory, for the 
land to be received not having passed out of the feoffor in his lifetime will 
have descended to his heir, and so the whole conveyance will be frustrated. 
Co Litt 5a b. 
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or turfj or a twig or bough theie giowing, with wouls to this 
effect ** I deliver these to you in the name of seisin of all the 
“ lands and tenements contained in this deed ” But it it be of 
a house, the feoffbi must take the ring 01 latch ot the door, 
the house being quite empty, and deliver it to the feoffee m 
the same form , and then the feoffee must enter qlone, and 
shut to the door, and then open it, and let in the others w It 
the conveyance 01 feoffment be of diveis lands, lying scattered 
in one and the same county, then m the feoffoi’s possession, 
livery of seisin of any paiccl, m the name ot the lest, sufficeth 
fot all* (12), but if they be in seveial counties, there must 
be as many livenes as theie aie counties Foi, if the title to 
these lands comes to be disputed, there must be as many 
trials as theie aie counties, and the jmy of one county aie 
no judges of the notonety of a fact m anothei Besides 
antiently this seisin was obliged to be delivered cot am panbus 
de vieincto, befoie the peeis or treeholdeis ot the neighbour- 
hood, who attested such dehveiy in the body 01 on the back of 
the deed , according to the i ule of the feodal law y , pates debent 
mteresse mvestiluiae fault, et non alu tor which tins reason 
[ 316 ] is expiessly given , because the peers 01 vasals of the lord, 
being bound by their oath of fealty, will take caie that no 
fiaud be committed to his piejudicc, which strangers might 
be apt to connive at Ami though aftervvntds the oculai 
attestation ot the pates was held unnecessaiy, and livery might 
be made befoie any ci edible witnesses, jet the trial, in case 
it was disputed, (like that ot all other attestations',) was still 
reserved to the pates or juiy of the county* Also, if the 
lands be out on lease, though all he m the same county, theie 

must be as many hveues as theie aie tenants because no 

lively can be made in this case but by the consent of the par- 
ticular tenant , and the consent of one will net bind the rest b 

w Co Lit! 48 West Sy mb 251 1 See pag 307 

' I lit § Gl 118 * Glib 10 35 

> Feud l 2 t 58 " Dyei, 18 


(12) So in rectories and vicarages, induction, which is made usually by 
giving possession of the church, puts the parson into complete and actual 
possession of the whole glebe, and temporalities , so that he may maintain 
trespass or ejectment Bidwe-r v Bulwer, 2 B & A 470 
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And in all these cases it is prudent, and usual, to endorse the 
livery of seisin on the back ol the deed, specifying the manner, 
place, and tune of making it , together with the names of the 
witnesses' And thus much for livery in deed 

Livery in lavu is wheie the same is not made on the land, 
but in sight oj it only , the feoffoi saying to the feoffee, “ I 
“ give you yondei land, enter and take possession ” Heie, 
if the feoffee enters during the life of the feoffor, it is a good 
lively, but not otheiwise, unless he dares not enter, thiough 
feai of his life 01 bodily harm and then his continual claim, 
made yeaily, in due tonn of law, as neai as possible to the 
lands d , w ill suffice without an entry *\ This livery in law 
cannot howevei be given 01 leceived by attorney, but only by 
the paities themselves f (13) 

2 The conveyance by gift, donatio, is properly applied to 
the creation of an estate-tail, as feoffment is to that of an estate 
in fee, and lease to that of an estate foi life or years It 
differs in nothing from a feoffment, but in theTiature of the 
estate passing by it foi the opeiative words of conveyance in 
this case aie do oi dtdi s , and gifts m tail are equally impel - 
feet without livery of seism, as feoffments in fee-simple b . 

And this is the only distinction that Littleton seems to take, [ 317 ] 
when he says', “ it is to be uiulet stood that there is feoffor 
“ and feoffee, donor and donee, lessor and lessee ,” viz feoffoi 
is applied to a feoffment in tee-simple, donor to a gift in tail, 
and lessoi to a lease tor life, oi for years, or at will In 
common acceptation gifts aie fiequently confounded with the 
next species of deeds which aie, 

3 Gran is, concessiones , the legulai method by the com- 
mon law of tiansfemng the property of incoi pot eal heiedita- 

1 See Appendix, N 3 I * West Symbol 256 

d Litt §421, &c h Litt §59 

* Co Litt 254 ' § 57 

f Unit 52 


(13) For the effect of a feoffment in clearing titles, and destroying con- 
tingent remainders, see Sanders on Uses and Trusts, vol u. p u, 4th edit 
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ments, or such things whereof no livery can be had k . For 
which leason all corporeal hereditaments, as lands and houses, 
are said to lie in livery , and the othei s, as advowsons, com- 
mons, lents, reversions, §c to he in giant 1 And the reason 
is given by Bracton m “ tiaditio, 01 livery, de re corporali 
“ propria vel aliena de persona in personam, de manu propria 
'• vel aliena , sicut pi ocuratona, dum tamen de voluntate donum, 
“ in alterius manum giatuita translatio Et nihil aliud est 
“ traditio in uno sensu, nisi m possessionem inductio de re 
“ corporali , ideo dicitui quod tes incoi poi alls non patitui 
“ traditionem, sicut ipsum jus, quod ret sive coipon inhceiet, 
“ et quia non possunt les incoi poi ales possideri, scd quasi’' 
These therefoie pass meiely by the delivery of the deed 
And in sigmones or 1 eversions ol lands, such grant, togethei 
with the attornment of the tenant (while attornments weie 
requisite), were held to be of equal notoriety with, and there- 
fore equivalent to, a feoffment and lively of lands in immediate 
possession It therefore differs but little from a feoffment, 
except in it’s subject-mattei foi the operative woids therein 
commonly used aie dedi et concessi, “ have given and gi anted ” 

4 A LEAsfi is properly a conveyance of any lands or tene- 
ments (usuajly in consideiation of rent oi other annual re- 
commence) made for life, for \ ears, or at will, but always for 
a less tune than the lessoi hath in the premises , for it it 
be for the whole interest, it is more properly an assignment 
than a lease The usual words of operation in it are, “ de- 
“ mise, giant, and to farm let, dimisi, conccssi, et ad jirmam 
£ 318 (] “ tradidi” Faim, or feorme, is an old Saxon word, signify- 
ing provisions " and it came to be used instead of rent or 
render, because antiently the greatei part of rents were ic- 
served m provisions , in corn, in poultry, and the like , till 
the use of money became moi e frequent. So that a farmer, 
Jirmauus, was one who held his lands upon payment of a 
rent or feorme though at piesent, by a gradual departure 
from the original sense, the word farm is brought to signify 
the very estate or lands so held upon farm or lent By this 
conveyance an estate for life, for years, or at will, may be 

m l 2 c 18 

n Sptlm. Gi. ess. 


* Co. latt 9 
1 Ibid 172. 
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cteated, eithei in coipoieal, m incotporeal hereditaments, 
though livery of seisin is indeed incident and necessary to one 
species of leases, viz leases foi life of coiporeal heredita- 
ments; blit to no other. 

Whailver restriction, by the severity of the feodal law, 
might m times of veiy high antiquity be observed with re- 
gaid to leases , yet by the common law, as it has stood for 
many centimes, all persons seised of any estate might let 
leases to endme so long as their own inteiest lasted, but no 
longer Theiefore tenant m fee-simple might let leases of 
any dm ation, foi lie hath the whole interest, but tenant in 
tail, or te lant for life, could make no leases which should 
bind the issue in tail or reveisionei nor could a husband 
seised juteuvons , make a fiun 01 valid lease for any longer 
term than the ]omt lives of himself and his wife, for then his 
interest expired Yet some tenants foi life, where the fee- 
simple was in abeyance, might (with the concuriencc of 
such as had the guaulianship of the fee) make leases of equal 
dm ation with those gi anted by tenants in fee-simple, such as 
pat sons and vicais with consent of the patiou and ordinary ° 

So also bishops, and deans, and such othei sole ecclesiastical 
coi porations as aie seised of the fee-simple of lands in their 
coipomte right, might, with the concunence and confnmation 
of such pel sons as the law lequires, have made leases foi 
years, 01 foi life, estates in tail 01 in fee, without any limit- 
ation oi conti oul And corpoutious aggregate might have [ 319 ] 
made what estates they pleased, w ithout the confirmation of 
any othei peison whatsoever Wheieas now, by several 
statutes, this powei, vvlieie it was unreasonable, and might be 
made an ill use of, is lestiamed, and, where in the othei 
cases the lestramt b} tlie'common law seemed too haul, it is 
in some measuie removed The foimei statutes me called 
the i esti anting, the latter the enabling statute We will take 
a view of them all, m ordei of tune 

And, first, the enabling statute, 32 Hen VIII c. 28, ein- 
poweis three mannei of persons to make leases, to endure 
for thiee lives or one-and-twenty years, which could not do 
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so before. As first, tenant m tail may by such leases bind 
Ins issue in tail, but not those in lemaindei or reversion. 
Secondly, a husband seised in right of his wife, m foe-simple 
or fee-tail, provided the wife joins m such lease, may bind 
her and her heirs thereby Lastly, all pei sons seised of an 
estate of fee-snnple in right of their churches, which extends 
not to parsons and vicars, may (without the concurrence of 
any other person) bind their successors But then there 
must many requisites be observed, which the statute specifies, 
otherwise such leases are not binding p 1 The lease must 
be by indenture , and not by deed poll, or by parol 2 It 
must begin from the making, 01 day of the making, and not 
at any greatei distance of time 3 If there be any old lease 
in being, it must be first absolutely suriendered, or he within 
a yeai of expiring 4 It must be eithei for twenty-one years, 
or three lives, and not for both 5 It must not exceed the 
term of three lives, oi twenty -one years, but maybe for a 
shoi ter term 6 It must be of corporeal hereditaments, and 
not of such things as lie merely in giant, for no rent can be 
reserved thereout by the common law, as the lessor cannot 
resort to them to disti ein ^ 7 It must be of lands and 

[ 320 ] tenements most commonly letten for twenty years past, so that 
if they have been let foi above half the tune (or eleven years 
out of the twenty) either foi life, for years, at will, or by 
copy of com l loll, it is sufficient 8 The most usual and 
customary feorm or rent, for twenty years past, must be 
reserved yeai ly oil such lease 9 Such leases must not be 
made without impeachment of waste These are theguaids, 
imposed by the statute (winch was avowedly made for the 
secuuty of furmeis and the consequent improvement of tillage) 
to prevent umeasonable abuses, m prejudice oi the issue, the 
wife, or the successoi, of the leasonable indulgence here 
given 

Kkxt follows, in older of time, tlie disabling or restrain- 
ing statute, 1 Eliz c 19 , (made entuely for the benefit of 

p Co Lit! 44 cal or eleemosynary corporation, and tile 

q But now by the statute 5 Geo III successor shall be entitled to recover the 
c 17 a lease of tubes or other incorpo- rent by an action of debt , which (tn 
real hereditaments, alone, may be grant- case of a freehold lease) he could not 
ed by any bishop or any such ecclesiasti- have brought at the common law. 
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the successor,) which enacts, that all grants by archbishops 
and bishops, (which include even those confirmed by the 
dean and chapter , the which, however long or unreason- 
able, weie good at common law,) other than for the term of 
one-and-twenty years 01 three lives from [such time as any 
such lease, grant, 01 assuiance shall begin] or without re- 
serving the usual rent, shall be void Concurrent leases, it 
confirmed by the dean and chapter, are held to be within 
the exception of this statute, and therefore valid , provided 
they do not exceed (together with the lease m being) the 
term permitted by the act*. (13) But by a saving ex- 

r Co Litt 45 


(13) The principle of concurrent leaser is well explained in the admir- 
able article on leases in Bacon’s \br E Buie 3 — Suppose the bishop alone 
under the 32 H 8 to have m ide a lease for twenty -one years, and to be 
desirous of making a tresh lease lor y<ais, .it any period before the expir- 
ation of the lease exceeding a year The enabling statute will not in such 
case apply, but as that takes from him no powers which he had at common 
law, he might still, with the confirmation of the dean and chapter, make a 
lease in reversion for any period of time, but for the statute of Elizabeth 
That, however, imposes upon all his leases, w hethcr made under the sta- 
tute of Henry or at common law, this restiaint, that they must not exceed 
three lives, or twenty-one years from the time at which they shall begin 
He must, therefore, observe this reduction, and if he does so, (the lease 
being confumed by the dean and ch iptcr, as being a lease at common law,) 
the grant is valid, foi as it has only twenty-one yeais to run in the whole, 
it is quite immaterial to the successor, foi how much ol that tune the old 
lease is also in being — both ai e consuming at the same time, and the second 
lease lias only an existence as against him from the expiration of the first, 
at no period is there an interest ofinoie than twenty-one years in lease 
But though there may be thus two leases for years in existence at once, 
yet there cannot be two leases for lives, or a lease for lives and a lease for 
years running together The reasons assigned for this are not so simple, 
or satisfactory 1 st, It is said that the statute of Ehzabtth avoids all leases 
“ other than for the term of twenty-one years or tlnee lives,” that this is m 
the disjunctive, and that the statute nevei meant that both kinds of leases 
should be in being against the successor at the same time 2d, If the lease 
for lives in reversion on the lease for years were allowed, the lessees undei 
it, having the reversion, would be entitled to the rent reserved on the first 
lease, and yet there would be no adequate remedy for the bishop’s suc- 
cessor to recover the rent reserved on the second , distrein he could not, 
for the first lessees are in possession, and their possession is a pledge only 
for the first rent , he could bring no assise, because he has never had seism 
of the rent , nor an action of debt, because the lease was freehold, (this 
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prestAy made, this statute of 1 Ehz. did not extend to giants 
made by any bishop to the ciown, by which means queen 
Elizabeth procured many fair possessions to be made over to 
her by the prelates, either for hei own use or with intent 
to be granted out again to her favoui ites, whom she thus 
gratified without any expense to htrself To pi event which 8 
foi the future, the statute 1 Jac I c 3 extends the piohibition 
to grants and leases made to the king, as well as to any of his 
subjects 

Next comes the statute 1 3 Eliz c 20 explained and en- 
forced by the statutes 14 Ehz ell & 14, 18 Ehz ell, 
and 43 Ehz c 9 , which extend the lestnctions laid by the 
[ S21 ] last-mentioned statute on bishops, to ceitain other inferior 
corporations, both sole and aggregate. From laying all 
which together w'e may collect, that all colleges, cathedrals, 
and other ecclesiastical or eleemosynaiy corporations, and 
all paisons and vicais, aie lestrained from making any leases 
of their lands, unless undei the following legulations 1 
They must not exceed twenty-one yeais, or three lives, fiom 
the making 2 The accustomed lent, oi moie, must be 

> 1 1 ltep 7 1 


last reason ceases to be of any weight since the statutes 8 Ann c 14 s 4 
and 5G 3 c 17 ), and though upon the cxpuation of the lease for years, 
the whole rent then in arrear on the lease for lives might be distreined for, 
yet the first lease might outlast the second, and then the successor would 
have nothing 3d, It the first lease be for lives, and the second for years, 
though an action ot debt would lie for the rent of the second, during the 
continuance of the first, yet no distress could be taken, and supposing the 
lessee for yeais to be insolvent, and his lease to expire before that of the 
lease for lives, the bishop would have no efficient remedy 
I have thus stated the arguments for one kind of concurrent leases, and 
against the other, but perhaps the reader will agi ec that both kinds are m 
evasion of the statute, and that much of the leasomng against the latter 
will apply with equal force against the former All that is drawn from 
the words, or the intent of the statute, clearly will , and if the first lessee 
for years attorned to the second, the second would thereby become n re- 
versioner, and as such entitled to the rent of the first, and to distrem for it, 
while the bishop would lose his present right of distress, and have to rely 
only on his action of debt or covenant so long as the first lease endured 
And as attornment is now made unnecessary in all cases, this inconvenience 
appfears to have become inevitable. 



Ch 20. 


OF THINGS 


321 


yearly reserved thereon 3 Houses in corporations, or 
market towns, may be let foi forty years, provided they be 
not the mansion-houses of the lessors, nor have above ten 
acres of giound belonging to them , and provided the lessee 
be bound to keep them in repair, and they may also be 
aliened in fee-simple foi lands ot equal value in lecompenee 
4 Wheie theic is an old lease in being, no concurrent lease 
.shall be made, unless wheie the old one will expne within 
thiee yens 5 No lease (by the equity ot ihe statute) shall 
be made without impeachment of waste 1 6 All bonds and 

covenants tending to frustrate the provisions of the statutes of 
13 & 18 Ehz shall be void 

Concerning- these restnctive statutes there aie two ob- 
servations to be made, fust, that they do not by any con- 
struction enable any peisons to make such leases as they 
were by common law disabled to make Theiefoie a pat sou, 
or vicar, though he is lestiaincd liom making longci leases 
than for twenty-one years or thiee lives, even with the consent 
of patron and ordinal y, yet is not enabled to make any lease 
at all, so as to bind his successoi “without obtaining such con- 
sent' 1 . Secondly, that though leases conti aiy to these acts are 
declared void, yet they aie good against the lessor dining his 
hie, it he be a sole coiporation, and aie also good against 
an aggiegate coi potation so long as the head ot it lives, who 
is presumed to be the most concerned in intei est For the 
act was intended toi the benefit ot the successoi only, and no 
man shall make an advantage of his own vviong ” (14) 

• Co Litt 45 w Co Litt 45 

u Ibid 41 

(14) Although these statutes do not in teims specify that the premises 
demised must hare been commonly letten, jet Lord Coke lays it down as 
a general rule, that in leases under the exceptions ot the restraining sta- 
tutes, the conditions of the enabling statute must be complied with, and 
in this particular instance, as the 13Eli£ requires that the ace u domed rent 
or more should be reset ved, the conclusion is obvious, that the premises 
must have been commonly in lease before See Doe r Lord Yarborough, 

1 Bing Rep 24 But the 57 G 3 c 99 by s 32 , avoids all conti acts for 
the letting, for any period, of the house of residence on any benefice, or the 
buildings, gardens, &c necessary for the convenient occupation of the same, 
to which any spiritual person shall be ordered by bis bishop to proceed, 
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There is yet another restriction with regard to college 
leases, by statute 18 Eliz c 6. which directs, that one-tlnrd 
of the old rent, then paid, should for the future be reserved 
in wheat or malt, resei ving a quarter of wheat for each 6s 8 d ; 
or a quarter of malt for eveiy 5s , or that the lessees should 
pay for the same according to the price that wheat and malt 
should be sold for, in the market next adjoining to the re- 
spective colleges on the maiket day before the rent becomes 
due. This is said x to have been an invention of lord trea- 
surer Burle'gh, and Su Thomas Smith, then principal secre- 
tary of State , who observing how greatly the value of money 
had sunk, and the puce of all provisions risen, by’ the quantity 
of bullion imported from the new-found Indies, (which effects 
were likely to increase to a gi eater degree,) deMsed this 
method for upholding the revenues of colleges Their fore- 
sight and penetration has in this respect been very apparent 
for, though the rent so reserved m corn was at fii st but one- 
third of the whole rent, or half what w r as still reserved in 
money, yet now the piopoition is neaily inverted and the 
money arising fi am corn rents is, commumbus amus, almost 
double to the rents reserved in money 

The leases of beneficed clergymen are faither restiained, 
in case of their non-residence, by statutes 13 Eliz c 20 , 
14 Eliz c 11 , 18 Eliz c 11 , and 43 Eliz c9, which direct, 
that if any beneficed clergyman be absent fiom Ins cure 
above fourscore days in any one year, he shall not only forfeit 
one year’s profit of his benefice, to be distributed amongst 
the poor of the parish , but that all leases made by him, of 
the profits of such benefice, and all covenants and agreements 
of like nature, shall cease and be void except in the case 
of licensed plurahsts, who are allowed to demise the living, 
on which they are non-resident, to their curates only pro- 
vided such curates do not absent themselves above forty days 

■ x Strypc's Annals of Ehi 


and reside m, or which the bishop shall have assigned as a residence for 
the curate The same section provides for a summary ejectment of the 
tenant who continues to hold over after notice, and imposes a penalty of 40< 
& day for such holding over 



Ch. 20. 


OF THINGS 


323 


In any one year. And thus much for leases, with their several 
enlargements and restrictions y (ll) 


5 An exchange is a mutual grant of equal interests, the 
one m consideration of the other Thewoid “ exchange,” 
Is so individually requisite and appiopriated by law to this 
case, that it cannot be supplied by any other woid, or ex- 
pressed by any circumlocution 7 The estates exchanged 
must be equal in quantity ■» , not of value, foi that is imma- 
terial, but of interest , as fee-snnple foi fee simple, a lease 
for twenty years for a lease for twenty tears, and the like. 
And the exchange may be of things that lie either in grant or 
in livery b But no livery of seisin even in exchanges of 
freehold, is necessary to perfect the con veyancc c for each 
party stands in the place of the other, and occupies his light, 
and each of them hath already had corporal possession of his 
own land (16) But entiy must be made on both sides - for, 
it either party die before entry, the exchange is void, for want 
of sufficient notoriety d And so also, if two parsons by 
consent of pation and ordinary, exchange then preferments; 
and the one is presented, instituted, and inducted, and the 
other is presented, and instituted, but dies before induction , 
the former shall not keep his new benefice, because the ex- 
change was not completed, and therefore he shall return back 
to his own * For if, after an exchange of lands oi other 


y For thp other learning relating to 
leases, which is very curious ami diffu- 
sive, I must refer the student to 3 Bac 
Abndg 295 (title, leasts and terms for 
years,) where the subject is treated m a 
perspicuous and masterly manner , be- 
ing supposed to be extracted from i 
manuscript of sir Geoffrey Gilbert 


1 Co Litt 50, 51 
1 I itc § 6<l, 65 
b Co I itt 50 
c Litt § 62 
J Co Litt 50 
c Perk §288 


(15) These statutes, so far as thej i elate to this subject, aie repealed by 
the statute of G 3 last mentioned 

(16) Though no livery of seisi i was necessary, yet if the lands exchanged 
Were in different counties, a deed was necessary for the conveyance, as of 
course it was always where the things exchanged lay in grant only Birt 
now by the statute of Frauds, an instrument m writing will be necessary 

From the words of-<he text it might be supposed, that a lease of twenty 
years could only be exchanged for a lease of precisely the same duration; 
but as the quantity of interest is the same in all terfhs for years, whatever 
be the number, that circumstance is quite immaterial. 
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hereditaments, either party be evicted of those which were 
taken by him m exchange, through defect of the other’s title, 
he shall return back to the possession of his own, by vntue of 
the implied wairanty contained m all exchanges f 

6 A partition is when two or more joint-tenants, eo- 
paiceners, or tenants m common, agree to divide the lands 

[ 324 J so held among them in seveialty, each taking a distinct pait 
Here, as in some instances theie is a unity of mtei est and in 
all a unity of possession, it is necessmy that they all mutually 
convey and assure to each othei the seveial estates which 
they are to take and enjoy separately 13 v the common law, 
copaiceneis, being compellable to m ike paitition, might have 
made it by parol only , but joint-tenants and tenants in 
common must have done it by deed and in both cases the 
conveyance must have been perfected by lively of seism 5 (17) 
And the statutes of 31 Hen VIII cl and 32 Hen VIII. 
c 32 made no alteration ill this point But the statute of 
fiauds, 29 Car II c 3 hath now abolished this distinction, 
and made a deed in all cases necessary (18) 

These aie the several species of pumaiy or onginal con- 
veyances Those which remain me of the stcondanj oi de- 
uvative soit which presuppose some othei conveyance pie- 
cedent, and only serve to enlaige, confirm, alter, restiain, 
restore, oi transfei the mteiest granted by such original con- 
veyance As, 

7 Releases, which aie a discharge oi conveyance of a 
man’s right in lands or tenements, to anothei that hath some 

1 {.ag 100 * Lilt § 2 JO Co I itt lfi9 


(17) In the case of joint-tenant,, it is obvious that livery of seisin cannot 
be necessary, ami that if made, it would operate nothing, foi each “joint- 
tenant is already seised of the whole and therefore Lord Coke say», joyn- 
tenants may release, but not infeoffe, because the freehold is joy nt ” Co 
Litt 200 b. 

(18) Not a deed, but a writing only, in cases where no deed was necessary 

before , 

As to partition, see aute, p 185 n 
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former estate in possession (19) The words generally used 
theiein, are “ xemised, released, and foi ever quit-claimed h ” 

And these leleases may enuie eithei, I By way of enlarging 
an estate, or enlarge) V estate as, if tlieie be tenant for life or 
yenis, remaiudei to another in fee, and lie m lemainder 
releases all lus light to the paiticular tenant and his heirs, 
this gives him the estate m fee 1 Bat in this cast the lelcssee 
must be m possession of some estate, foi the release to woik 
upon, foi if tlieie be lessee foi years, and before he enters 
and is m possession, the lessoi leleases to lnm all his right 
in the i eversion, such leleise is void for want of possession 
in the iclessee^ 2 By way of passing an estate, oi mittcr 
l' i stale as when one oi two copaiceneis leleaseth all liei 
light to the othei, this passeth the tee-simple ol the whole ' [ 325 ] 
And in both these cases theic must be a privity of estate be- 
tween the lelessoi and ielessee m that is, one ol their estates 
must be so l elated to the othei, as to make but one md the 
same estate inlaw 3 Bj way of passing a light , or mitt a 
h (hoit as it a man be disseised, and leleaseth to lus disseisoi 
all his right, lieitby the disseisoi acquires a new light, which 
changes the quality of Ins estate, and renders that lawful 
which before was tortious oi wiongful" 4 By way of 
(xiinguishment as if my tenant lor life makes a lease to A foi 
life, remnindei to B and lus liens, and I lelease to A, this 
extinguishes my light to the ic\eision, and shall enure to 
the advantage of B’s lcnmindci as well as of A’s particulai 
estate 0 5 By waj of intnj and ftoff'mcih as if theie be two 
joint disseisors, and the disseisee leleases to one of them, he 
shall be sole seised, and shall keep out Insfoiniei companion, 
which is the same in effect as if the disseisee had entered, 

" I itt § 415 "> Co Iatt 1272, 21.1 

1 Ibid § 4S5 "I lit 5 46(> 

k Ibid § 161 o Ibid §470 

1 Co Litt 27 a 


(19) Actual possession of the land is only necessary, when there is no 
estite in being, which pieccdes the lesset estate intended to be enlarged, 
but where that is the case, a vested interest is sufficient to give the release 
operation As if there be tenant foi hie, remainder for htc, with the rever- 
sion in fee, he in leveision mav icleise to him in remainder, and so pass 
a fee 
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and thereby put an end to the disseisin, and afterwards had 
enfeoffed one of the disseisors in fee p And hereupon we 
may observe, that when a man has in himself the possession 
of lands, he must at the common law convey the freehold by 
feoffment and livery, which makes a notoriety m the country 
but if a man has only a right or a future interest, he may 
convey that right or interest by a mere release to him that is 
in possession of the land foi the occupancy of the relessee is 
a matter of sufficient notoriety already 

8 A confirmation is of a natuie nearly allied to a release 
Sir Edward Coke defines it 1 to be a conveyance ot an estate 
or right in esse , whereby a voidable estate is made sine and 
unavoidable, or whereby a particular estate is met eased and 
the words of making it aie these, “ have given, granted, rati- 
fied, approved, and confirmed r ” An instance of the first 
branch of the definition is, if tenant toi life leaseth for forty 
years, and dietli during that term , heie the lease for years is 
[ 326 ] voidable by him in reversion yet, it he hath confirmed the 
estate of the lessee for years, before the death of tenant foi 
life, it is no longer voidable but sure 5 The latter branch, or 
that which tends to the increase of a particular estate, is the 
same in all respects with that species of release, which opeiates 
by way of enlargement 

9. A surrender, sui sum ? edditio , oi tendering up, is of a 
nature directly opposite to a release, tor, as that opeiates by 
the greater estate's descending upon the less, a surrendei is 
the falling of a less estate into a greater It is defined ‘ a 
yielding up of an estate for life or years to him that hath the 
immediate reversion or remainder, wherein the particular 
estate may meige or diown, by mutual agreement between 
them. It is done by these words, “ hath surrendered, granted, 
“ and yielded up ” The sunenderoi must be m possession”, 
and the surrenderee must have a higher estate, m which the 
estate surrendered may merge; theiefore tenant for life can- 
not surrender to him in i emamder for years w . In a surrender 

p Co Litt. 278 < Co Litt 337 

<i 1 Inst. 295 u Ibid 338 

r Litt §515 581 w Perk § K 89 

‘ Ibui> §516< ' 
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there is no occasion for livery of seism x ; for there is a privity 
of estate between the surrenderor and the surrenderee , the 
one’s particular estate and the other’s remainder are one and 
the same estate , and livery having been once made at the 
creation of it, there is no necessity for having it afterwards 
And, for the same reason, no livery is required on a release 
or confirmation in fee to tenant for years or at will, though a 
freehold thereby passes since the reversion of the lessor, or 
confirmor, and the particular estate of the relessee, or con- 
firmee, aie one and the same estate, and where there is 
already a possession, denved from such a privity of estate, any 
fdither delivery of possession would be vam and nugatory y . 

10 An assignment is properly a transfer, or making ovei 
to another, of the light one has m any estate, but it is 
usually applied to an estate for life or years And it differs 
from a lease only in this that by a lease one grants an in- 
terest less than his own, leserving to himself a reversion, in 
assignments he parts with the whole propel ty, and the 
assignee stands to all intents and purposes in the place of 
the assignor (20) 

* Co Litt 50 f I.ltt § 460 


( 20 ) It would be more correct to call an assignment the transfer of one's 
interest, as a bare right (being a chose in action) cannot by law be assigned 
But every vested interest may, though the enjoyment of it be postponed to 
some future period , and in equity, the assignment even of a contingent 
interest, may be sustained Fearne, Ex Dev 550, 7th edition 

By the assignment, the assignee does not stand to all intents and pur- 
poses in the place of the assignor, for where a lessee assigns his lease, he 
still remains liable on his covenants to the lessor, because he stood bound by 
his personal contract, as well at by reason of his possession of the premises, 
and he does not become discharged from the former, because he has quitted 
the latter But between the lessor and the assignee of the lessee there is 
no other privity than that which i esults from possession of the estate , his 
obligations, therefore, are only co-extensive with his interest, and if he 
assigns over to another, he is discharged from all future liability , and this 
he may do to a beggar, or a person leaving the kingdom, who never takes 
possession Tayloi v Shan, 1 B &P 21 

It is quite consistent with this, however, that his liability should com- 
mence upon acceptance of the assignment, mid before actual entry , for it 
is the former which vests the mteiest in him. William* v, Bosanquet, 
lB & B 238 

For more on assignees, see Vol III p 158 . n lo. 
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11. A defeazance is a collateral deed, made at the same 
time with a feoffment or other com eyance, containing certain 
conditions, upon the performance of which the estate then 
created may be defeated. 7 or totally undone And in this 
manner mortgages were m formei times usually made , the 
mortgagor enfeoffing the mortgagee, and he at the same time 
executing a deed of defeazance, wheieby the feoffment was 
rendered void on repayment of the money boi lowed at a ceitam 
day And this, when executed at the same time with the 
original feoffment, was considered as part of it by the antient 
law 1 , and, therefoie only, indulged no subsequent secret 
levocation of a solemn conveyance, executed by livery of 
seisin, being allowed in those days of simplicity and truth , 
though, when uses were aftei wauls introduced, a revocation 
of such uses was pci nutted by the couits of equity But 
things that weie merely executory, 01 to be completed by 
mattei subsequent, (as rents, of which no seisin could be had 
till the time of payment ,) and so also annuities, conditions, 
wairanties, and the like, were always liable to be recalled by 
defeazances made subsequent to the time of their cieation 1 *. 

II Thful yet lcmain to be spoken of some few convey- 
ances, which have their force and opei ation by vn tue of the 
statute (femes 

Uses and tt lists aie in then original of a nature veiy snuilat, 
or rathei exactly the same answering moie to the Jidei- 
commissum than the usus feructus of the civil law which latter 
was the tempoiary right of using a thing, without having, 4:he 
ultimate piopeity, or full dominion of the substance 1 But 
the Jtdei-comm isstun, which usually was created by will, was 
the disposal of an inheritance to one, m confidence that he 
328 ] should convey it oi dispose of the profits at the will of 
another. And it was the business of a particular magistrate, 
the praetor fidei commissanus, instituted by Augustus, to en- 
force the obset vance of this confidence 11 So that the right 
thereby given was looked upon as a vested light, and entitled 
to a remedy from a court of justice which occasioned that 

1 From the French \erb defaire , in- h Co Litt 237 

fectum reddere c Ff 7 1 1 

• Co Litt 236 d Inst 2 tit 23 
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known division of lights by the Roman law into jus legitimum, 
a legal light, winch was remedied by the ordinary course of 
law, jus jiduciauum , a right in tiust, for which there was a 
remedy in conscience , and jus pecanum, a right in courtesy, 
foi which the remedy was only by entreaty or request' In 
our law, a use might be ranked undei the rights of the second 
kind, being a confidence leposed in anothei who was tenant 
of the land, or tart-tenant, that he should dispose of the land 
according to the intentions of cestui) qnc usi, 01 him to whose 
use it was granted, and suffer him to take the profits f As, if 
a feoffment was made to A and his heirs, to the use of (or in 
trust foi) B and his hens , here at the common law A the tene- 
taianf, had the legal property and possession of the land, but 
B, the ctstuy qttc use , w r ns m conscience and equity to have the 
piofits and disposal of it 

This notion was tiansplanted into England fiom the civil 
law, about the close of the teign of Edward III ? , by means 
of the foreign ecclesiastics , who introduced it to evade the 
statutes of moitniain, by obtaining grants of lands, not to 
then leligious houses dnectly, but to the use of the lehgious 
houses h which the cletical thancellois of those times held 
to be fidei eommiaa, and binding in conscience, and tlierefoie 
assumed the jurisdiction which Augustus had costed in his 
piaetoi , of compelling the execution of such tiusts in the 
court of chancery And, as it was most easy to obtain such 
giants fiom dying poisons, a maxim was established, that 
though by law the lands themselves weie not devisable, yet 
if A testatoi had enfeoffed another to his own use, and so 
was possessed of the use only, such use was devisable by [ 329 ] 
will But we have seen 1 how this evasion was ciushed in 
it’s infancy, by statute 15llic II c 5 , with iespect to reli- 
gious houses 


Yet, the idea being once intiocluced, however fraudulently, 
it afterwards continued to be often innocently, and sometimes 

’If 4$ 26 1 Bacon on Uses, 8vo E Stnt 50Edw III c 6 1 Ric II. 

306 [ c 9 1 Rep 139. 

f Plowd 352 h See page 271 

1 pag 272 
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very laudably, applied to a numbei of civil purposes par- 
ticularly as it lemoved the restraint of alienations by will, and 
permitted the owner of lands in his lifetime to make various 
designations of then profits, as prudence, or justice, or family 
convenience, might from time to time require Till at length, 
during our long wars m Fiance and the subsequent civil 
commotions between the houses of York and Lancaster, uses 
grew almost universal, thiough the desire that men had 
(when their lives were continually in hazard) of providing for 
their children by will, and of securing their estates from for- 
feitures ; when each of the contending parties, as they became 
uppermost, alternately attainted the othei Wherefore, about 
the reign of Edward IV (before whose time, lord Bacon re- 
marks k , there are not six cases to be found relating to the 
doctrine of uses,) the courts ot equity began to reduce them 
to something of a regular system 

Originally it was held that the chancery could give no 
relief, but against the very person himself intrusted loi cestuy 
que use , and not against his hen 01 alienee Tins was altered 
in the reign of Ilemy VI with respect to the hen 1 , and aftei- 
wards the same rule 7 by a pai lty of reason, was extended to 
such alienees as had pui chased either without a valuable 
consideiation, or with an express notice of the use m . But a 
purchasoi for a valuable consideiation, without notice, might 
hold the land discharged of any trust or confidence And 
also it was held, that neithei the king nor queen, on account 
of their dignity royal ", nor any corporation aggregate, on 
330 ] account of it’s limited capacity 0 , could be seised to any use 
but their own, that is, they might hold the lands, but weie 
not compellable to execute the trust. And, if the feoffee to 
uses died without heir, or committed a forfeiture, or married, 
neither the lord who entered for his escheat or forfeiture, nor 
the husband who retained the possession as tenant by the 
curtesy, nor the wife to whom dower was assigned, were liable 
to perform the use p because they were not parties to the 

k On Uses, 313 n Bro Abr tit Feoffm , al uses, 31 

1 Keilw. 42 Year-book, 22 Edw Paeon of Uses, 346, 347 
IV 6 ° Bro Abr, M Feoffm, al uses, 40. 

“ Keilw. 46 Bacon on Uses, 312. Bacon, 347 

P 1 Rep 122 
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trust, but came m by act of law ; though doubtless their title 
in teason was no better than that of the heir 


On the other hand, the use itself, or interest of cestuy que 
use, was learnedly refined upon with many elaborate distinc- 
tions And, 1 It was held that nothing could be granted to 
a use, whereof the use is inseparable from the possession as 
annuities, ways, commons, and authorities, quae ipso usu 
consumuntur q or whereof the seism could not be instantly 
given r (21) 2 A use could not be raised without a sufficient 

consideiation. For where a man makes a feoffment to an- 
other, without any consideration, equity presumes that he 
meant it to the use of himself 9 , unless he expressly declares 
it to be to the use of another, and then nothing shall be pre- 
sumed contrary to his own expressions 1 But if either a good 
oi a valuable consideiation appeals, equity will immediately 
raise a use correspondent to such consideration". 3 Uses 
weie descendible according to the rules of the common law, 
in the case of inheritances in possession w , for in this and 
many other respects aeqmtas sequitur legem, and cannot estab- 
lish a different rule of property from that which the law has 
established 4. Uses might be assigned by secret deeds 
between the paities x , oi be devised by last will and testa- 
ment y , for, as the legal estate in the soil was not transferred 
by these ti ansanctions, no lively of seism was necessary, and, 


i 1 Jon 127 
r Cro Eliz 401 
1 See page 2915 
1 1 And 37 


u Moor 684 
w 2 Roll Abr 780 
" Bacon of Uses, 312 
r Ibul 308 


(21) It is not very easy to understand the distinctions upon this subject , 
it is said that an annuity could not be granted to a use, because the use is 
inseparable from the possession, yet it wus held that a rent might be, and 
though one be personal, and the other be leal, yet in this respect both have 
the bame qua'ity If the principle of distinction be that one relates to the 
realty, and the othei to the peisonalty, then it may be asked why a use 
cannot be raised upon a common 

The last clause of this sentence is expressed verj shortly, the meaning 
is, where the estate out of which the use is raised, is not in esse at the time, 
as where a man covenants to stand seised to the use of AB of all estates 
which he shall purchase, A B will take nothing The case cited for the 
law before the statute of uses, is one decided m Elizabeth’s time , but the 
rules as to the raising of uses were not altered by the statute 
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as the intention of the paities was the leading punciple in this 
species of property, any instrument declaring that intention 
was allowed to be binding in equity But cestui/ que use 
could not at common law aliene the legal interest of the lands, 
without the concurrence of lus feoffee*, to whom he was ac- 
counted by law to be only tenant at suffeunce a 5 Uses 
weie not liable to any of the Icodal buithens , and particularly 
did not escheat foi felony or other defect of blood , for es- 
cheats, <$c. aie the consequence of fenuit, and uses are held of 
nobody but the land itself was liable to escheat, whenevei 
the blood of the feoffee to uses was extinguished by crime or 
by defect, and the loid (as was befoie obscived) might hold 
it dischaiged of the use b b No wife could be endowed, ov 
husband have Ins emtesv, of i use 0 foi no fiustwas declaied 
foi their benefit, at the original giant of the estate (22) And 
theiefore it became customaiy, when most estates weie put in 
use, to settle befoie marnage some joint estate to the use of 
the husband and wife foi then hvts , which was the ongmal 
of modern jomtuies d 7 A use could not be extended by 
writ of eleqit, or othei legal piocess, foi the debts of ctsluy que 
use e For, being meiely a cieatme of equity, the common law', 
which looked no faithei than to the person actually seised of 
the land, could awaid no piocess against it 

la is impracticable, upon our present plan, to pursue the 
doctime of uses tin oujdi all the refinements and niceties 
which the ingenuity of the times (abounding m subtile dis- 
quisitions) deduced horn this child of the imagination, when 
once a departure was pei nutted fiom the plain simple lules 
of pioperty established by the antient law These principal 
outlines will be full} sufficient to shew the ground of loid 
Bacon’s complaint*’, that this comse of proceeding “was 
“ turned to deceive many of then just and reasonable rights 

J Stat 1 Ilic III e 1 " Sie pag 1 37 

* Bro Abr ibid 23 c Bro Abr tit execution ?, 90 

6 Jenk 190 f Use of the law, 153 

c 4 Rep 1 2 And 7 5 


(22) A more simple reason seems to be, that neither the husband in the 
first case, nor the wifein the second, had had se.sin of the lands , and seism 
is necessary both to dower and curtesy See ante, pp 157 126 
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“ A man, that had cause to sue for land, knew not against 
** whom to bring his action, nor who was the owner of it. j- 332 3 
“ The wife was defrauded of her thirds , the husband of being 
“ tenant by curtesy , the lord of Ins wardship, relief, heriot, 

“ and escheat , the creditor of Ins extent for debt ; and the 
“ poor tenant of his lease ” To remedy these inconveniences 
abundance ot statutes were provided, which made the lands 
liable to be extended by the creditois of cestuy quc use*, 
allowed actions for the fteehold to be brought against him it 
in the actual pernancy 01 enjoyment ot the profits h , made 
linn liable to actions of waste 1 , established Ins conveyances 
and leases made without the concurrence of his feoffees k , 
and gave the loid the wardship of his lieu, with certain othei 
teodil peiqmsites 

Thfsf provisions all tended to considei cestuy que use as 
the real ownei ot the estate , and at length that idea was 
tamed into full effect by the statute 27 Hen VIII c 10 
which is usually cdled the statute of uses, 01, 111 conveyances 
and pleadings, the statute for transfer} mg uses into possession. 

The hint seems to have been denvetl ftom what was done at 
the accession of king Richard III , who, having, when duke 
of Gloucester, been frequently made a feoffee to uses, would 
upon the assumption of the crown (as the law was then 
understood) have been entitled to hold the lands discharged 
of the use Ilut to obviate so notorious an injustice, an act 
of pjihament was immediately passed™, which ordained, that 
wheie he had been so enfeoffed jointly with other persons, 
the land should vest m the othei feoffees, as if he had never 
been named, and that, wheie he stood solely enfeoffed, the 
estate itself should vest in cestuy que use in like manner as he 
had the use And so the stat. of Hem y VIII , after reciting 
the vutious inconveniences before mentioned, and many others, 
enacts, that “ where any person shall" be seised of lands, Sfc 
“ to the use, confidence, or trust of any other person 01 body 
“ politic, the person or corpoiation entitled to the use in fee- 

[ 333 ] 

« Slat SO Edw III c 6 2tt»c II ' Stat 11 Hep VI c 5 

sets 2 c 3. 19Hen VII c IS, k Stat. I Ric III c 1 

h Stat 1 Ric II c 9 4 Hen IV 1 Stat 4 & S Hen VII c 17 

c 7 11 Hen VI c 3 1 Hen VII. 19 Hen VII c IS 

cl. "IRu III ci 

VOL II. 
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“ simple, fee-tail, for life, or yeais, or otheiwise, shall from 
“ thenceforth stand and be seised or possessed of the land, fyc 
“ of and in the like estates as they have in the use, trust, or 
“ confidence , and that the estate ot the person so seised to 
** uses shall be deemed to be in him 01 them that have the 
“ use, la such quality, manner, form, and condition, as they 
“ had before m the use ” The statute thus executes the use, 
as our lawyers term it , that is, it conveys the possession to 
the use, and transfers the use into possession , thereby making 
cestuy que use complete ovvnei ot the lands and tenements, as 
well at law as m equity 

The statute having thus not abolished the conveyance to 
uses, but only annihilated the mtei Yening estate of the feoffee, 
and turned the interest of cestui/ que use into a legal instead of 
an equitable owner ship ; the com ts ot i ommon law began to 
take cognizance of uses, instead ol sending the party to seek 
his relief in chancery And, considering them now as merely 
a mode of conveyance, very many of the rules befoi e established 
in equity weie adopted with improvements by the judges of 
tire common law The same peisons only were held capable 
of being seised to a use, die same considerations were necessary 
for raising it, and it could only be raised of the same here- 
ditaments as formerly But as the statute, the instant it was 
raised, corn ei ted it into an actual possession of the land, a 
great number of the incidents, that formerly attended it in it’s 
fiduciary state, weie now at an end The land could not 
escheat of be forfeited by tile act or defect of the feoffee, nor 
be aliened to any puichasor discharged of the use, nor be 
liable to dowei 01 curtesy on, account of the seism of such 
feoffee, because the legal estate never rests xu him lor a mo- 
ment, but rs instantaneously tiansfeired to cestuy qui use as 
soon as the use is deflated And, as the use and the land 
were now convertible terms, they became liable to dower, 
cuitesy, and escheat, in consequence of the seism of cestuy t que 
use , who was now become the ten e-tenant also, and they 
likewise were no longei devisable by will. 

C 384 ] The various necessities of mankind induced also the judges 
very soon to depart from the rigour and simplicity of the rules 
of the common law, and to allow a more minute and complex 
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construction upon conveyances to uses than upon otheis 
Hence it was adjudged, that the use need not always be 
executed the instant the conveyance is made but, if it cannot 
take effect at that time, the operation of the statute may wait 
till the use shall arise upon some futuie contingency, to happen 
within a leasonable period of time, and m the meanwhile the 
antient use shall lemain m the ongmal giantor as when 
lands are conveyed to the use of A and B„ aftei a mamage 
shall be had between them ", 01 to the use ot A and his heirs 
till B shall pay him a sum of money, and then to the use of 
B and his heirs » Which doctime, when devises by will 
weie again mlioduced, and considered as equivalent in point 
ot construction to decimations of uses, was also adopted in 
favoui of executory devises p But herein these, which are 
called contingent m springing uses, differ fiom an executory 
devise, in that thoie must be a poison seised to such uses at 
the time when the contingency happens, else they can nevet 
be executed by the statute, and theiefoie if the estate of the 
feoffee to such use be destroyed by alienation or otherwise, 
befoie the contingency anses, the use is destiny ed foi c\er 1 
whereas by an executory devise the fieehold itself is transferred 
to the future devisee And, in both these cases, a fee may 
be limited to take effect after a fee r , because, though that was 
foi bidden by the common law in favour ot the lord’s escheat, 
yet when the legal estate was not extended beyond one tee- 
simple, such subsequent uses (aftei a use in fee) weie before 
the statute permitted to be limited m equity , and then the 
statute executed the legal estate in the same manner as the 
use before subsisted It was also held, that a use, though 
executed, may change from one to anothei by circumstances 
ex post facto s , as, if K makes a feoffment to the use of his [ 335 ] 
intended wife and liei eldest son for then lives, upon the 
marriage the wife takes the whole use in seveinlty, and upon 
the birth of a son, the use is executed jointly in them both * 

This is sometimes called a second an/, sometimes a shifting use 
And, whenever the use limited by the deed expires, or cannot 
vest, it returns back to him who raised it, aftei such expiration, 

" 2 Roll Abr 791 Cro Eliz 4S9 r Pollexf 78, JO Mod 423 

° Bro Abr tit Feoffm al usei, 30 ' Bro Abr tit F coffin al Ufes, 30 

p See pag J73 1 Baton of Uses, 35} 

3 1 Rep 134 138 Cro Eliz 439 
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or daring such impossibility, and is styled a resulting use. 
As, if a man makes a feoffment to the use of his intended wife 
for life, with remainder to the use of her first-born son in tail , 
here, till he marries, the use results back to himself; after 
marriage, it is executed 'm the wife for life . and, if she dies 
without issue, the whole results back to him in fee u . It was 
likewise held, that the uses originally declared may be revoked 
at any future time, and new uses be declared of the land, 
provided the grantor reserved to himself such a power at the 
creation of the estate , whereas the utmost that the common 
law would allow, was a deed of defeazance coeval with the 
grant itself, and therefore esteemed a part of it, upon events 
specially mentioned w . And, in case of such a revocation, the 
old uses were held instantly to cease, and the new ones to 
become executed in their stead x . And this was permitted, 
partly to indulge the convenience, and partly the caprice of 
mankind , who (as lord Bacon observes y ) have alw ays affected 
to have the disposition of their property revocable m their 
own time, and irrevocable ever afterwards. 

By this equitable tram of decisions in the courts of law 
the power of the court of chancei y over landed property was 
greatly curtailed and diminished. But one or two technical 
scruples, which the judges found it hard to get over, restored 
it with tenfold increase. They held, in the first place, that 
“ no use could be limited on a use 1 ,” and that when a man 
bargains and sells his lands for money, which raises a use 
by implication to the bargainee, the limitation of a farther use 
[ 336 ] to another person is repugnant, and therefore void *. And 
therefore on a feoffment to A. and his heirs, to the use of B. 
and his heirs, in trust for C and his heirs, they held that the 
statute executed only the first use, and that the second was 
a mere nullity . not adverting, that the mstant the first use 
was executed in B., he became seised to the use of C , which 
second use the statute might as well be permitted to execute 
as it did the first , and so the legal estate might be instan- 
taneously transmitted down through a hundred uses upon 

u Baton of Uses, 350. 1 Rep 120 

w See pag 327 
' Co Litt 2S7 


* OnUtes, 316 
1 Dyer, 155 
■ 1 And. 37. 156. 
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uses, till finally executed in the last cestui/ que use. Again ; 
as the statute mentions only such persons as were seised to 
the use of others, this was held not to extend to terms of 
years, or other chattel interests, whereof the termor is not 
seised but only possessed h ; and therefore if a term of one 
thousand years be limited to A , to the use of (or in trust for) 

B., the statute does not execute this use, but leaves it as at 
common law e And lastly, (by more modern resolutions,) 
where lands are given to one and his heirs, in trust to receive 
and pay over the profits to another, this use is not executed 
by the statute , for the land must remain in the trustee to 
enable him to perform the trust d . (23) 

Of the two more antient distinctions the courts of equity 
quickly availed themselves In the first case it was evident, 
that B was never intended by the parties to have any bene- 
ficial interest , and m the second, the cestui/ que use of the 
term was expressly driven into the court of chancery to seek 
his remedy ; and therefore that court determined, that though 
these were not uses which the statute could execute, yet still 
they were trusts m equity, which in conscience ought to be 
performed' To this the reason of mankind assented, and the 
doctrine of uses was revived, under the denomination of 
trusts . and thus, by this strict construction of the courts of 
law, a statute made upon great deliberation, and introduced 
in the most solemn manner, has had little other effect than to 
make a slight alteration in the formal words of a conveyance f 

However, the courts of equity, m the exercise of this C 337 3 
new junsdiction, have wisely avoided in a great degree those 
mischiefs which made uses intoleiable The statute of frauds, 

29 Car. II c. 3., having required that every declaration, as- 

b Bacon law of Uses, 335 Jenk 244 ' I Hal P C 248 

c Poph 76 Dyer, 369 f Vaugh 50 1 Atk 591 

d 1 Eq Cas Abr 383, 384 


(23) This case, which is merely put as an instance, may perhaps be 
doubted, as here stated, and certainly the citation from the Equity Cases 
Abridged, does not prove it But the general principle is correctly laid 
down for determining whether the use be executed or not, namely, the 
necessity of the legal estate remaining m the trustee for the due perform* 
ance of the trust 
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signment, or grant of any trust m lands or hereditaments, 
(except such as arise from uhpli cation or construction of law,) 
shall be made in writing signed by the party, or by his written 
will the courts now considei a tiusl-estate (either when 
expressly declared or lesulting by such implication) as equi- 
valent to the legal owneislnp, governed by the same rules of 
property, and liable to eveiy charge in equity, which the 
other is subject to in law and by a long senes ol uniform 
determinations, for now neai a centuiy past, with some assist- 
ance from the legislature, they have laised a new system of 
rational jurispi udence, by which ti usts aie made to answer 
ingenei.il all the bencfici il ends of uses, without then in- 
convenience or fiauds The tmstee is considei ed as niciely 
the instrument of conveyance, and can in no shape a fleet the 
estate, unless by alienation for a valuable considei ation to a 
purchasor without notice e , which, as cesluy que use is gene- 
rally in possession of the land, is a thing that can rarely happen 
Tile trust will descend, may be aliened, io liable to debts, to 
executions on judgments, statutes, and 1 etogm^ances, (by the 
express provision of the statute ot frauds,) to forfeiture, to 
leases, and othei mcunibiances, nay, e\en to the -curtesy of 
the husband, as if it was an estate at law It has not yet in- 
deed been subjected to dowei, moie from a cautious adherence 
to some hasty precedents than fiom any well-grounded 
principle. It hath also been held not liable to escheat to the 
lord, in consequence of attaindei 01 want of liens 1 because 
the trust could never be intended foi his benefit But let us 
now return to the statute of uses ( 2 ) 

K 2 Freem 4 “3 1 Hard 491 Burgess and Wheat, 

h I Chanc Ttep 254 a V Wins lid 32 Geo IT in Cane 
700 


(24) The enumeration which is given m tins paragraph of the difference 
between trusts since the statute, and uses before, is an answer to the ob- 
servation at the end of the preceding paragraph Upon this Mr Sanders 
remarks, that the observation of Lord Hardwicke, that the statute of uses 
“ has had no other effect, than to add, at most, three words to a convey- 
ance,” is not substantially correct , for by extinguishing the fiduciary exist- 
ence of the use, the statute has, in effect, been the occasion of raising a 
system of equity, which Lord Mansfield calls “noble, lational, and uni-* 
form,” in the place of a system at once unjust and inconvenient. “ Trusts,” 
says his lordship, “ are made to answer the exigencies of families, and all 

“ purposes 
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The only service, as was before observed, to which this 
statute is now consigned, is in giving efficacy to certain new 
and secret species of conveyances, introduced In order to 
render transactions of this sort as private as possible, and to 
save the trouble of making livery of seisin, the only antient [ 338 ] 
conveyance of corporal freeholds , the security and notoriety 
of which public investiture abundantly overpaid the labour 
of going to the land, or of sending an attorney in one’s stead. 

But this now has given way to 

12 Aiweitih species ol conveyance, called a covenant 
to stand seised to uses by which a man, seised of lands, cove- 
nants in consideiation of blood or marriage that he will stand 
seised of the same to the use ol his child, wife, or kinsman : 
foi life, in tail, oi in tee Ileie the statute executes at once 
the estate, for the paity intending to be benefited, having 
thus acquired the use, is theieby put at once into corporal 
possession of the land k , without evei seeing it, by a kind of 
parliamentary magic But this conveyance can only operate, 
when made upon such weighty and interesting considerations, 
as those of blood oi marriage (25) 

k Bacon, Use of the law, 151 


“ purposes, without producing one inconvenience, fraud, or private mis- 
“ chief, which the statute of lien H meant to avoid ” 

An expression is sometimes to be found m the books, that trusts are now 
what uses formerly wtic A Use, indeed, before the statute of uses, was, as 
a trust since is, a fiduci iry or beneficial interest, distinct from the legal 
estate, and so tai the expression is correct but, abstiactedly, no otyeption 
Can arise to the essence or quality, either of the use oi trust It was the 
system adopted with respect to usts by courts of justice, which gave rise 
to the necessity of passing the statute ot uses , and the difference between 
uses before, and trusts since the statute, consists in the opposite construc- 
tion adopted by the couit of chancery respecting them , or, as it has keen 
said, f ‘ there is no difference in the punciples, but there is a wide differ- 
ence in the exercise of them ” On Uses and Trusts, 1 2G5 
(25) An inconvenience attends the estate raised by this form of convey- 
ance in consequence of which it is now seldom resorted to As the con- 
veyance operates not by any actual transmutation of possession, but only 
by way of executory covenant, and as it can only operate in favour of 
persons coming within the consideration of blood or mnrnage, it follows 
that no uses can arise upon it in favour of strangers, nor even in favour of 
kinsmen, where the words of creation are so general that they will include 

B B 4 on ® 
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13. A ihirteenth species of conveyance, introduced by 
this statute, is that of bat gam and sale ot lands , which is a 
kind of real contract, whereby the bargainor for some pecu- 
niary consideration bargains and sells, that is, contracts to 
- convey the land to the bargainee , and becomes by such a 
bargain a trustee for, or seised to the use of, the bargainee 
and then the statute of uses completes the purchase ! , or, as 
4 t hath been well expiessed m , the bargain first vests the use, 
and then the statute vests the possession. But as it was 
foieseen that conveyances, thus made, would want all those 
benefits of notonety, which the old common law assurances 
were calculated to give , to prevent thercloie clandestine con- 
veyances of freeholds, it was enacted in the same session of 
parliament by statute 27 Hen VIII c 16, that such bargains 
and sales should not enure to pass a heehold, unless the 
same be made by indenture and ent oiled within six months 
in one of the courts of Westminster-hall, or with the 
custos rotidorum of the county. Clandestine balgams and 
sales of chattel inteiests, or leases lor years, weie thought not 
worth regarding, as such interests weie very precarious, till 
about six years before " , which also occasioned them to be 
339 ] overlooked in framing the statute of uses and therefore such 
bargains and sales are not directed to be enrolled. But how 
impossible it is to foresee, and provide against, all the conse- 
quences of innovations, This omission has given use to 

14 A four i eenth species of conveyance, viz. by lease 
and release , first invented by serjeant Moore, soon after the 

1 Bacon, Use of the law, ISO 11 See pag H2 

n Cro Jac 697 


one as well as the other Thus, 1st, If a man covenants to stand seised to 
his own use for life, remainder to the use of trustees (not being kinsmen), 
for the purpose of preserving contingent remainders, remainder to his first 
and other sons in tail , no use vests m the trustees, because the consider- 
ation does not reach to them , and 2d, If a man covenants to stand seised 
to his own use for life, with remainders over to his relations, and provides 
himself with a power generally to mdke leases, here the power is void, m 
the frame and contemplation of it it applies to leases to strangers, as well 
as kinsmen, and therefore cannot be executed even in favour of the latter. 
Mildntay's Case, 1 Rep. 176 Sanders on Uses and Trusts, 2 p. 83. 
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statute of uses, and now the most common of any, and there- 
fore not to be shaken ; though very great lawyers (as par- 
ticularly, Mr Noy, attorney-general to Charles I ) have for- 
merly doubted it’s validity. ° It is thus contrived. A lease, 
or rather bargain and sale, upon some pecuniary consider- 
ation, for one year, is made by the tenant of the freehold to 
the lessee or bargainee. Now this, without any enrolment, 
makes the bargainor stand seised to the use of the bargainee, 
and vests m the bai gainee the use of the term for a year ; 
and then the statute immediately annexes the jwssession He 
therefore, being thus in possession, is capable of receiving a 
release of the freehold and i eversion , which, we have seen 
before p , must be made to a tenant m possession and, accord- 
ing^, the next day, a 1 el ease is granted to him ,| . This is 
heltl to supply the place ot liveiy ol seisin anti so a convey- 
ance by lease and release is said to amount to a feoffment 1 . ( 26 ) 

15 . To these may be added deeds to lead or declare the 
uses of other more direct conveyances, as feoffments, fines, 
and recoveries, of which we shall speak in the next chapter . 
and 

16 Deeds of revocation (if uses, hinted at in a former 
page s , and founded in a previous power, reserved at the 

° 2 Mod 252 r Co Litt 207 Cro Jac 604 

p F'f? [324 ! pog 335 

i See Appendix, N° II §1,2 


(26) Prior to the statute of uses, this form of conveyance was in exist- 
ence, the person wishing to transfer a freehold to another, granted him an 
actual lease for two or three years, the lessee actually entered, and then 
was capable of accepting a release of the freehold As, however, an actual 
entry was necessary, this mode of conveyance was nearly as inconvenient 
as a feoffment, and when completed was not in all respects so powerful , it 
was therefore seldom resorted to The statute of uses has dispensed with 
actual entry, but though the relcssee is thus made capable of taking the 
release by the statute, yet the estate which he takes is one at common law, 
exactly as if he had actuajly entered under his lease And if the release be not 
to his own use, but to the use of another, that is not a use upon a use 
which the statute will not execute, but the cestuy use will take the legal 
estate See 2 Sanders, 61 63 Upon the general subject of conveyances 
at wirnnou law, and under the statute, I would refer the student to a use- 
ful and ingenious note by Mr BulleronCo Litt 271 b 
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raising of the uses t , to revoke such as were then declared , 
and to appoint others in their stead, which is incident to the 
powei of revocation u . And this may suffice for a specimen 
of conveyances founded upon the statute of uses and will 
finish our observations upon such deeds as serve to transfer 
real property 

[ 340 3 Before we conclude, it will not be impiopei to subjoin a 
few remarks upon such deeds as are used not to convey , but 
to charge or incumber lands, and to discharge them again 
of which nature ai e, obligations or bonds, i ecognizance s, and 
defeazancts upon them both 

1 An obligation , or bond, is a deed v wheieby the obligor 
obliges himself, his hens, executors, aiid admmistiators, to 
pay a certain sum of money to anothei at a day appointed. 
If this be all, the bond is called a single one, simplex obligatio 
but there is geneially a condition added, that if the obligor 
does some particular act, the obligation shall be void, or else 
shall remain in full force as payment of rent, peifoimance 
of covenants in a deed , oi lepayment of a principal sum of 
money borrowed of the obligee, with intei cst, which prin- 
cipal sum is usually one-half of the penal sum specified in 
the bond. In case this condition is not performed, the bond 
becomes foifeited, or absolute at law, and charges the obligoi, 
while living, and after his death the obligation descends upon 
his lien, who (on defect of peisonal assets) is bound to dis- 
charge it, provided he has leal assets by descent as a recom- 
pense So that it may be called, though not a direct, yet 
a collateral, chaige upon the lands (27) How it affects 
the personal pioperty of the obligoi will be more properly 
consideied hereaftei. 


See Appendix, N^II pag xi v See Appendix, No III pag xm 

Co Litt 237 


(27) The obligor does not necessarily bind his heir by his bond , and 
Unless he does so expressly, the law will not imply the obligation. Go Litt 
209 a And where the heir is thus expressly bound, his liability extends 
only to the amount of the assets descended. 
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If the condition of a bond be impossible at the time of 
making it, or be to do a thing contrary to some rule of law 
that is merely positive, or be uncertain, or insensible, the con* 
dition alone is void, and the bond shall stand single, and 
unconditional , for it is the folly of the obligor to enter into 
such an obligation, from which he can never be released. If 
it be to do a thing that is malum, in sc, the obligation itself is 
void for the whole is an unlawful contract, and the obligee 
shall , take no advantage from such a transaction And if 
the condition be possible at the time of making it, and after- 
wards becomes impossible by the act of God, the act of law, [ 341 J 
or the act of the obligee himself, there the penalty of the ob- 
ligation is saved , foi no prudence oi foresight of the obligor 
could guard against such a contingency w On the loifeiture 
of a bond, or it’s becoming single, the whole penalty was 
formerly lecoveiable at law but here the courts of equity 
interposed, and would not permit a man to take more than 
in conscience he ought , viz his principal, interest, and ex- 
penses, in case the forfeiture acciued by non-payment of 
money borrowed , the damages sustained, upon non-perform- 
ance of covenants , and the like And the like practice having 
gamed some footing m the courts of law *, the statute 4 & 5 
Ann. c 16 at length enacted, m the same spun of equity, 
that, m case of a bond conditioned for the payment of money, 
the payment or tender of the principal sum due, with mteiest 
and costs, even though the bond be forfeited and a suit com- 
menced thereon, shall be a full satisfaction and dischaige.(28) 

2. A i eco^nizance is an obligation oi recoul, which a man 
enters into befoie some couit of record oi magistrate duly 
authorised y , with condition to do some particular act , as to 
appear at the assises, to keep the peace, to pay a debt, or the 
like. It is m most respects like another bond . the difference 
being chiefly this that the bond is the creation of a fresh 
debt oi obligation de novo , the recognizance is an acknow- 

w Co Litt 20b ■' llro Air tit > ecoginzance, 8 — 14 

* 2 Keb 552 555 Salk 596, 597 
6 Mod 11 60 101 


(28) See post, p 465 
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ledgment of a former debt upon record ; the form whereof is, 
“ that A. B. doth acknowledge to owe to our lord the king, 
“ to the plaintiff, to C. D. or the like, the sum of ten pounds,” 
with condition to be void on performance of the thing stipu- 
lated * m which case the king, the plaintiff, C. D., fyc is 
called the recognizee, “ is cut cognoscitur ” as he that enters 
into the recognizance is called the cognizor, “ is qui cog- 
nosce ” This being either certified to 01 taken by the officer 
of some court, is witnessed only by the record of that court, 
and not by the party’s seal so that it is not in strict pro- 
priety a deed, though the effects of it are greater than a 
t 342 ] common obligation being allowed a priority in point of 
payment, and binding the lands of the cognizor [even m the 
hands of a purchasor bond Jide and for valuable consideration] 
from the time of enrolment on record *. There are also 
other recognizances, of a private kind, in nature of a statute 
staple , by virtue of the statute 23 Hen. VIII. c.6. which have 
been already explained a , and shewn to be a charge upon real 
property. 

3. A defeazance, on a bond, or lecognizance, or judg- 
ment recovered, is a condition which, when performed, defeats 
or undoes it, in the same manner as a defeazance of an estate 
before mentioned. It differs only from the common condition 
of a bond, m that the one is -always inserted m the deed or 
bond itself, the other is made between the same parties by a 
separate, and frequently a subsequent deed 6 This, like the 
condition of a bond, when performed, discharges and disin- 
cumbers the estate of the obligor. 

These are the principal species of deeds or matter in pats , 
by which estates may be either conveyed, or at least affected. 
Among which the conveyances to uses are by much the most 
frequent of any though m these there is certainly one pal- 
pable defect, the want of sufficient notoriety, so that pur- 
chasers or creditors cannot know, with any absolute certainty, 
what the estate, and the title to it, in reality are, upon which 
they are to lay out or to lend their money. In the antient 

1 Stat 29 Ca r II «. 3. Seepagl61 11 Co Lite 237 2 Saund 47. 

1 See peg. 160 
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feodal method of conveyance, (by giving corpoial seisin of 
the lands,) this notouety was in some measure answered, 
but all the advantages resulting from thence are now totally 
defeated by the introduction of death-bed devises and secret 
conveyances and there has never been yet any sufficient 
guard provided against fraudulent charges and incumbrances, 
since the disuse of the old Saxon custom of transacting all 
conveyances at the county-court, and entering a memorial of 
them in the chartulary or leger-book of some adjacent mo- 
nasteiy c , and the failure of the general register established 
by king Richard the first, for the starrs or mortgages made 
to Jews, in the capitula de Judaeis, of which Hoveden has [ 343 
preserved a copy. How far the establishment of a like ge- 
neral register, for deeds, and wills, and other acts affecting 
leal property, would remedy this inconvenience, deserves to 
be well considered In Scotland every act and event, re- 
gaidmg the transmission of property, is regularly entered on 
record d . And some of our own provincial divisions, particu- 
larly the extended county of York, and the populous county 
of Middlesex, have prevailed with the legislature e to erect 
such registers in then several districts. But, however plau- 
sible these provisions may appear m theory, it hath been 
doubted by very competent judges, whether more disputes 
have not arisen in those counties by the inattention and 
omission of parties, than prevented by the use of registers. 

c H tikes Dusertat qtulolar 9 ' Slat 2& 3 Ann c4 6 Ann, cS5, 

d Dalrymple on feodal property, 262 7 Ann c 20 8 Geo II, i 6 

4 * 
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CHAPTER THE TWENTY-FIRST. 


of ALIENATION by matter of 
RECORD. 


^jSSURANCES by matter of lccmd aie such as do not 
entirely depend on the act or consent of the parties them- 
selves but the sanction of a court of lecord is called in to 
substantiate, preserve, and be a peipetual testimony of the 
transfei of property from one man to anothei , or of it’s estab- 
lishment, when aheady transferred Of this nature are, 
1 Private acts of parliament 2. The king’s grants 3. Fines. 
4 Common lecoveries. 


I. Private acts of ])a> hament aie, especially of late yeais, 
become a very common mode of assurance For it may 
sometimes happen, that by the ingenuity of some, and the 
blunders of othei pracutioneis, an estate is most gnevously 
entangled by a multitude of contingent iemamders, resulting 
trusts, springing uses, executory devises, and the like artificial 
contrivances , (a confusion unknown to the simple convey- 
ances of the common law,) so that it is out of the power of 
eithei the courts of law oi equity to relieve the owner Or it 
may sometimes happen, that by the strictness or omissions of 
family-settlements, the tenant of the estate is abridged of some 
reasonable powei, (as letting leases, making a jointure for a 
wife, or the like,) which power cannot be given him by the 
ordinary judges either in common law oi equity Or it may 
be necessary, in settling an estate, to secure it against the 
claims of infants or others persons undei legal disabilities , who 
are not bound by any judgments oi decrees of the ordinary 
courts of justice. In these, or other cases of the like kind. 
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the transcendent powei of parliament is called in, to cut the 
Goidian knot, and by a particular law, enacted foi this very 
purpose, to unfetter an estate , to give it’s tenant reasonable 
powers ; or to assure it to a purchaser, against the remote or 
latent claims of infants or disabled persons, by settling a pro- 
per equivalent in proportion to the interest so barred This 
practice was can led to a gieat length in the year succeeding the 
lestoration, by setting aside many conveyances alleged to 
have been made by constiaint, oi in order to screen the estates 
from being forfeited dm ing the usurpation And at last it 
proceeded so far, that, as the noble historian expresses it *, 
every man had raised an equity m his own imagination, that 
lie thought was entitled to prevail against any descent, testa- 
ment, or act of law, and to find relief in parliament which 
occasioned the king at the close of the session to remark b , 
that the good old rules of law ate the best security, and to 
wish, that men might not have too much cause to fear, that 
the settlements which they make of their estates, shall be too 
easily unsettled when they .ue dead, by the power of parka-* 
ment 

Acts of this kind are however at present carried on, in 
both houses, with great deliberation and caution , particularly 
m the house of lords they are usually leferred to two judges 
to examine and report on the facts alleged, and to settle all 
technical forms. Nothing also is done without the consent, 
expressly given, of all parties in being, and capable of consent, 
that have the remotest interest in the mattei unless such 
consent shall appear to be perversely and without any reason 
withheld And, as was before hinted, an equivalent m money 
or other estate is usually settled upon infants, or persons not 
m esse, or not of capacity to act for themselves, who are to be 
concluded by this act And a general saving is constantly 
added, at the close of the bill, of the Tight and interest of all 
persons whatsoever; except those whose consent is so given 
01 purchased, and who aie therein particularly named * though 
it hath been holden, that, even it such saving be omitted, the 
act shall bind none but the parties 0 . 


* Lord Clar Contin 162 
b Ibid 16S 


c 8 Co 138 Godb 171 
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A law, thus made, though it hinds all die paities to the 
bill, is yet looked upon rather as a private conveyance, than 
as the solemn act of the legislature. It is not therefore 
allowed to be a public, but a mere pnvate statute, it is not 
pi inted or published among the other laws of the session , it 
hath been relieved against, when obtained upon fraudulent 
suggestions c , it hath been holden to be void, if contrary to 
law and reason* 1 , and no judge or jury is bound to take 
notice of it, unless the same be specially set forth and pleaded 
to them. It remains however enrolled among the public 
lecords of the nation, to be for ever pieserved as a pei- 
petual testimony of the conveyance or assurance so made 01 
established 

II. The king's giants aie also matter of public record Foi 
as St. Germyn says*, the king’s excellency is so high in the 
law, that no freehold may be given to the king, nor derived 
from him, but by matter of lecoid And to this end a variety 
of offices are elected, coinmuuicating in a regular suboidin- 
ation one with another, through which all the king’s grants 
must pass, and be tianscnbed, and enrolled, that the same 
may be narrowly inspected by his officeis, who will inform 
hun if any thing contained therein is improper, or unlawful 
to be granted These giants, whether of lands, honouis, 
liberties, franchises, or ought besides, are contained in char- 
ters, or letters patent, that is, open letters, litei ae patentes so 
called because they are not sealed up, but exposed to open 
view, with the great seal pendant at the bottom, and are 
usually directed or addressed by the king to all his subjects at 
large. And therein they differ from certain other letters of 
the king, sealed also with his great seal, but directed to par- 
ticular persons, and for particular purposes which therefore, 
not being proper for public inspection, are closed up and 
sealed on the outside, and are thereupon called writs close, 
literae clausae , and are recorded in the close-rolls , in the same 
manner as the others are m the patent-tolls 

Grants or letters patent must first pass by bill which is 
prepared by the attorney and solicitor general, in consequence 

c Richardson v. Hamilton Cane 8 d 4 Rep. 12 

Jan 1773 M‘K«n*ie v, Stuart Dam ' Dr & Stud bids. 

Prac IS Mar, 1754. 
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of a warrant from the ciown, and is then signed, that is, 
subscribed at the top, with the king’s own sign manual , and 
sealed with his privy signet, which is always in the custody of 
the piincipal secretary of state, and then sometimes it imme- 
diately passes under the great seal, in which case the patent 
is subscribed m these words, “ pei ipsum tegem, by the king 
“ himself d ” Otherwise the course is to carry an extract of 
the bill to the keeper of the pi ivy seal, who makes out a writ 
or warrant thereupon to the chancety, so that the sign ma- 
nual is the wan ant to the privy seal, and the piivj seal is the 
warrant to the gieat seal and in this last case the patent is 
subset ibed, “ pe> breve de pnvato sigillo, by writ of privy 
“ seal 6 .” But there are some giants which only pass through 
certain offices, as the admiralty 01 treasury, in consequence of 
a sign manual, without the confhmation ot eithei the signet, 
th e g) cat or th e pmj seal 

The manna of gi anting by the king does not moie diffei 
fiom that by a subject, than the const/ ucl ion of his giants, 
when made 1 A grant made by the king, al the suit oj the 
giantcc, shall be taken most beneficially Jui the king, and 
against the party whereas the grant ol a subject is construed 
most stiongly against the giantoi Wherefoieit is usual to 
inseit in the king’s grants, that they are made, not at the suit 
ot the grantee, but “ ex spcaah guitia, ceita scientia, et mew 
“ motu legis,” and then they have a moie liberal constiuc- 
tion f . 2 A subject’s grant shall be construed to include 
many things, besides what are expressed, if necessary foi the 
operation of the grant Theiefore, in a pnvate giant of the 
piofits of land for one yeai, hee mgiess, egress, and regiess, 
to cut and cany away those profits, are also inclusively 
granted E and if a feoffment of land was made by a loid to 
his villein, this opeiated as a manumission 11 , foi he was 
otherwise unable to hold it But the king’s grant shall not 
enure to any other intent, than that which is precisely ex- 
pressed in the giant. As, if he grants land to an alien, it 
opeiates nothing, for such giant shall not also enuie to [ 348 J 

rt 2 Rep 17 b 9 ltcp 92 

€ Ibid 2 Inst 555 

* Finch L 100 10 Hop 112 

VOL IX 


c c 


6 Co Litt 5b 
■' Lit! I 206 
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make him a denizen, that so he may be capable of taking bv 
grant 1 3 When it appears, from the face of the giant, that 
the king is mistaken, or deceived, either in matter of fact or 
matter of law, as in case of false suggestion, misinfonrmtion, 
or misrefital of foimei grants, or it his own title to the thing 
granted be different fiom what he supposes , oi if the grant 
be informal ; or if he giants an estate tonfi aiy to the rules of 
law m any of these cases the grant is absolutely void k For 
instance, if the king giants lands to one and his /tens male, 
tins is merely void foi it shall not be an estate-tail, because 
there want words of piocieation, to ascertain the body out of 
which the heirs shall issue neithei is it a fee-simple, as in 
common grant it would be, because it may reasonably be 
supposed, that the king meant to give no more than an estate- 
tail 1 the grantee is theiefoie (it any thing) nothing mote 
than tenant at will™ And to pi event deceits of the king, 
with legard to the value of the estate gi anted, it is pjiticulaily 
provided by the statute 1 Hen IV c 6 that no grant of his 
shall be good, unless, m the grantee’s petition for them, 
express mention be made of the leal value of the lands. 

Ill Wr aie next to considei a very usual species of as- 
surance, which is also of lecord, viz a jnc of lands and 
tenements. In which it will be necessary to explain, 1 The 
natlac of a fine , "2 It’s several kinds, and 3 It’s Joice and 
effect 

1 A l INC is sometimes said to be a feoffment of record" 1 
though it might with more accuracy be called an acknowledg- 
ment of a feoffment on record By which is to be undei- 
stood, that it has at least the same foice and effect with a 
feoffment, ill the conveying and assuring of lands though it 
is one of those methods of tiansferung estates of fieehold by 
the common law, in which livery of seisin is not necessaiy to 
[ 349 ] be actually given , the supposition and acknowledgment 
thereof in a com t of lecord, however fictitious, inducing an 
equal notonety. But, more particularly, a fine may be 

1 Bro Abr lit Patent, 62 finch m Bro Abr lit Estates, 33 lit Pu- 
L 101 tents, loa Djer,270 Dav -16 

l< Frcera 172 n Co I itt 50 

1 Finch 101, 102 
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described to be an amicable composition or agreement of a 
suit, eithei actual or fictitious, by leave of the king 01 his 
justices whereby the lands in question become, or are ac- 
knowledged to be, the right of one of the parties ° In it’s 
original it was founded on an actual suit, commenced at law 
for recovery of possession of land or othei hereditaments , 
and the possession thus gained by such composition was found 
to be so sure and effectual, that fictitious actions were, and 
continue to be, every day commenced, for the sake of obtain- 
ing the same secuuty 

A fine is so called because It puls an end, not only to the 
suit thus commenced, but also to all other suits and controver- 
sies concerning the same matter. Or, as it is expressed in 
an ancient recoid ot parliament p , 18 Edw I “ Nec in legno 
“ Angliac p> ovidealu) , vtl sit, ahqua seem itas majoi vel solcmp- 
“ moi, pci quam aliquis tv l aliqua s/alum ceiltoiem habeie 
“ possit, vel ad statum suum vciificandum aliquod solenmus 
“ testimonium pioducert, quam Jinem in cm in domim i eg is 
“ levatum qui quidem Jims sic localm, eo quod Jims et consum- 
“ mat to omnium placitorum esse debet , et hac de causa, piovide- 
“ batui ” Fines indeed aie of equal antiquity with thefiist 
ludiments of the law itself, aie spoken of by Glanvil 11 and 
Bracton r in the reigns of Hen II and Hen III as things 
then well known and long established, and instances have 
been pioduced of them even prim to the Norman evasion 8 
Bo that the statute 18 Edw I called modus levandi Jines , did 
not give them original, but only declared and regulated the 
manner in which they should be levied oi earned on And 
that is as follows 


1 The party to whom the land is to be conveyed oi 
assured, commences an action oi suit at law against the other, 
geneially an action of covenant*, by suing out a wilt of 
piaecipe, called a writ of covenant* the foundation of which 
is a supposed agreement or covenant, that the one shall con- 


° Co Litt 120 
p 2 Iloll Abr. 13 
i l 8 c 1 

r l 5 tr 5> c 28 §7 
Plowd 369 


' A fine may also be levied on a writ 
of mesne, of warranlta charlae, or de 
consuetudimbus et senUtis (Finch L 
278 } 

v See Appendix, No IV § I. 
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vey the lands to the other on the breach of which agiee- 
ment the action is brought On this writ there v is due to the 
the king, by antient prerogative, apt mm Jine, or a noble for 
every five marks of land sued for, that is, one tenth of the 
annual value u The suit being thus commenced, then follows, 

2 The licentia concert ilandt, or leave to agree the suit* 
For, as soon as the action is bi ought, the defendant, know- 
ing himself to be m the wrong, is supposed to make ovei- 
tures of peace and accommodation to the plaintiff Who, 
accepting them, but having, upon suing out the wnt, given 
pledges to piosccute his suit, winch he endangers if he now 
deserts it without licence, theiefoie applies to the couit 
for leave to make the m.ittei up This leave is readily 
granted, but for it theie is also another fine due to the king 
by Ins prerogative, which is an ancient levemie of the crown, 
and is called the Lings silva, 01 sometimes the post Jne , with 
respect to the pi imu Jinc belore mentioned And it is as 
much as the prim ct Jim, and half as much moie, or ten shil- 
lings for every five marks of land, that is, thiee-twentieths of 
the supposed annual value *. 

3 Next comes the concotd, or agreement itself y, alter 
leave obtained fiom the couit which is usually an acknow- 
ledgment from the deforciants (or those who keep the other 
out of possession) that the lands in question aie the light of 
the complainant And fiom this acknowledgment, oi re- 
cognition of right, the party levying the fine is called the 

[ 351 ] cogmzot, and he to whom it is levied the cogmzte This ac- 
knowledgment must be made either openly in the court of 
common pleas, or befoie the lord chief justice of that couit, 
or else before one of the judges of that court, or two or more 
commissioners in the country, empowered by a special autho- 
rity called a wnt of dedunus potestatem , which judges and 
commissioneis are bound by statute IS Edw I st 4 to take 

“ 2 Inst 511 of his perquisites for deciding tlie cause 

w Appendix, No IV § 2 In the (Robertson, Clia V 1 SI ) 
times of strict feodal jurisdiction, if a x 5 Rep 39 2 Inst 511 Stat 

vassal had commenced a suit in the lord s 32 Geo II c 14 
court, he could not abandon it without > Appendix, No IV §3 
leave , Ust the lord should he depuved 
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caie that the cogtuzois be of full age, sound memoiy, and 
out of prison If there be any feme-covert among the cog- 
nizors, she is pnvately examined where she does it willingly 
and fieely 01 by compulsion of her husband 

By these acts all the essential paits of a fine me completed 
and, if the cognuoi dies the next moment after the fine is 
acknowledged, piovuled it be subsequent to the day on which 
the wnt is made leturnable 2 , (1) [still the fine shall be carried 
on m all it’s leinammg paits of which the next is, 

4 The note of the fine 3 , which is only an abstract of 
the wnt ot covenant, and the concoid, naming the parties, 
the parcels of land, and the agieement ^This must be en- 
lolled of lecoid in the pioper office, by direction of the 
statute 5 Hen IV c 14 

5 Tiir filth pait is the Joot of the fine, or conclusion of 
it which includes the whole mattei, reciting the parties, 
day, yeai, and place, and beloie whom it was acknowledged 
oi levied 1 ' Ot this theie are mdentuies made, or engrossed, 
at the clnrogiaphei’s office, and delivered to the cogmzoi 
and the cognizee , usually beginning thus, “ haec cst Jinalis 
“ concouha , this is the final agieement,” and then leciting 
the whole proceeding at length And thus the fine is com- 
pletely levied at common law. 

By seveial statutes still moie solemnities me superadded, 
in older to rendei the fine moie universally public, and less 
liable to be levied by fraud oi covm And, first by 27 Edw I. 
c 1 , the note of the fine shall be openly read in the court of [ 352 ] 
common pleas, at two several days in one week, and dui mg 
such reading nil pleas shall cease By 5 Hen IV c 14 and 
23 Ehz c 3 , all the proceedings on fines, either at the time 
of acknowledgment, or pievious or subsequent thereto, shall 

1 Comb 71 1 Appendix, No IV §4 v Ibid §5 


(1) The death of the eognizor befoic the istum day of the writ, would 

have the effect of abating the suit before the court had acquired any juris- 

diction in the matter, and of course before it could grant leave to make 
up the suit 
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be enrolled of record in the court of common pleas By 
1 Ric. III. c 7. confirmed and enforced by 4 Hen VII c 24 , 
the fine, after engrossment, shall be openly read and pro- 
claimed in court (during which all pleas shall cease) sixteen 
times, viz four times in the teim in which it is made, and 
four times in each of the three succeeding terms , which is 
reduced to once in each term by 31 Eliz c 2, and these 
proclamations are mdoi sed on the back of the record c It 
is also enacted by 23 Eliz c 3 , that the chnographer of 
fines shall every term write out a table of the fines levied in 
each county in that term, and shall affix them m some open 
part of the com t of common pleas ail the next teim and 
shall also deliver the contents of such table to the sheriff of 
eveiy county, who shall at the next assises fix the same in 
some open place in the comt, for the moie public notouety 
of the fine. 

2 Fines, thus levied, are of foui kinds 1 What m out- 
law Fiench is called a fine “ sw cognizance de dioit, come ceo 
“ qne il ad de son done oi, a fine upon acknowledgment of 
the right of the cogmzee, as that which he hath of the gilt 
of the cognizor d This is the best and surest kind ot fine, 
for thereby the deforciant, in order to keep Ins covenant with 
the plaintiff, ot conveying to him the lands in question, and 
at the same tune to avoid the formality of an actual feoffment 
and lively, acknowledges in court a formei feoffment, or gift 
in possession, to have been made by him to the plaintiff’ 
This fine is therefore said to be a feoffment of record , the 
livery thus acknowledged in court, being equivalent to an 
actual lively , so that this assurance is lather a confession 
of a foimer conveyance, than a conveyance now originally 
made , for the deforciant or cogni/or acknowledges, cognoscit, 
353 ] ri gbt 1° be in the plaintiff, oi cogmzee, as that which he 
hath de son done , of the propel gift ot himself, the cognizor 
2. A fine “ sur cognizance de dioit tantum or upon acknow- 
ledgment of the right merely , not with the circumstance of 
a preceding gift from the cognizor. This is commonly used 
to pass a ? eversionary interest, which is in the cognizor Foi 

c Appendix, No IV §6 

4 This is that sort, of which an example is given in the Appendix, No IV 
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of such level mods theic can be no feoffment, or donation 
with liven, supposed, as the possession during the parti- 
culai estate belongs to a tluid peison c It is worded m this 
mannei “ that the cogmzor acknowledges the right to be m 
“ the cogni/ee, and giants foi himself and his hens, that the 
** reversion, after the particulai estate determines, shall go to 
the cogmzee f ” 3 A fine “ sin concessit !” is where the cog- 

nizor, in oi dei to make an end of disputes, though lie acknow- 
ledges no pieccdcnt light, yet giants to the cogmzee an 
estate tie novo usually foi life or yeais, by way of supposed 
composition And this may be done leseivmg a lent, or the 
like, for it opeiates as a new giant e 4 A fine, sin done, 
"rant, et icndei,” is a double fine, compiehending the fine 
sin cognizance drdioit <om< ico, <$c and the fine sin concessit • 
and may be used to cieate particular limitations of estate 
wheieas the fine sin cognizance dc cboit come cto, <$c conveys 
nothing but ail absolute estate, eithei of inheritance or at least 
of freehold '• In this last species of fine, the cogmzee, nftei 
the right is acknowledged to be in him, giants back again, or 
lendeis to the cogmzoi, or perhaps to a strangei, some other 
estate in the pienuscs But, m general, the fust species of 
fine, s hi cognizance de dioit come ceo, <$ c is the most used, as 
it conveys a clean and absolute freehold, and gives the cog- 
nizee a seism in law, without any actual livery, and is there- 
toie called a fine executed, wheieas the others are but exe- 
cutoiy 

3 \VT aie next to considei the foice and effect of a fine 
These pi mcipally depend, at tins day, on the common law, 
and the two statutes, 4 lien VII c 24 and 32 Hen VIII 
c 36 The antient common law, with lespect to this point, 
is very foicibly declaied by the statute 18 Edvv I in these 
woids, “ And the leason, why such solemnity is lequired 
“ in the passing of a fine, is this , because the fine is so high 
“ a bar, and of so great force, and of a natuie so poweilul 
“ in itself, that itpieeludes not only those which aie pin ties 
“ and pi ivies to the fine, and their heirs, but all other per- 
“ sons in the world, who aie of full age, out of prison, of 
“ sound memory, and within the four seas, the day of the 

' Moor 629 * West, p 2 $ 66 

f West Sjmb p,2 §95 h Salk 340 
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fine levied , unless they put m then claim on the foot h of 
“ the fine within a year and a day ” But this doctrine, of 
barring the right by non-claim, waa abolished for a time by a 
statute made m 34 Edw III c 16 which admitted peisons to 
claim, and falsify a fine, at any indefinite distance 1 , whereby, 
ns sir Edward Coke observes k , gieat contention arose, and 
few men were sure of their possessions, till the parliament held 
4 Hen VII reformed that mischief, and excellently moderated 
between the latitude given by the statute and the ngoui of 
the common law For the statute, then made 1 restoied the 
doctrine of non-claim , but extended the time of claim So 
that now, by that statute, the light of all strangers whatso- 
ever is bound, unless they make claim, by way' of action or 
lawful entry, not within one yeai and a day, as by the com- 
mon law, but within Jive years aftei proclamation made : ex- 
cept feme-covei ts, infants, pnsoneis, persons beyond the seas, 
and such as are not of whole mind , who have five yeais 
allowed to them and their heirs, aftei the death of then hus- 
bands, their attaining full age, recovering their liberty, ie- 
turmng into England, oi being restored to then right mind 

Ir seems to have been the intention of that politic pi nice, 
king Hemy VII., to have covertly by this statute extended 
fines to have been a bai of estates-tail, in older to unfetter 
[ 355 ] the more easily the estates of Ins powerful nobility, and lay 
them more open to alienations , being well awai e that povv er 
will always accompany property But doubts having arisen 
whether they could, by mere implication, be adjudged a suf- 
ficient bar (which they were expressly declaied not to be by 
the statute de donis ), the statute 32 Hen VIII. c. 36 was 
thereupon made , which removes all difficulties, by declaring 
that a fine levied by any person of full age, to whom or to 
whose ancestors lands have been entailed, shall be a perpetual 
bar to them and their heirs claiming by force of such entail 

h Snr la pie as it is in the Cotton 3 By entry on the lands 4 By con- 
MS and not pur le pais, as printed by tinual claim, 2 Inst 518 The second 
jBertlielet, and in 2 Inst 511 There is not now in force under the statute of 
were then four methods of claiming, so Henry VII 
as to avoid being concluded by a fine 1 Litt §441, 

1 By action 2 By entering such claim k 2 Inst 518 

on the record at the foot of the fine 1 4 Hen VII, c, 24 See page 118 
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unless the fine be levied by a woman after the death of her 
husband, of lands which were, by the gift of him or his ari- 
cestois, assigned to her in tail for her jointure m , oi unless it 
be of lands entailed by act of parliament or letteis patent, 
and whereof the i eversion belongs to the crown 

From this view of the common law, regulated by these 
statutes, it appeals, that a fine is a solemn conveyance on 
record horn the cogm/oi to the cogmzee, and that the per- 
sons bound by a fine are pat tits, p? we?, and s(> angei s 

The pmties aie cither the cogm/ors, or cogni/ees, and 
these .ue immediately concluded by the fine, and baried of 
any latent light they might have, even though under the legal 
impediment of covertme And indeed, as this is almost the 
only act that a Jcmr-covat, or married woman, is permitted 
by law to do (and that because she is privately examined as 
to hei voluntaiy consent, which removes the general suspicion 
of compulsion by her husband), it is therefore the usunl and 
almost the only safe method, whereby she can join in the sale, 
settlement, oi incumbiancc of any estate 

Piuvits to a fine aie such as aie any way lelated to the 
paities who levy the fine, and claim under them by any light 
of blood oi otliei light of lepiesentation Sucli as aie the 
liens geneial of the cognizor, the issue m tail since the statute 
of Htniy the eighth, the vendee, the devisee, and all others 
who must make title by the persons who levied the fine. 
Foi the act of the ancestor shall bind the hen, and the act of 
the piincipal his substitute, or such as claim under any con- 
veyance made by him subsequent to the fine so levied n . 

Strangers to a fine are all otliei persons m the world, 
except only parties or privies And these are also bound by 
a fine, unless, within five years after proclamations made, 
they interpose their claim provided they are under no legal 
impediments, and have then a present mteiest in the estate. 
The impediments, as hath before been said, are coverture, 
infancy, imprisonment, insanity, and absence beyond sea, and 


356 ] 


See statute 11 Hon VII c 20. 
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persons, who are thus incapacitated to piosecute then lights, 
have five years allowed them to put in their claims after such 
impediments are lemoved. Pei sons also that have not a 
present, but a futuie interest only, ns those in remanidei or 
i eversion, have five years allowed them to chum in, from 
the time that such i ight acciues 0 (2) And if within that time 
they neglect to claim, or (by the statute 4 Ann c 16 ) it they 
do not bring an action to tiy the light within one yeai after 
making such claim, and piosecute the same with effect, all 
pei sons whatsoever aic baricd of whatever light they may 
have, by foice of the statute of non-claim 

But, in ordei to make a fine ot any avail at all it is ne- 
cessary that the pmties should have some mtei est or estate in 
the lands to be affected by it Else it weie possible that two 
strangers, by a meie contedeiacy, might without any usque 
defiaud the owuitis by levying fines ot then lands , toi it the 
attempt be discoveied, they can be no suffeieis, but must 
only lcniain in statu quo , wheieis if a tenant toi life levies 
a fine, it is an absolute toifeituie ot his estate to the lemnui- 
der-mau oi leversioner p it claimed in piopei time It is 
not theiefoic to be supposed that such tenants will frequently 
run so great a hazard , but it they do, and the claim is not 
duly made within five years alter then respective terms ex- 
pire q , the estate is for evei baued by it Yet wheie a 
strangei, whose presumption cannot be thus punished, offi- 
ciously inteiteies man estate which in no wise belongs to him, 
f 357 ] his fine is ot no effect , and may at any tune be set aside 
(unless by such as aie paities oi pnvies thereunto r ) by plead- 
ing that “ paites Jims nihil habuenmt ” And, even it a te- 
nant foi years, who hath only a chattel interest, and no tiee- 
lrold in the land, levies a fine, it opeiates nothing, but is 
liable to be defeated by the same plea * Wheietore when a 

" Co Litt 372 r Hob 331 

? Ibid 251 ‘5 Rep 123 Hartlr 401 

•l 2 Lev 52 

(2) And if a person lias both a present an I a fatal c interest (as the 
remainder man after a tenant for life has levic l a fine), he may wave his 
immediate title of entry, that which the forfeiture gives him, and enter 
within five yeais after the death of the tenant of life Laund v Tucker, 
Cro Eliz 2 54 
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lessee foi years is disposed to levy a fine, it is usual foi him 
to make a feoffment first, to displace the estate of the rever- 
sioner t, and create anew fieehold by disseisin And thus 
much for the conveyance or assurance by fine, which not 
only, like othei conveyances, binds the grantor himself, and 
his heirs , but also all mankind, whether concerned in the 
tiansfei 01 no, it they fail to put in then claims within the 
time allotted by law (3) 

' lUrdr 402 2 Lev 52 

(,5) It will be obvious to the student, that the effect of a fine upon the 
lights of strangers, is one gicat cause of its fi equent use , because dormant 
titles, which would subsist with a light of eutiy lor twenty yeais, and a 
light ot iction for many more, are thereby extinguished in oidin-uy cases 
in five years This results tiom the nature of a fine, which being the agree- 
ment ol a suit lespectu’g lands oi tenements made solemnly by permission 
of the com t, was held to he as immethalLh) and extensively binding, as 
i judgment in a writ ot right would have been, and therefore binding all 
the vvoild, after ? year and a div, at common law 

Another effect ot fines, I mean then opciation on the issue of tenant in 
tail, is attributable meiely to st itutoiy provisions Mi Hai grave in his 
note on Co Lit 121 a n 171 discusses at some length the question 
whethci the statute which gave them this effect was the 4 II 7 c 24 or 
the Si 11 8 It is of little importance, exeept as marking historically the 
policy pursued liy different princes, in facilitating the alien ition of lands 
In this point ot view, Mr Hargrave’s icmark is worthy of mention, that 
entails received their de ith-vvound fiom the establishment of common 
lecovciics by the opinion pronounced in Taltarum’s case so early as the 
12th of Rdwaid 4 Uy a common recovery, any tenant in tail in possession 
before the statute of II 7 might have barred the entail in the most perfect 
uid absolute manner, whcicis after that statute, and to this day, a fine 
does it only paitnlly, ind with icspect to the issue in tiff, certainly 
any com non leader ot the statute would not detect the supposed policy of 
lien VII , indeed Mr D Hirungton asseits, that insteadof destroying, 
it saved estates m tail Obsciv 448 4th edit It will naturally be asked 
by the student, if the opeiation ot a fine, whether by the one or the 
othei st itute, in hairing entails is so limited, and that ot a common re- 
covery so complete, why it is ever resorted to foi that purpose? The 
answer is, that under some circumstances its limited operation is all 
that is necessary, as vvhete a tenant in tail in possession has the immediate 
reversion or remainder m tee, in which case no one can make title to the 
estate, except as Ins priory or heir, who would be barred immediately by a 
fine Under other circumstances the party cannot suffei a common re- 
covery', as where the tenant in tail is only a remainder man, and he who 
lias the freehold in possession will not join him in the necessary convey- 
ances , in such a case all that can be done is to bar those claiming under 
the icmamder man by his fine 


Another 
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IV. The fourth species of assuiance, by matter of recoid, 
is a common recovery Concerning the original of which it 
was formerly obseived ", that common recoveries were in- 
vented by the ecclesiastics to elude the statutes of moitmnin . 
and afterwards encouiaged by the finesse of the courts of law 
in 12Edw IV in order to put an end to all fettered inherit- 
ances, and bar not only estates-tail, but also all remainders 
and revei sions expectant thereon I am now therefore only 
to consider, first, the nature of a common lecovery, and, 
secondly, its fojce and effect 

1 And, first, the native of it, or what a common leeoveiy 
is A common recovery is so fai like a fine, that it is a suit 
or action, either actual or fictitious and m it the lands aie 
recovered against the tenant of the freehold , which leeoveiy, 
being a supposed adjudication of the light, binds all persons, 
and vests a free and absolute fee-simple in the ieco\eror A 
recovery therefoie being in the natuie of an action at law, 
not immediately compiomised like a fine, but cained on 
thiough every regular stage of proceeding, I am greatly ap- 
prehensive that it’s form and method will not be easily undei- 
stood by the student who is not yet acquainted with the 
~ 358 ] course of judicial pioceedings, which cannot be thoroughly 
explained, till treated of at large in the thud book of these 
commentai les. Howevei I shall endeavoui to state it’s nature 

* pag 117 271 


Another effect of tints, the passing the estates of married women, is com- 
monly (as by the author, p 155 ) attributed to their private examination 
by the judge Mr Hargrave observes that if this were the cause, it might 
be presumed that the law would have added the same form to ordinary 
conveyances, and made them effectual for the same purpose He there- 
foie ascribes this their effect to their nature and original, as being the 
agreement of a real suit Though the law would not suffer a marued 
woman to aliene her land, yet it would not prevent a stranger from pro- 
secuting any claim, which he might have to the estate of a woman, because 
she was married From allowing her to be sued with her husband for her 
land, it was an easy step to allow them to compromise the suit , and then 
to make it certain that such compromise was the free choice of the wife, 
she was examined apart from him by the court This reasoning is both 
ingenious and satisfactory, and I cannot but recommend the whole note to 
the student’s attention. 
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and pi ogress, as cleaily and concisely as I can ; avoiding, as 
far as possible, all technical terms and phrases not hitherto 
interpreted 

Let us, in the fust place, suppose David Edwards'" to be 
tenant of the fieehold, and desirous to suffer a common 
recovery, in oidei to bar all entails, lemamders, and rever- 
sions, and to convey the same in fee-simple to Francis Gold- 
ing To effect this, Golding is to bung an action against 
him for the lands , and he accordingly sues out a wnt, called 
a jnaecipc quod icddat , because those were it’s initial 01 
most opeiative woids, when the law proceedings were in 
Latin In this wut the demandant Golding alleges that the 
defendant Edwauls (lieie called the tenant) has no legal title 
to the land , but that he came into possession of it after one 
Hugh Hunt had turned the demandant out of it x The sub- 
sequent piocecdings are made up into a lecord 01 recovery 
i oil y , in which the wut and complaint of the demandant are 
first lecited whereupon the tenant appeals, and calls upon 
one Jacob Moiland, who is supposed, at the original pui- 
clmse, to have wari anted the title to the tenant, and there- 
upon he piays, that the said Jacob Moiland may be called 
in to defend the title which he so wananted This is called 
the vouchti, vocatio, or calling of Jacob Morland to warranty, 
and Moiland is called the xouchee. Upon fins, Jacob Mor- 
land, the vouchee appears, is impleaded, and defends the 
title Wheieupoii Golding the demandant desues leave of 
the couit to iTiipail, oi confer with the vouchee in private, 
which is (as usual) allowed him And soon afterwards the 
demandant, Golding, returns to court, but Morland the 
vouchee disappeais, oi makes default Whereupon judg- 
ment is given for the demandant, Golding, now called the 
lecoveror, to lecover the lands in question against the tenant, 

Edwards, who is now the recoveree and Edwaids hasjudg- £ 359 ] 
ment to lecovei of Jacob Morland lands of equal value, m 
recompense for the lands so wananted by him, and now lost 
by his default , which is agreeable to the doctrine of war- 
ranty mentioned in the preceding chapter. 1 This is called 
the lecompense or recoveiy in value. But Jacob Morland 

x § 1 * § 2 


See Appendix, No, V 
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having no lands of his own, being usually the cryer of the 
court (who from being frequently thus vouched, is called the 
common vouchee), it is plain that Edwards has only a nominal 
recompense foi the land so recoveied against him by Golding, 
which lauds aie now absolutely vested in the said recoveror 
by judgment of law, and seisin thereof is delivered by the 
sheriff of the county So that this collusive lecovery opeiates 
merely m the natuie of a conveyance in fee-simple, from 
Edwards the tenant in tail, to Golding the pmchasor (4) 

The lecoveiy, heie descubed, is with a single vouchei 
only, but sometimes it is with double , tieble, 01 faithei 
vouchei, as the exigency of the case may require And in- 
deed it is now usual always to have a recovery with double 
voucher at the least, by fust conveying an estate of freehold 
to any indifferent peison, against whom the praecipe is 
bi ought , and then he vouches the tenant in tail, who vouches 
over the common vouchee 1 . For, if a lecovery be had im- 
mediately against tenant in tail, it bais only such estate in 
the piemises of winch he is then actually seised whereas it 
the recovery be had against anothei peison, and the tenant 
in tail be vouched, it bars eveiy latent right and interest 
which he may have in the land recovered •> (5) If Edwaids 

* See Appendix, pag xvm 4 5 6 Bro Mr til lailt, ~3 Plow'd 

ManxeVs Case [8] 


(4) Sec \ol m ply? 

(5) The reason upon winch this distinction proceeds is very subtle, 
the estate which a person loses by a judgment, is that of which he is pos- 
sessed at the tune it p isses, and the same which lie, whom he vouches to 
warranty, is supposed to have granted him , the recovery over in value 
from the vouchee also ipplies itself to this estate, it is intelligible therefore 
why the issue in tail of a person, who has only an estate for life in pos- 
session with remainder in tail, and is not tenant in tail in possession, should 
not be barred by a recovery against him, because the judgment does not 
affect that estate under which they claim, nor does the recovery in value 
go to them Cut when a peison instead of being the tenant himself, 
comes in to warrant the tenant's estate, he is a supposed grantor, defending 
his grant by virtue of all the interests which he ever had, though those 
interests have been divestbd out of him, or are discontinued , every pos- 
sible claimant through h m is therefore affected by hi? warranty, and the 
supposed recovery over from the common vouchee will equally apply itself 
to a claimant in any way through him , because that estate m virtue of 

which 
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therefore be tenant of the fieehold in possession, and John 
Baikei be tenant in tail m remainder, lieie Edwards doth 
first vouch Barker, and then Baikei vouches Jacob Morland 
the common vouchee, who is always the last person vouched, 
and always makes default whereby the demandant Golding 
recovers the land against the tenant Edwards, and Edwards 
recoveis a recompense of equal value against Barkei the first 
vouchee , who lccoveis the like against M01 land the common 
vouchee, against whom such ideal rccoveiy in value is always [ 360 j 
ultimately awarded 

This supposed recompense in value is the leason why 
the issue in tail is held to be barred by a common lecovery 
For if the lecoveree should obtain a lecompense m lands 
fioiu the common vouchee (which theie is a possibility in 
contemplation of law, though a veiy impiobable one, of his 
doing), these lands would supply the place of those so re- 
covered fiom him by collusion, and would descend to the 
issue m tail c . This leason will also hold with equal force, 
as to 7 )iost remaindei-men and reveisioneis , to whom the 
possibility will lemam and leveit, as a full recompense foi 
the reality, which they were otherwise entitled to but it will 
not always hold . and theiefore, as Pigot says u , the judges 
have been even astuti, ill inventing other leasons to maintain 
the authority of ieco\enes And, m paiticuku, it hath been 
said, that though the estate tad is gone fiom the recoveree, 
yet it is not dcstiojcd but only tuintfaud , and still subsists, 
and will evei continue to subsist (by construction of law) in 
the lecoveior, Ins heirs and assigns and, as the estate tail so 
continues to subsist foi evei, the lemainders oi ie\eisions ex- 
pectant on the detei munition of such estate-tml can never 
take place 

To such awkward shifts, such subtile refinements, and 
such strange reasoning, weie out ancestors obliged to have 
lecourse, m older to get the better of that stubborn statute 

c Dr & St b 1 dial 26 d Of com recov 13,14 

which lie claims, will be supposed to be the estate granted by the common 
vouchee, ami toi the loss of which he pays in value bee Pigot, 109 114 
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de doms The design for which these contrivances were set 
on foot, was certainly laudable, the unnvetmg the fetters of 
estates-tail, which were attended with a legion of mischiefs to 
the commonwealth , but, while we applaud the end we 
cannot admire the means. Oui modern courts of justice 
have indeed adopted a more manly way of treating the subject, 
by considering common lecoveries in no other light than as 
the formal mode of conveyance, by which tenant in tail is 
enabled to aliene his lands. But, since the ill consequences 
of fettered inheritances ate now generally seen and allowed, 
[ 361 ] and of coinse the utility and expedience of setting them at 
liberty are apparent , it hath often been wished that the pro- 
cess of this conveyance was shortened, and rendered less sub- 
ject to niceties, by either totally lepealing the statute de doms , 
which, perhaps, by levivuig the old doctnne of conditional 
fees, might give birth to many litigations or by vesting in 
every tenant in tail of full age [in possession] the same abso- 
lute fee-simple at once, which now he may obtain whenevei 
he pleases, by the collusive fiction of a common lecoveiy, 
though this might possibly beat hard upon those in remain- 
dei or reversion by abridging the chances they would other- 
wise frequently have, as no lecovery can be suffered m the 
intei vals between term and tenn, which sometimes continue 
for neai five months togethci or lastly, by empowering the 
tenant in tail to bar the estate-tall by a solemn deed, to be 
. made in term time, and enrolled in some court of record , 
which is liable to neither of the othei objections, and is war- 
ranted not only by the usage of our Ameiican colonies, and 
the decisions of our own courts of justice, which allow a 
tenant in tail (without fine or recovery) to appoint Ins estate 
to any charitable use', but also by the piecedent of the sta- 
tute f 21 Jac I c 19 , which, in case of the bankiupt tenant m 
tail, empowers his commissioners to sell the estate at any 
time, by deed indented and enrolled And if, in so national 
a concern, the emoluments of the officers concerned in pass- 
ing recoveries, are thought to be worthy attention, those 
might be provided for in the fees to be paid upon each en- 
rolment. 


' See pag, 376 


f See pag, 286 
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2 The fence and effect of common recoveries may appear, 
from what has been said, to be an absolute bar not only of 
all estates-tail, but of remainders and reversions expectant 
on the determination of such estates So that a tenant m 
tail may, by this method of assurance, convey the lands held 
m tail to the recoveror, his heirs and assigns, absolutely free 
and discharged of all conditions and limitations in tail, and 
of all remainders and leversions But by statute 34- & 35 
Hen VIII c 20 , no lecovery had against tenant in tail, ot 
the king’s gift, whereof the remainder or reversion is m tflc 
king, shall bar such estate-tail, or the remainder or reversion [ 362 ] 
ot the crown (6) And by the statute 11 Hen VII. c 20 no 
woman, after her husband’s death, shall suffer a recovery of 
lands settled on her by hei husband, or settled on her hus- 
band and her by any of his ancestors And by statute 14 
Eliz c.8 no tenant for life, of any sort, can suffer a recovery, 
so as to bind them in remainder or reversion. For which 
reason, if there be tenant for life, with remainder in tail, and 
other remainders over, and the tenant for life is des-rous to 
suffer a valid recovery , either he or the tenant to th e praecipe 
by him made, must vouch the remainder-man in tail, other- 
wise the recovery is void but it he does vouch such le- 
mainder-man, and he appears and vouches the common 
vouchee, it is then good , for if a man be vouched and ap- 
pears, and suffers the recovery to be had against the tenant 
to the praecipe, it is as effectual to bar the estate tail as if he 
himself were the recoveree r 

Ik all recoveries, it is necessary that the recoveree, or te- 
nant to the praecipe , as he is usually called, be actually 
seised of the freehold, else the recovery is void s . For all 
actions, to recover the seisin of lands, must be brought 
against the actual tenant of the freehold, else the suit will 

f Salk 571. « Pigot, 28, 

(6) See this statute fully commented upon in CoLitt 572 and see the 
case of Per fans v Seweil, 1 B1 R 654 in whtch an entail created by 
Hen 4 was held not to be within the protection of the statute, because 
the estate appeared not to have been granted in reward of services, which 
from reference to the preamble of the statute and its connection with the 
enacting part, the court thought necessary 

VOL II d d 
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lose its effect , since the freehold cannot be Recovered of him 
who lias it not. And though these recoveries are in them- 
selves fabulous and fictitious, yet it is necessary that there be 
acto) es fabulae , properly qualified. But the nicety thought 
by some modem practitioneis to be requisite m conveying the 
legal fieehold, in order to make a good tenant to the praecipe, 
is removed by the provisions of the statute 1 4 Geo II c.20. 
which enacts* with a retiospect and conformity to the antient 
rule of law h , that though the legal freehold be vested in 
lessees, yet those who are entitled to the next freehold estate 
m remainder or reveision may make a good tenant to the 
praecipe , — that, though the deed 01 fine which creates 
such tenant be subsequent to the judgment of recovery, yet, 
if it be m the same term, the recovery shall be valid m law , 
— and that, though the recovery itself do not appear to be 
entered, or be not regulaily entered, on record, yet the deed 
[ 363 ] to make a tenant to the piaecipe, and declaie the uses of the 
recoveiy, shall aftei a possession of twenty yeais be sufficient 
evidence, on behalf of a purchasor for valuable considei ation, 
that such recovery was duly suffered And this may suffice 
to give the student a general idea of common recoveries, the 
last species of assurances by mattei of record (7) 

Before I conclude this head, I must add a woid concern- 
ing deeds to lead , or to declat e, the uses of fines, and of re- 
coveries. For if they be levied or suffered without any good 
consideration, and without any uses declared, they, like other 
conveyances, enuie only to the use of him who levies or 
suffers them And if a consideration appears, yet as the 
most usual fine, “ sur cognizance de dtoit come ceo Sfc .” 
conveys an absolute estate, without any limitations, to the 

h Pigot, 41, ^-c 1 Burr 115 1 Dyer, 18 


(7) Even without a good tenant to the prmcipe, a recovery would be 
valid as against the parties, because they would be bound by the estoppel 
Of course, therefore, a recovery so suffered by the owner of the fee would 
be valid, because there could be no claimant but through him, and ot 
course none but persons bound by the estoppel. But this would not hold 
as against the issue of tenant in tail, because they claim not through 
linn, but per formam dent, and ere therefore not bound by his estoppel. 
Lord Say and Sele’s case, lo Mod 45 
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cognizee ; and as common recoveries do the same to the 
recoveroi , these assuiances could not be made to answer 
the purpose of family settlements (wherein a variety of 
uses and designations is very often expedient,) unless their 
force and effect were subjected to the direction of other 
more complicated deeds, wherein particular uses can be 
more particularly expressed. The fine or recovery itself 
like a power once gained in mechanics, may be applied 
and directed to give efficacy to an infinite variety of move- 
ments in the vast and intricate machine of a voluminous 
family settlement And if these deeds are made previous to 
the fine or recoveiy, they are called deeds to lead the uses ; 
if subsequent, deeds to decline them. As if A tenant m tail, 
with reversion to himself m fee, would settle his estate on B 
for life, remainder to C in tail, lemamder to D m fee, that is 
what by law he has no power of doing effectually, while his , 
own estate tail is in being He therefore usually, after 
making the settlement proposed, covenants to levy a fine (or 
if theie be any intermediate lemamders to suffei a recovery) 
to E, and directs that the same shall enuie to the uses in 
such settlement mentioned This is now a deed to lead the 
uses of the fine or recovery , and the fine when levied, oi 
recovery when suffei ed, shall enuie to the uses so specified, 
and no othei For though E, the cognizee or lecoveror, 
hath a fee-simple vested in himself by the fine or lecovery ; [ 364 ] 
yet, by the opeiation of" this deed, he becomes a mere insti u- 
ment or conduit-pipe, seised only to the use of B, C, and D, 
m successive order which use is executed immediately, by 
foice of the statute of uses * Or, if a fine or lecovery be 


* This doctrine may perhaps be more 
clearly illustrated by example In the 
deed or marriage settlement in the Ap- 
pendix, N° II 5 2 wo may suppose the 
lands to have been originally settled on 
Abraham and Cecilia Barker for life, re- 
mainder to John Barker in tail, with 
divers other remainders over, reversion 
to Cecilia Barker m fee , and now in- 
tended to be Bettled to the several uses 
therein expressed, viz to Abraham and 
Cecilia Barker Ull the marriage of John 
Barker with Katherine Edwards, and 
then to John Barker for life , remainder 


to trustees to preserve the contingent 
remainders , remainder to his wife Ka- 
therine for life, for her jointure , re- 
mainder to other trustees, for a term 
of five hundred years , remainder to 
the first and other sons of the mar- 
riage in tail , remainder to the daugh- 
ters in tail , remainder to John Barker 
in tail , remainder to Cecilia Barker in 
fee Now it is necessary, in order to 
bar the estate-tail of John Barker, and 
the remainders expectant thereon, that 
a recovery be suffered of the premises , 
and it is thought proper (for though 


D D 2 
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had without any pieMous settlement, and a deed be aflerwai ds 
made between the parties, declaring the uses to which the 
same shall be applied, this will be equally good, as if it had 
been expressly levied or suffered m consequence of a deed 
directing it’s operation to those particulai uses. For by sta- 
tute 4 & 5 Ann c 16. indentures to declaie the uses of fines 
and recoveries, made afto the fines and recoveries had and 
suffered, shall be good and effectual in law, and the fine and 
lecovery shall enure to such uses, and be esteemed to be 
only m trust, notwithstanding any doubts that had arisen on 
the statute of frauds 29 Car II c 3. to the contrary (8) 


usual it is by no means necessary set 
I' orrestcr, 167 ) that in order to make 
a good tenant of the freehold or te- 
nant to the praecipe, during the cover- 
ture, a fine should be levied by Abra- 
ham, Cecilia, and John Barker , and 
that thfe recovery itself be suffered 
against this tenant to the praecipe, who 
shall vouch John Barker, and thereby 
bar his estate-tail, and become tenant 


to the fee-simple by virtue of such re- 
covery , the uses of which estate so 
acquired are to be those expressed in 
this deed Accordingly the parties co- 
venant to do these several acts (see 
pag vm ) , and in consequence thereof 
the fine and recovery are hail and suf- 
fered (N° IV and N° V ) of which 
this conveyance is a deed to lead the 
uses. 


(8) In a note by Mr Sugden on Gilbert’s Uses and Trusts, p III 3d 
edit , the learned editor mistakes this passage as stating that the statute of 
frauds had enacted that all trusts should be declared in writing at, and not 
after the levying or suffering the fine or recovery, which created them 
But the author only infers what the statute of Anne states, that doubts 
had arisen on the construction of the statute of frauds Mr Sugden ob- 
serves, that by the 4 & 5 Ann c 16 trusts can only be declared after suf- 
fering the fine or recovery by deed , the author uses the term indentures, 
which is not in the statute, nor are they absolutely necessary 

The remark upon common recoveries, which Mr Christian has cited 
from Willes C J in the case of Martmy Strachan and. another, 1 Wilson, 
73. is very just 
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CHATTFR THE TWENTY-SECOND. 


of ALIENATION by SPECIAL 
CUSTOM. 


W E are next to consider assurances by special custom, 
obtaining only in particular places, and relative only to 
a paiticular species of real property This therefore is a 
veiy nanow title, being confined to copyhold lands, and 
such customary estates as are holder! in antient demesne, or 
in manors ol a similar nature, which, being of a veiy peculiar 
kind, and onginally no more than tenancies in pure 01 pri- 
vileged villenage, were never alienable by deed , for, as that 
might tend to defeat the lord of his signiory, it is therefoie a 
foifeiture of a copyhold 1 Noi are they transferable by 
matter of record, even m the king’s courts, but only in the 
court baion of the lord The method of doing this is gene- 
rally by surtendei , though m some manors, by special cus- 
tom, recoveries may lie suffered of copyholds b but these 
differing in nothing material from recoveries of free land, 
save only that they are not suffered in the king’s couits, but 
in the couit haron of the manor, I shall confine myself to 
conveyance by suirendet, and their consequences 


Surrender, sursumi cdditio, is the yielding up of the estate 
by the tenant into the hands of the lord, for such purposes 
as m the surrender are expressed As, it may be, to the use 
and behoof of A and his heirs , to the use of his own will , 
and the like The process, in most manors, is, that the 
tenant comes to the steward, either in court, (or if the custom 
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permits, out of court,) (1) or else to two customary tenants 
of the same manor, provided there be also a custom to war- 
rant it ; and there, by delivering up a rod, a glove, or othei 
symbol, as the custom directs, resigns into the hands of the 
lord, by the hands and acceptance of his said steward, or of 
the said two tenants, all his interest and title to the estate , 
m trust to be again granted out by the lord, to such persons 
and for such uses as are named in the surrender, and the 
custom of the manor will warrant. If the surrender be made 
out of court, then at the next or some subsequent court, the 
jury or homage must present and find it upon their oaths , 
which presentment is an information to the lord or his 
steward of what has been transacted out of court. Immedi- 
ately upon such surrender, m court, or upon presentment of 
a surrender made out of court, the lord by his steward grants 
the same land again to cestuy que use (who is sometimes, 
though rather improperly called the surrenderee), to hold by 
the antient rents and customary services; and thereupon 
admits him tenant to the copyhold, according to the form 
and effect of the surrender, which must be exactly pursued. 
And this is done by delivering up to the new tenant the rod, 
or glove, or the like, in the name, and as the symbol, of cor- 
poral seism of the lands and tenements Upon which ad- 
mission he pays a fine to the lord according to the custom of 
the manor, and takes the oath of fealty. 

In this brief abstiact of the manner of transferring copyhold 
estates we may plainly trace the visible footsteps of the feodal 
institutions. The fief, being of a base nature and tenure, is 
unalienable without the knowledge and consent of the loi d 
For this purpose it is resigned up, or surrendered into his 
hands. Custom, and the indulgence of the law, which fa- 
vours liberty, has now given the tenant a right to name his 
successor , but formerly it was far otherwise. And I am apt 
to suspect that this right is of much the same antiquity with 
the introduction of uses with respect to fieehold lands; for 
the alienee of a copyhold had merely jus fiduciarium , for 


(1) Even without a special custom, the lord or his steward may take 
surrenders out of court, or even out of the manor Dudficld v Andrews, 
1 balk, 1&4 Tukely v, Hawkins, 1 Lord Raym 76 
20 
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which there was no leinedy at law, but only by sub~pcena in 
chancery c . When therefore- the lord had accepted a sur- 
render of his tenant’s interest, upon confidence to i e-grant 
the estate to another person, either then expressly named 01 
to be afterwards named in the tenant’s will, the chancery en- 
forced this trust as a matter of conscience, which jurisdiction, 
though seemingly new in the time of Edward IV. d , was gene- 
rally acquiesced in, as it opened the way for the alienation of 
copyholds, as well as of freehold estates, and as it rendered 
the use of them both equally devisable by testament Yet, 
even to this day, the new tenant cannot be admitted but by 
composition with the lord, and paying him a fine by way of 
acknowledgment foi the licence of alienation. Add to tins 
the plain feodal investituie, by delivering the symbol of seisin 
in presence of the othei tenants in open court , “ quando 
“ hasLa vel aliud corpot eum quidlibet pot t igitui d domino se 
“ investituiam facer e dicente quae saltern coram duobus va~ 
“ salhs solcmnitei fieri debet c ” and, to crown the whole, the 
oath of fealty is annexed, the very bond of feodal subjection. 
From all which, we may fairly conclude, that had there been 
no other evidence of the fact m the rest of our tenures and 
estates, the very existence of copyholds, and the manner m 
which they are transferred, would incontestibly prove the 
veiy univeisal reception which this northern system of pro- 
pel ty for a long time obtained in this island, and which com- 
municated itself, or at least its similitude, even to our very 
villeins and bondmen. 

This method of conveyance is so essential to the natuie of 
a topyhokl estate, that it cannot piopeily be transferred by 
any other assurance No feoffment or grant has any opeia- 
tion thereupon. If I would exchange a copyhold estate with 
another, I cannot do it by an ordinary deed of exchange at 
the common law, but we must surrender to each other ’s use, 
and the lord will admit us accordingly. If I would devise a 
copyhold, I must surrender it to the use of my last will and 
testament and m my will I must declare my intentions, and 


c Cro Jac 3G8 

d Uro Abr tit. Tt-natU per loj>u, 10 
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name a devisee, who will then be entitled to admission f .(2) A 
fine or recovery had of copyhold lands in the king’s court 
may, indeed, if not duly reversed, alter the tenure of the 
lands, and convert them into frank fee g , which is defined in 
the old book of tenure 1 ' to be “ land pleadable at the common 
law but upon an aotion on the case, in the nature of a writ 
of deceit, brought by the lord in the king’s court, such fine or 
recoveiy will be reveised, the lord will recovei his jurisdiction, 
and the lands will be restoied to their formei state of copy- 
hold 

Co CojJyh §36 1 1 1 tour en franke fee 

* Old Nat If rev t brief* de recto 1 Sea Vol TIT pag 166 * 
clause FNB 13 

[2) By 55 G 3 c 192 this necessity of a surrender to the use of a will 
is done away with, the devisee upon admittance paying all such stamp 
duties and fees, as would have been payable if the surrender had been duly 
made The object of this statute was to supply that mere formal sur- 
render, which the devisor was only prevented from making, by ignorance, 
accident, or sudden death, and which, in many instances, a court of equity 
would have supplied the want of But it did not intend to enlarge the 
powers or alter the interests of copyholders, and therefore will not supply 
the want of any surrender, which is matter of substance As where there 
was a custom in a manor, that a feme covert might devise her copyhold 
lands after a surrender of them, to the use of her will, by her husband and 
herself, she having been examined by the steward apart from her husband 
and consenting , this surrender accompanied by a private examination to 
see that there was no undue controul of the husband, was held to be a 
substantial protection to the wife, not within the contemplation of the 
statute, nor rendered unnecessary by it Netheicote v Bartlc, 5 B & 
A 492 

The effect of this statute will be in a short time to put an end to those 
applications to the court of Chancery which I have alluded to above It 
will be sufficient, therefore, to state generally the nature of them, and 
the principle on which they were granted. The application was to compel 
an heir at law, to whom a copyhold estate had devolved contrary to the 
intentions of his ancestor, to perfect those intentions as stated in the will 
The intention of the testator, in order to be thi^s helped by a court of 
equity, ought to have been to do something by his will, which he was 
legally or morally bound to do And the court recognised three such in- 
tentions , — the payment of creditors, the providing for his widow, and for 
his younger children, or rather for children, whether elder or younger, 
who were not the customary heirs , and therefore it was in favour of these 
three classes of persons, that it was in the habit of interfering See Scriven 
pa Copyholds, 274 HtUs v Downton, 5 Ves 55 7 

13 
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In order the more clearly to apprehend the nature of this 
peculiar assurance, let us take a separate view of its several 
parts ; the surrender, the presentment, and the admittance. 

1 A surrender, by an admittance subsequent whereto 
the conveyance is to receive its perfection and confirmation, 
is rather a manifestation of the alienor’s intention, than a 
transfer of any interest in possession. For, till admittance of 
cestuy que use , the lord taketh notice of the surrendei or as his 
tenant, and he shall receive the piofits of the land to his own 
use, and shall discharge all services due to the lord Yet the 
interest remains m him not absolutely, but sub modo for he 
cannot pass away the land to any other, or make it subject to 
any other incumbrance than it was subject to at the time of 
the sui render 13ut no mannei of legal inteiest is vested m 
the nominee before admittance If he enters, he is a ties- 
passer, and punishable m an action of trespass and if he 
surrenders to the use of another, such sui render is merely 
void and by no matter ex post facto can be confirmed. For 
though he be admitted in pursuance of the original surrender, 
and thereby acquires afterwards a sufficient and plenary in- 
terest as absolute owner, yet his second surrender previous 
to his own admittance is absolutely void ab initio , because at 
the time of such surrender he had but a possibility of an in- 
teiest, and could therefore transfer nothing and no subse- 
quent admittance can make an act good, which was ab initio 
void. Yet, though upon the original sui render the nominee 
hath but a possibility, it is however such a possibility, as may 
whenever he pleases be reduced to a certainty for he cannot 
either by force or fraud be deprived oi deluded of the effects 
and fruits of the surrendei , but if the lord refuse to admit 
him, he is compellable to do it by a bill in chancery, or a 
mandamus k and the sunendeioi can m no wise defeat his 
grant his hands being foi ever bound from disposing of the 
land in any other way, and his month for ever stopped from 
revoking or countermanding his own deliberate act 1 

2. As to the pt esetitmetit , that, by the general custom of 
manors, is to be made at the next court baron immediately 


369 ] 
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after the surrender ; but by special custom in some places it 
will be good r though made at the second or other subsequent 
court. And it is to be brought into comt by the same per- 
sons that took the surrender, and then to bo presented by the 
homage, and in all points material must correspond with 
the true tenor of the surrender itself. And therefoie, if the 
surrender be conditional, and the presentment be absolute, 
both the surrender, presentment, and admittance thereupon, 
are wholly void m . the surrendei, as being never truly pre- 
sented , the presentment, as being false , and the admittance, 
as being founded on such untrue presentment. (3) If a man 
surrenders out of court, and dies before presentment, and 
presentment be made after his death according to the cus- 
tom, this is sufficient ". So too, if cestui/ que use dies before 
presentment, yet, upon presentment made after his dead), 
his heir according to the custom shall be admitted. The 
same law is, if those, into whose hands the surrender is made, 
die before presentment; for, upon sufficient proof in court, 
that such a surrender was made, the lord shall be compelled 
to admit accordingly. And if the steward, the tenants, or 
others into whose hands such surrender is made, refuse or 
neglect to bring it in to be presented, upon a petition pieferred 
to the lord in his court baron, the party grieved shall find 
remedy. But if the lord will not do him right and justice, he 
[ 370 ] may sue both the lord, and them that took the surrender, m 
chancery, and shall there find relief 0 . 

3. Admittance is the last stage, or perfection, of copy- 
hold assurances And this is of three sorts : first, an admit- 
tance upon a voluntary grant fi om the lord , secondly, an 
admittance upon surrender by the former tenant , and, thirdly, 
an admittance upon a descent from the ancestor. 

m Co Copyh § 40 ° Co. Copyh § 40. 

n Co Litt 62. 


(3) Supposing that time still remains, according to the custom of the 
manor, in which the surrender might be truly pies ented, it should seem an 
unsatisfactory reason for rendering void a valid surrender, that it has been 
falsely presented 
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In admittances, even upon a voluntary grant from the lord, 
when copyhold lands have escheated or reverted to him, the 
lord is considered as an instrument. For though it is in his 
power to keep the lands in his own hands ; or to dispose of 
them at his pleasure, by granting an absolute fee-simple, a 
freehold, or a chattel interest therein , and quite to change 
their nature from copyhold to socage tenure, so that he may 
well be reputed their absolute owner and lord ; yet if he 
will still continue to dispose of them as copyhold, he is bound 
to observe the antient custom precisely in every point, and 
can neither in tenure nor estate introduce any kind of alter- 
ation ; for that were to create a new copyhold wherefore in 
this respect the Jaw accounts him custom’s instrument. For 
if a copyhold for life falls into the lord’s hands, by the tenant’s 
death, though the lord may destroy the tenure and enfranchise 
the land, yet if he grants it out again by copy, he can neither 
add to noi diminish the antient lent, nor make any the mi- 
nutest variation m other respects p * nor is the tenant’s estate, 
so granted, subject to any charges or incumbrances by the 
lord n . (4-) 

In admittance upon sut render of another, the lord is to no 
intent reputed as ownei, but wholly as an instiument, and 
the tenant admitted shall likewise be subject to no charges or 
incumbrances of the lord ; for his claim to the estate is solely 
under him that made the surrender r . 

And, as in admittances upon surrenders, so m adimtances 
upon descents by the death of the ancestoi , the lord is used as 
a mere instrument , and, as no mannei of interest passes into 
him by the surrender of the death of his tenant, so no inte- 
rest passes out of him by the act of admittance. And there- 

f Co Copyh, §41 r Co Copyh §41 4 Rep 27 Co 

i 8 Rep 63 Lilt 59. 


(4) Upon tile principle that the greater estate includes the less, the lord 
may regrant the copyhold foi a less estate than it was granted for before 
As if a copyhold m fee were to escheat, it might be granted out m tail or 
for life Co Litt 52. b 
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fore neither in the one case nor the other, is any respect had 
to the quantity or quality of the lord’s estate m the manor. 
For whether he be tenant in fee or for years, whether he be 
in possession by right or by wrong, it is not material , since 
the admittances made by him shall not be impeached on ac- 
count of his title, because they are judicial, or lather minis- 
terial acts, which every lord m possession is bound to per- 
form s . 

Admittances, however, upon surrender, differ from ad- 
mittances upon descent m this, that by surrender nothing is 
vested m cesluy que use before admittance, no more than in 
voluntary admittances , but upon descent the heir is tenant by 
copy immediately upon the death of his ancestor not indeed 
to all intents and purposes, for he cannot be sworn on the 
homage nor maintain an action in the lord’s court as tenant , 
but to most intents the law taketh notice of him as of a per- 
fect tenant of the land instantly upon the death of Ins an- 
cestor, especially where he is concerned with any stranger 
He may enter into the land before admittance , may take the 
profits ; may punish any trespass done upon the ground 1 , 
nay, upon satisfying the lord for his fine due upon the de- 
scent, may surrender into the hands of the lord to whatever 
use he pleases For which reasons we may conclude, that 
the admittance of an heir is principally for the benefit of the 
lord, to entitle him to his fine, and not so much necessary foi 
the strengthening and completing the heir’s title Hence in- 
deed an observation might arise, that if the benefit, which the 
heir is to receive by the admittance, is not equal to the 
charges of the fine, he will never come in and be admitted to 
his copyhold m court , and so the lord may be defrauded of 
t 372 ] hi S fine. But to this we may reply in the words of sir Ed- 
ward Coke u , “ I assure myself, if it were in the election of 
“ the heir to be admitted or not to be admitted, he would be 
“ best contented without admittance, but the custom of 
“ every manor is in this point compulsory For, either upon 


* Co Copyh §41 4 Rep 27 1 Rep 

140 


' Co Copyh § 41 4 Rep 23. 

“ Copyh § 41 
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pam of forfeiture of their copyhold, or of incurring some 
‘ great “penalty, the heirs of copyholders are inforced, in 
“ every manoi, to come into court and be admitted accord- 
u ing to the custom, within a shoit tune after notice given of 
i( then ancestor’s decease.” 
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CHAPTER THE TWENTY-THIRD. 


of ALIENATION by DEVISE. 


»pHE last method of conveying real pioperty, is, by devise, 
01 disposition contained in a man’s last will and testa- 
ment And, in consideung this subject, I shall not at pie- 
sent inquire into the nature of wills and testaments, which aie 
more piopeily the instruments to convey personal estates , 
but only into the original and antiquity of devising real estates 
by will, and the construction of the several statutes upon 
which that power is now founded 

It seems sufficiently clenr, that before the conquest, lands 
were devisable by will * But, upon the introduction of the 
the military tenuies, the restraint of devising lands naturally 
took place, as a branch of the feodal doctrine of non-ahen- 
ation without the consent of the lord b And some have 
questioned whether this restraint (which we may trace even 
lrom the antient Germans') was not founded upon truer 
principles of policy, than the power of wantonly disinheriting 
the heir by will, and transferring the estate through the 
dotage or caprice of the ancestor, from those of lus blood to 
utter strangers. For this, it is alleged, maintained the ba- 
lance of property, and prevented one man from growing too 
big or powerful for his neighbours ; since it larely happens, 
[ 374, ] that the same man is heir to many others, though by art and 
management he may frequently become their devisee. Thus 
the antient law of the Athenians directed that the estate of 
the deceased should always descend to his children ; or, on 


* Wright of tenures, 172 
11 See pag. 57. 


c Tacti. de mar . Germ, c 20 
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failure of lineal descendants, should go to the collateral re- 
lations which had an admirable *ffect <n keeping up equalitj, 
and preventing the accumulation of estates. But when Solon d 
made a slight alteration, by permitting them (though only on 
failure of issue) to dispose of their lands by testament, and 
devise away estates from the collateral heir, this soon pro- 
duced an excess of wealth in some, and of poverty in others 
which, by a natural progression, first produced popular tu- 
mults and dissensions, and these at length ended m tyrannj, 
and the utter extinction of liberty , which was quickly fol- 
lowed by a total subversion of their state and nation. On 
the other hand, it would now seem hard, on account of some 
abuses (which aie the natural consequences of free agency, 
when coupled with human infirmity), to debar the owner ol 
lands from distributing them after his death as the exigence 
of his family affairs, or the justice due to his creditors, may 
pei Imps require. And this power, if prudently managed, has 
with us a peculiar propriety; by preventing the very evil 
which resulted from Solon’s institution, the too great accumu- 
lation of propei ty, which is the natural consequence of oui 
doctrine of succession by primogeniture, to which the Atlic- 
nians were strangers Of this accumulation the ill effects 
were severely felt even in the feodal times but it should 
always he strongly discouraged in a commercial country, 
whose welfare depends on the number of moderate fortunes 
engaged in the extension ot trade. 

However this be, we find that by the common law of 
England since the conquest, no estate, greater than for term 
of years, could be disposed of by testament ' ; except only in 
Kent, and in some antient burghs, and a few particular 
manors, where their Saxon immunities by special indulgence 
subsisted f . And though the feodal restraint on alienations 
by deed vanished very -early, yet this on wills continued for £ 375 ] 
some centuries after from an apprehension of infirmity and 
imposition on the testator m exto emis, which made such de- 
vises suspicious 5 . Besides, in devises there was wanting that 
general notoriety, and public designation of the successor, 


" Plutarch, m vita Solon. 
e 2 Inst 7 


f Litu § 167 I Inst 111 
e Glanv I 7 c. 1. 
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which in descents is apparent to the neighbourhood, and 
which the simplicity of the common law always required in 
every transfer and new acquisition of property. 

But when ecclesiastical ingenuity had invented the doc- 
trine of uses as a thing distinct from the land, uses began to 
be devised very frequently h , and the devisee of the use could 
in chancery compel it’s execution. For it is observed by 
Gilbert that, as the popish clergy then generally sate in the 
court of chancery, they considered that men are most liberal 
when they can enjoy their possessions no longei , and theie- 
fore at their deatli would choose to dispose of them to those, 
who, accoiding to the superstition of the times, could inter- 
cede foi their happiness in another world But, when the 
statute of uses J had annexed the possession to the use, these 
uses, being now the very land itself, became no longer de- 
visable which might have occasioned a great revolution in 
the law of devises, had not the statute of wills been made 
about five years after, viz 32 Hen VIII c 1 explained by 
34 Hen VIII c 5 which enacted, that all persons being 
seised m fee-simple (except feme-coverts, infants, idiots, and 
persons of non-sane memory) might by will and testament m 
wilting devise to any other person, except to bodies corpo- 
rate, two-thirds of their lands, tenements, and hereditaments, 
held in chivalry, and the whole of those held in socage, 
which now, through the alteration of tenures by the statute of 
Charles the second, amounts to the whole of their landed 
property, except their copyhold tenements ' 

Corporations weie excepted in these statutes, to prevent 
the extension of gifts in mortmain , but now, by construction 
of the statute 43 Eliz. c.4 it is held, that a devise to a cor- 
poration for a charitable use is valid, as operating in the na- 
[ 376 ] ture of an appointment, rather than of a bequest And indeed 
the piety of the judges hath formerly carried them great 
lengths in supporting such charitable uses k , it being held 
that the statute of Elizabeth, which favours appointments to 
chanties, supersedes and repeals all former statutes and 


h Plowd 414 * Ch Prec 272 

1 On devises, 7. ' Gilb Rep, 45 1 P.Wms 248 

i 27 Hen VIII c 10, See Dyer 141 
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supplies all defects of assurances m and therefore not only a 
devise to a corporation, but a devise by a copyhold tenant 
without surrendering to the use of his will", and a devise (nay 
even a settlement) by tenant m tail without either fine or re- 
covery, if made to a charitable use, are good by way of ap- 
pointment °. ( 1 ) 

With regard to devises in general, experience soon shewed 
how difficult and hazardous a thing it is, even in matteis of 
public utility, to depart from the rules of the common law ; 
which are so nicely constructed and so artificially connected 
together, that the least breach m any one of them disorders 
tor a time the texture of the whole Innumerable frauds and 
perjuries were quickly introduced by this parliamentary me- 
thod of inheritance, for so loose was the construction made 
upon this act by the courts of law, that bare notes m the 
hand-writmg of another person were allowed to be good 
wills within the statute p To remedy which, the statute of 
frauds and perjuries, 29 Car II c. 3 directs, that all devises 
of lands and tenements shall not only be in writing, but 
signed by the testator, oi some other person in his presence, 
and by his express direction , and be subscribed, in lus pre- 
sence, by three or four credible witnesses And a solem- 
nity nearly similar is requisite for revoking a devise by writ- 
ing , though the same may be also revoked by burning, can- 
celling, tearing, or obliterating thereof by the devisor, or in 
his presence and with his consent as likewise impliedly, by 
such a great and entire alteration m the circumstances and 
situation of the devisor, as arises from marriage and the bnth 
of a child <1 . 


n Duke’s chant uses, 84 
" Moor 890 

° 2 Vern 453 Ch Free 16 
p Dyer, 72 Cro Ehz 100 


“l Christopher v Christopher, Settee 
C Jul 1771 Spragge v Stone, at the 
Cockpit, 27 Mar 1773, by Wilmot, de 
Grey, and Parker See pag 502 


(1) But copyhold lands are held to be within the provisions of the 
statute, 9 G. 2. c 36 (see ante p 273), and therefore neither lands so held, 
nor freehold lands uitailed, nor indeed any lands, interest in land, or money 
to be laid out in land, can now pass to charitable uses, except m the mode 
prescribed by that statute See Scnven on Cop) holds, 248 Bndgm. 
Duke on Ch Uses, 234 Arnold v Chapman , 1 Ves 108 JSotvton v. 
Watcrton, 3 B & A 149 
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In the construction of this last statute, it lias been adjudged 
that the testatoi’s name written with his own hand, at the 
C 377 ] beginning ot his will, as, “ I, John Mills, do make tins my 
“ last will and testament,” is a sufficient signing, without 
any name at the bottom q , though the othei is the safei way. 
It has also been determined, that though the witnesses must 
all see the testator sign, 01 at least acknowledge the signing, 
yet they may do it at diffeient times r But they must all 
subset ibe then names as witnesses in his pt escnce, lest by any 
possibility they should mistake the nisti ument * And, in one 
case detei mined bj the couit of king’s bench 1 the judges 
were extremely stuct in regaul to the ci edibility , 01 rathei 
the competency, of the witnesses foi they would notallow 
any legatee, noi by consequence a creditoi, wheie the legacies 
and debts weie chaiged on the leal estate,' to be a compe- 
tent witness to the devise, as being too deeply concerned m 
mtei est not to wish the establishment of the will , for, if it 
were established, he gamed a security for lus legacy oi debt 
horn the real estate, wheieas othei wise he had no claim but 
on the peisonal assets This determination, howevei, alarmed 
many purchasers and creditoi s, and threatened to shake most 
of the titles in the kingdom, that depended on devises by will 
For, if the will was attested by a servant to whom wages were 
due, by the apothecary or attorney whose very attendance 
made them creditoi s, or by the muustei of the parish who 
had any demand for tithes oi ecclesiastical dues, (anil these 
are the peisons most likely to be present in the testatoi’s last 
illness,) and if in such case the testator had charged his leal 
estate with the payment of his debts, the whole will, and 
every disposition therein, so far as related to real pioperty, 
were held to be utterly void This occasioned the statute 
25 Geo II c.6 which restored both the competency and the 
credit of such legatees, by declaring void all legacies given 
to witnesses, and thereby lemovuig all possibility of then 
interest affecting their testimony The same statute likewise 
established the competency of creditors, by directing the testi- 
mony of all such creditors to be admitted, but leaving their 

q 3 Lev 1 1 P Wms> 740 

r Freom 486 i Ch Cat 109 1 Stra 12 53 

Pr ch 185 
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credit (like that of all other witnesses) to he consideied, on a 
view of all the cucumstances, by the couit and jury befoie 
whom such will shall be contested And in a much latei 
case u the testimony of three witnesses who were ci editors, 
was held to be sufficiently credible, though the land was 
charged with the payment of debts , and the reasons given on 
the former determination were said to be insufficient 

Another inconvenience was found to attend this new 
method of conveyance by devise , m that creditors by bond 
and other specialties, which affected the heir piovided he had 
assets by descent, were now defiaiuled of then securities, not 
having the same remedy against the devisee of then debtoi 
To obviate which the statute 3 & 4 W & M c. 1 4 hath 
provided that all wills and testaments, limitations, dispositions, 
and appointments of leal estates, by tenants m tee-simple oi 
having power to dispose by will, shall (is against such cie- 
ditois only) be deemed to be fraudulent and void and that 
such cieditois may maintain then actions jointly against both 
the heir and the devisee (2) 

A will of lands, made by the pei mission and undei the 
control of these statutes, is consideied by the comts of law 
not so much in the nature of a testament, as ot a conveyance 
declaung the uses to which the land shall be subject with 
this difference, that m othei conveyances the actual sub- 
scription of the witnesses is not lequned by law vr , though it 
is prudent tbi them so to do, m ordei to assist then niemoiy 
when living, and to supply their evidence when dead , but 
in devises of lands such subsci lption is now absolutely neces- 
sary by statute, m ordei to identify a conveyance, which m 

• M 31 Geo II 1 Burr 430 w See pag 307, SOS 


(2) The statute makes an exception in tavour of devises for the payment 
of just debts, and for the raising poitions for younger children in pursuance 
of marriage settlements made bona fide before marriage On the othei 
hand it takes care that neither the heir at law nor the devisee shall avoid 
their Liability by alienation of the land before action brought , and pro- 
vides that m that case they shall be chargeable for the value of the land so 
aliened 



378 


THE RIGHTS 


Book It 


it’s natuie can never be set up till after tlie death of the 
devisoi. And upon this notion, that a devise affecting lands 
is meiely a species of conveyance, is founded this distmctioh 
between such devises and testaments of personal chattels, that 
the lattei will operate upon w hatever the testator dies possessed 
of, the former only upon such real estates as were his at the 
time of executing and publishing Ins will x Wherefore no 
after-purchased lands will pass under such devise y , unless, 
subsequent to the purchase m contract *, the devisor repub- 
lishes his will a (3) 

We have now consideied the several species of common 
assurances, whereby a title to lands and tenements may be 
transfened and conveyed from one man to another. But, 
before we conclude this head, it may not be improper to take 
notice of a few general rules and maxims, which have been 
laid down by courts of justice, foi the construction and ex- 
position of them all These are, 

1. That the construction be favourable , and as near the 
minds and apparent intents ot the parties, as the rules of law 
will admit b For the maxims of law are, that “ verba inten- 
u tioni debent inscrmre and “ bemgne intei pretannn ckartas 
“ propter simphcitatem laicorum.” And therefore the con- 
struction must also be reasonable, and agreeable to common 
understanding c . 

* l P Wni! 575 11 Mod 148 » Salk 238 

y Moor 255 11 Mod 127 h And 60 

z 1 Cli Cas 39 2 Ch Cas 144 c I Bulstr 175 Hob 304 


(3) It was long a prevailing opinion, that if a man devised particular 
lands by name which he had not at the time, but afterwards purchased , or 
devised all lands which he should die seised of, that such devises would be 
valid And it is curious that Chief Justice Saunders, a consummate lawyer, 
under this impression devised “ all lands which he had or afterwards 
should have in Fulham,” his executors were Holt and Pollexfen Chief 
Justices and Serjeant Maynard, who differed as to the validity of the de- 
vise , the Seijeant holding the opinion which is now established, and the 
two Chief Justices that which has been determined not to be law Law- 
rence v Dodwell, 1 Lord Raym 458 Holt however lived to change his 
opuuon, and the law is now settled as laid down in the text* 
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2. Thai quoties m verbis nulla esi ambigwtas , ibi nulla ex- 
pos it to contra verba jicnda est d but that where the intention 
is clear, too minute a stress be not laid on the strict and 
precise signification of words , nam qui liaeret in litera, haeret 
m cortice. Therefore, by a grant of a remainder a reversion 
may well pass, and e corner so L . And another maxim of law 
is, that “ mala gr arnmalica non vitiat char tarn ,’ 3 neithei false 
English noi bad Latin will destroy a deed f . Which perhaps 
a classical cutic may think to be no unnecessary caution. 

3 That the construction be made upon the entire deed, 
and not merely upon disjointed parts of it “ Nam ex ante- 
“ ledenhbits et consequaitilms Jit optima interpretation” And 
therefoi e that every pai t of it be (it possible) made to take [ 380 ] 
effect and no word but what may operate m some shape or 
other h “ Nam verba debent intelligt cum effectu, ut res magis 
“ valeat quart per eat 

4t That the deed be taken most strongly against him 
that is the agent oi conti actor, and in favour of the other 
party “ Verba fortius accipiuntur contra ptoj ercntim.” As, 
if tenant in fee-simple grants to any one an estate for life, 
generally, it shall be consti ued an estate for the life of the 
grantee 1 For the principle of self-pi eservation will make 
men sufficiently careful, not to prejudice their own interest 
by the too extensive meaning of their woids: and hereby all 
manner of deceit in any grant is avoided ; for men would 
always affect ambiguous and intricate expressions, provided 
they were afterwards at liberty to put their own construction 
upon them But here a distinction must be taken between 
an indenture and a deed poll for the words of an indenture, 
executed by both parties, are to be considered as the words 
of them both , for, though delivered as the words of 9 ne 
pally, yet they are not his words only, because (he other 
party hath given his consent to every one of them. But in a 
deed-poll, executed only by the grantor, they are the woi ds of 
the grantor only, and shall be taken most strongly against 

d 2 Saund 167 *1 Bulstr 101 

' Hob 27 11 1 P Wms 457 

f 10 Rep. 133 Co Lltt 223 1 Plowd 156 

2 Show 334 i Co Litt 42 
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him k And, in genet <il, this rule being a rule ot some stnet- 
ness and rigour, is the last to be resorted to , and is nevei to 
be relied upon, but wheie all other niles of exposition fail 

5. Th.vi, it tbe words will beai two senses, one agreeable 
to, and anothei against law , that sense be preferred, winch 
is most agreeable thereto m . As if tenant in tail lets a lease 
to have and to hold during life geneially, it shall be construed 
to be a lease for his own life only, for that stands with the 
law and not foi the life of the lessee, which is beyond his 
power to grant 

[ 381 ] 6 Thai', in a deed, d theie be two clauses so totally re- 

pugnant to each other, that they cannot stand together, the 
first shall be received and the latter rejected " , wheiem it 
differs from a will , for theie, ot two such lepugnant clauses 
the lattei shall stand 0 Which is owing to the different 
natuies ot the two instruments , foi the first deed and the 
last will are always most available in law Yet in both cases 
we should lathei attempt to leconcile them p (4-) 

7. That a devise be most favourably expounded, to pur- 
sue if possible the will of the devisoi, who for want of advice 
oi learning may have omitted the legal oi pioper phrases 
And theiefore many times the law dispenses with the want 
of words m devises, that are absolutely requisite m all other 
instruments Thus a fee may be conveyed without words ot 
mhentance l| , and an estate-tail without words of procreation' 
By a will also an estate may puss by meie implication, with- 
out any express vvoids to direct it’s course As, where a 
man devises lands to his hen at law, aitei the death of Ins 
wife here, though no estate is given to the wife m expiess 

k Co Lit! ns ° Co Lilt 112 

1 Bicoil S tlun C ! ■ Cro Eliz 420 1 Vcrn 30 

m Co Cut 42 i See pag 10S 

n Hardr 04 1 See pig 115 


(4) The prevalent opinion now is, that in the case of two devises of the 
same estate to different persons in the same will, the latter shall not defeat 
the foime^ but both devisees shall take moieties, and have estates either m 
tommon oi joint-tenancy, ns the woids used in the will stem to point out 
bee Co. Litt 11 b Urn grave’s note, i-H 
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tenns, yet she shall have an estate loi life l)y implication 5 ; 
foi the intent of the testatoi is cleat iy to postpone the heir 
till attei her death, and it she does not take it, nobody else 
can So also where a devise is of black-acre to A and of 
white-acie to B m tail, and it they both die without issue, 
then to C m fee, here A and B have u oss-rcmatndn s by im- 
plication, and on the iailiuc of cither's issue, the othci or his 
issue shall take the whole , and C’s lemaindci over shall be 
postponed till the issue of both shall fail l . But, to avoid 
contusion, no such cioss lemaindeis aie allowed between 
more than two devisees u , (5) and, m general, wheie any im- 
plications are allowed, they must be such as .ue ncctsianj (or 
at least highly ptobable ) and not merely jwssible implica- 
tions'’ (6) And herein there is no distinction between the 
mles of law and of equity , for the will, being considered in 
both couits m the light of a limitation of uses x , is constiued 
in each with equal favoui aiul benignity, and expounded 
lathei on it’s own paiticulai cnciunstances, than by any ge- 
octal mles of positive law 

H 11 Hen VII 17 1 Vuitr >70 w Vaugli _62 
1 tre'cin 48-1 ' 1 lUg 236 11 Mod 131 

u Cro Jac G5 r > 1 VuUr 22-1 
2 Show 139 


(s) This ilottniic is now entiuly overruled, and m one of the latest 
decisions on the subject, ( Doc v Webb, \ taunt ‘2>4 ) surprise was ex- 
pressed th it it had evei bc.u established, Ch unbre J Observing th it in 
the oldest case on the subject, Djti, '03 b uoss lemundeis had without 
difficulty been implied among five The only principle now acted on is 
to nsecilain it possible the tc t itoi’s intention, and to eflectu itc it so fai 
ns it can be effectuated aceoiding to the lules oi Ivw 

(6) Upon this subject, LoidLldon h is cvpicsscd hmisell thus, “With 
icgard to that cvpicssion, necessaiy inipheation, I will lepeit what I havo 
before stated, bom a note of Loul 11 udwicke’s judgment m Coiytonv 
2 Mm, that in constiuing a will, conjecture must not be tikcil lor implica- 
tion, but necessaiy miphc ition meins not natural necessity, but so stiong a 
ptobability of intention, that an intention contrary to that which is im- 
puted to the testator < annot he supposed ” 1 V & 13 466 

Thciefoic it the devise wcie to a strangei alter the death of the wife, 
the wife would not take any tiling by implication, foi then it might as 
well be supposed til it the test iloi meant his heir at 1 iw to t ike during 
the wife’s life, ns the wife, mid where that is so, the obvious title of tho 
heir at law will be prefigured, Smartlc v Schn/ai , 2 hnv 20 " 
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And thus we have taken a transient view, in this and the 
three preceding chapters, of a very large and diffusive subject, 
the doctrine of common assurances which concludes our ob- 
servations on the title to things real, or the means by which 
they may be reciprocally lost and acquired. We have be- 
fore considered the estates which may be had m them, with 
regard to their duration or quantity of interest, the time of 
their enjoyment, and the numbei and connexions of the per- 
sons, entitled to hold them ; we have examined the tenures, 
both antient and modern, whereby those estates have been, 
and are now, holden and have distinguished the object of 
all these inquiries, namely, things real, into the coiporeal 
or substantial, and incorporeal or ideal kind , and have thus 
considered the rights of real property in every light wherein 
they are contemplated by the laws of England. A system of 
laws, that differs much from every other system, except those 
of the same feodal origin, in it’s notions and regulations of 
landed estates ; and which thei efore could in this particular 
be very seldom compared with any other. 

The subject, which has thus employed our attention, is 
of very extensive use and of as extensive variety. And yet, 
I am afraid, it has afforded the student less amusement and 
pleasure in the pursuit, than the matters discussed in the pre- 
ceding volume. To say the truth, the vast alterations which 
the doctrine of real property has undergone from the conquest 
to the present time ; the infinite determinations upon points 
that continually arise, and which have been heaped one upon 
another for a course of seven centuries, without any order or 
[ 383 ] method , and the multiplicity of acts of parliament which 
have amended, or sometimes only altered, the common law 
these causes have made the study of this branch of our na- 
tional jurisprudence a little perplexed and intricate. It hath 
been my endeavour principally to select such parts of it as 
were of the most general use, where the principles were the 
most simple, the reasons of them the most obvious, and the 
practice the least embarrassed. Yet I cannot presume that I 
have always been thoroughly intelligible to such of my readers, 
as were before sti angers even to the very terms of art, which 
I have been obliged to make use of, though, whenever those 
have first occurred, I have generally attempted a short ex- 
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plication of their meaning These are indeed the more nu- 
merous, on account of the different languages, which our 
law has at diffeient penods been taught to speak , the diffi- 
culty arising from which will insensibly diminish by use and 
familiar acquaintance. And therefore I shall close this branch 
of our enquiries with the words of sir Edward Coke y “ Al- 
“ belt the student shall not at any one day, do what he can, 
“ leach to the full meaning of all that is here laid down, 
“ yet let lnm no way discourage himself but proceed for, 
“ on some other day, in some other place,” (or perhaps upon 
a second perusal of the same,) “ his doubts will be piobably 
lemoved,” 

1 Prount to 1 Inst 



184 


THE RIGHTS 


Book II 


[ 385 


CHAPTER THE TWENTY-FOURTH. 


of THINGS PERSONAL. 


U^NDER the name ot things ]>e> soual jie included all sorts 
of things moveable, which may attend a man’s peison 
wherevei he goes, and theiefore, bung only the objects ol 
the law while they remain within the limits of it’s jurisdiction, 
and being also of a perishable quality, aie not esteemed oi so 
high a nature, nor paid so much regaid to by the law, as 
things that are in then nature more pel mantnt and emmuvi- 
ablt, as land and houses, and the piohts issuing theieout 
These being constantly within the reach, and undei the pio- 
tection of the law, were the principal lavouutcs of our hist 
legislators who took all imaginable care in ascertaining the 
lights, and directing the disposition, ol such propeity as 
they imagined to be Listing, and which would answer to pos- 
terity the trouble and pains that then ancestois employed 
about them, but at the same enteitained a very low and 
contemptuous opinion of all peisonal estate, which they le- 
garded as only a transient commodity The amount of it 
indeed was comparatively very trifling, during the scarcity 
of money and the ignoiance of luximous lehnements which 
prevailed in the feodal ages Hence it was, that a tax of the 
JiJteenth, tenth, or sometimes a much largei proportion, of all 
the moveables of the subject, was frequently laid without 
sciuple, and is mentioned with much unconcern by our m- 
tient historians, though now it would justly alarm on t opu- 
lent merchants and stockholders. And hence likewise may 
be derived the frequent forfeitures inflicted by the common 
] law, of all a man’s goods and chattels, for nusbehaviouis and 
madvei tenues that tit present hardly seem to deserve so seveie 

J7 
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a punishment Our .intient law-books, which are founded 
upon the feodal provisions, do not therefoie often condescend 
to regulate this species of property There is not a chaptei 
in Britton or the Mnroi, that can fairly be referred to this 
head , and the little that is to be found in Glanvil, Bracton, 
and Fleta, seems principally borrowed from the civilians 
But of later years, since the introduction and extension of 
trade and commerce, which aie entirely occupied m this 
species of propel ty, and have greatly augmented it’s quantity 
and of course it’s value, we have learned to conceive different 
ideas of it Our courts now regard a man’s personalty m a 
light nearly, if not quite, equal to his leally and have adopt- 
ed a more enlarged and less technical mode of considering the 
one than the othei frequently drawn from the rules which 
they found already established by the Roman law, wherever 
those 1 ules appeared to be well grounded and apposite to the 
case m question, but principally from reason and convenience, 
adapted to the cncuinstances of the times , preserving withal 
a due regard to antient usages, and a certain feodal tincture, 
which is still to be found in some branches of personal pro- 
pel ty 

But things personal, by oui law, do not only include 
things movtable, but also something moie the whole of which 
is comprehended undei the geneial name of chattel s, which, 
sir Edwaicl Coke says 1 11 , is a French wotd signifying goods 
The appellation is in truth deiived from the technical Latin 
woul cal alia which primarily signified only beasts of hus- 
bandry, oi (as we still call them) cattle, but in its secondaiy 
sense was applied to all moveables in general b In th eg) and 

couitimm of Normandy c a chattel is destnbed as a mere 
moveable, but at the same time it is set in opposition to a fief 
or feud so that not only goods, but whatevci was not a feud, 
were accounted chattels And it is in this latter, more ex- 
tended, negative sense, that our law adopts it , the idea of 
goods, or moveables only, being not sufficiently comprehen- [ <)86 ] 
sive to take in every thing that the law considers as a chattel 


1 1 Inst 1 1 H 

k Dufaslie, II -too. 
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interest. For since, as the commentator on the comtumier d 
observes, there are two requisites to make a fief or heritage, 
duration as to time, and immobility with regard to place , 
whatever wants either of these qualities is not, according to 
the Normans, an heritage or fief, or according to us, is not 
a real estate the consequence of which m both laws is, that 
it must be a personal estate, or chattel. 

Chatiels therefore aie distributed by the law into two 
kinds , chattels 1 eal, and chattels personal e . 

1 Chattels 7 cal, saith sir Edward Coke f , are such as 
concern, or savour of, the realty , as terms for years of land, 
wardships in chivalry, (while the military tenures subsisted,) 
the next presentation to a church, estates by a statute-mei- 
chant, statute-staple, elegit, or the like , of all which we have 
already spoken And these are called real chattels, as being 
interests issuing out of, or annexed to, real estates , of which 
they have one quality, viz immobility, which denominates 
them real , but want the other, viz a sufficient, legal, mde- 
teimmate duiation, and this want it is, that constitutes them 
chattels The utmost period for which they can last is fixed 
and determinate, either for such a space of time certain, or 
till such a particular sum of money be raised out of such a 
particular income ; so that they are not equal in the eye of 
the law to the lowest estate of freehold, a lease for another’s 
life their tenants were considered upon feodal principles, as 
merely badiffs or farmers , and the tenant of the freehold 
might at any time have destroyed their interest, till the reign 
of Henry VIII g A freehold, which alone is a real estate, 
and seems (as has been said) to answer to the fief in Nor- 
mandy, is conveyed by corporal investiture and livery of 
[ 387 ] seism ; which gives the tenant so strong a hold of the land, 
that it never after can be wrested from him during his life, 


d Jl conviendroit qudfutl non mouv- qui nc peuvent ensuwir le corjn, nt estre 
able et deduree a tousioursyfol 107 a, transjwrtees, el lout ce gut n'est point en 
‘ So too in the Norman law, Cateux heritage LL Will Nothi, c, 4 apud 
sant mcubles ct ntintetibles sicommevrms Dufrcsne, II, 409 
?neubles tout qui transporter sepeuvent,et f 1 Inst 118 

entuimr le corps t immeubles sont chases * See page 142. 
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but by his own act, of voluntary transfer or of forfeiture ; or 
else by the happening of some future contingency as in estates 
pur autei vie, and the determinable freeholds mentioned in* a 
former chapter h . And even these, being of an uncertain du- 
ration, may by possibility last for the owner’s life ; for the law 
will not presuppose the contingency to happen before it 
actually does, and till then the estate is to all intents and 
purposes a life-estate, and therefore a freehold interest On 
the other hand, a chattel interest in lands, which the Normans 
put in opposition to fief, and we to freehold, is conveyed by 
no seisin or corporal investiture, but the possession is gamed 
by the mere entry of the tenant himself, and it will certainly 
expire at a time prefixed and determined, if not sooner. Thus 
a lease for years must necessarily fail at the end and completion 
of the term , the next presentation to a church is satisfied 
and gone the instant it comes into possession, that is, by the 
first avoidance and presentation to the living , the conditional 
estates by statutes and elegit are determined as soon as the 
debt is paid , and so guardianships in chivahy expired of 
course the moment that the heir came of age. And if there 
be any other chattel real, it will be> found to conespond with 
the rest in this essential quality, that it’s duration is limited to 
a time certain, beyond which it cannot subsist. 

2 Chattels personal are, properly and strictly speaking, 
things moveable , which may be annexed to or attendant on 
the pei son of the ownei , and carried about with him fi om 
one part of the world to another. Such are animals, house- 
hold stuff, money, jewels, corn, garments, and every thing 
else that can properly be put in motion, and transferred from 
place to place. And of this kind of chattels it is, that we 
are principally to speak in the lemamder of this book, hav- 
ing been unavoidably led to" consider the natuie of chattels 
real, and their incidents, jn the formei chapters, which were 
employed upon real estates that kind of property being of 
a mongrel amphibious nature, originally endowed with one 
only of the characteristics of each species of things : the im- 
mobility of things real, and the precarious duration of things 
personal. 


388 
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Chatiei interests being thus distinguished and distributed, 
it will be propei to considei, first, the nature of that piopeity, 
or dominion, to which they are liable , which must be princi- 
pally, nay solely, referred to personal chattels and, secondly, 
the title to that property, or how it may be lost and acquired 
Of each of these m it’s ordei 
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CHAPTER THE TWENTYf-FIFTH. 


of PROPERTY in THINGS PERSONAL 


pROPERTY m chattels peisonal may bo cithei in pos- 
session which is whcie a man bath not only the light to 
enjoy, but hath the actual enjoyment of, the thing or else it 
is m action, where a man hath only a bale light, without 
any occupation or enjoyment And of these the fonnei, oi 
property in jwsscssion , is divided into sorts, an absolute and a 
qualified property 

I First, then, of piopeity in possession absolute , which is 
wheie a man hath, solely and exclusively, the right, and also 
the occupation, of any moveable chattels , so that they can- 
not be tiansferred fiom him, 01 cease to be his, without his 
own act 01 default Such may be all inanimate tilings, as 
goods, plate, money, jewels, implements of war, gainients, 
and the like such also may be all vegetable productions, as 
the fruit or other parts of a plant, when seveied from the 
body of it, or the whole plant itself, when severed fiorn the 
ground, none of which can be moved out of the ownei’s 
possession without his own act or consent, or at least without 
doing him an injury, which it is the business of the law to 
pi event 01 remedy Of these therefore there remains little 
to be said 

But with regard to animals which have in themselves a 
principle and power of motion, and (unless particularly con- 
fined) can convey themselves from one part of the world to [ 190 ] 
anothei, there is a gieat difference made with lespect to their 
seveial classes, not only in oui law', but in the law of mature 
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and of all civilized nations. They me distinguished into 
such as are domitae , and such as are fa ae naturae some 
being of a tame and others of a 'wild disposition In such as 
are of a nature tame and domestic, (as horses, kine, sheep, 
poultry, and the like,) a man may have as absolute a property 
as in any inanimate beings , because these continue perpetually 
in his occupation, and will not stray from his house or pei son, 
unless by accident or fiaudulent enticement, in either of 
which cases the owner does not lose his property 1 in which 
our law agrees with the laws of France and Holland b The 
stealing, or forcible abduction, of such property as this, is 
also felony , for these are things of intrinsic value, serving for 
the food of man , or else for the uses of husbandry c But in 
animals feiae natuiae a man can have no absolute property. 

Of all tame and domestic animals, the brood belongs to the 
owner of the dam or mother , the English law agreeing with 
the civil, that “ partus sequitui ventrem” in the brute creation, 
though for the most part in the human species it disallows 
that maxim. And therefore in the laws of England d , as well 
as Rome «, “ si equam meam equus tuns pi aegnantem fecei it, 
“ non est tuum sed meum quod natum est .” And, for this Puf- 
fendoif f gives a sensible reason not only because the male is 
frequently unknown , but also because the dam, during the 
time of hei piegnancy, is almost useless to the propnetor, and 
must be maintained with greater expence and care wherefore 
as hei owner is the losei by her pregnancy, he ought to be the 
gainer by her brood An exception to this rule is in the case 
of young cygnets , which belong equally to the owner of the 
cock and hen, and shall be divided between them®. But 
[ 391 ] here the reasons of the general rule cease, and “ cessante 
“ ratione cessat et ipsa lex ” for the male is well-known, by 
his constant association with the female, and for the same 
reason the owner of the one doth not suflfei more disadvan- 
tage, during the time of pregnancy and nuituie, than the 
owner of the other. 

* 2 Mod 319 ' Ff 6 1 5 

* Ftn in Inst l 2 tit 1 § 15 r de j n & g 1 4 c 7 

1 lHil PC 511, 512 i 7 Rep 17 

* Bro, Mr tit prtpertte, 29 
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II Other animals, that aie not of a tame and domestic 
nature, are either not the objects of property at all, or else 
fall under our other division, namely, that of qualified, limited , 
or special propeity, which is such as is not in it’s natuie per- 
manent, but may sometimes subsist, and at othei times not 
subsist In discussing which subject, I shall in the first place 
shew, how tins species of property may subsist in such ani- 
mals as are feiae naturae , or ot a wild natuie , and then how 
it may subsist in anv other things, when undei particular 
circumstances 

First then, a man may be invested with a qualified, but not 
an absolute, propeity m all creatines that are feme natuiae . 
eithei pei ind/i'.ti tarn, pi opt a impotent mm, 01 pi opto pnvi- 
legium 


1 A jjUALim i) property may subsist m animals ferae 
naturae jur industrial n hominis by i man’s terlaimmg and 
making them tame by ait, mdustiy, and education , or by so 
confining them within his own immediate power, that they' 
cannot escape and use their natural libeity And under this 
head some wi iters have ranked all the lormer species of ani- 
mals we have mentioned, apprehending none to be originally 
and naturally tame, but only made so by ait and custom as 
hoi ses, swine, and other cattle , which if oi iginally left to them- 
selves, would have chosen to rove up and down, seeking their 
food at large, and aie only made domestic by use and fami- 
lial ity and aie theiefore, say they, called mansueta, quasi 
manui assueta But however well this notion may he founded, 
abstractedly consideied, our law appiebends the most obvious 
distinction to be, between such animals as we generally see 
tame, and are therefoie seldom, if evei, found wandering at 
large, which it calls domitac natuiae and such cieatures as [ 392 ] 
are usually found at liberty, which are therefoie supposed to 
be more emphatically ferae natuiae, though it may happen 
that the latter shall be sometimes tamed and confined by the 
art and industry of mail Such as are deer in a park, hares 
or rabbits in an inclosed warren, doves in a dove-house, 
pheasants or partridges in a mew, hawks that are fed and 
commanded by their owner, and fish m a private pond or m 
ti units These aie no longei the propeity of a man, than 
\or II F F 
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while they continue in his keeping or actual possession but 
if at any time they regain their natural liberty, his property 
instantly ceases , unless they have antmum revertendi, which 
is only to be known by their usual custom of returning 11 A 
maxim which is borrowed from the civil law 1 , “ tevetiendt 
“ anvmum videntur desmere habere tunc , cum i ever tendu constte- 
“ tudinem deseruerint" The law therefore extends this pos- 
session farther than the mei e manual occupation , for my 
tame hawk that is pursuing his quairy in my presence, though 
he Is at liberty to go where he pleases, is nevertheless my 
property , foi he hath animum tevtntendi So are my pigeons, 
that are dying at a distance from their home, (especially of 
the carriei kind,) and likewise the deer that is chased out ot 
' my park or forest, and is instantly pursued by the keepei or 

forester , all which remain still in my possession, and I still 
preserve my qualified property in them But it they stray 
without my knowledge, and do not return in the usual manner, 
it is then lawful for any stranger to take them k But if a 
deer, 01 any wild animal reclaimed, hath a collar or othei 
mark put upon him, and goes and 1 etui ns at Ins pleasure , 01 
if a wild swan is taken, and marked and turned loose m the 
river, the owner’s propeity in him still continues, and it is not 
lawful for any one else to take him 1 but otherwise, if the deei 
has been long absent without returning, or the swan leaves the 
neighbourhood Bees also are Jei ae naturae, but, when hived 
and reclaimed, a man may have a qualified property in them, 
by the law of nature, as well as by the civil law m . And to the 
same purpose, not to say in the SRme w ords, with the civil law, 
[ 393 ] speaks Bracton n occupation, that is, hiving or including them, 
gives the propei ty in bees , for though a swarm lights upon 
my tree, I have no moie property in them till I have hived 
them, than I have in the birds which make their nests thereon , 
and therefore if another hives them, he shall be their proprie- 
tor but a swaim, which fly from and out of my hive, are mine 
So long as I can keep them m sight, and have power to pursue 
them , and in these circumstances no one else is entitled to 
take them But it hath been also said °, that with us the only 

* Bracton, l 2 c 1 7 Rep 17 "■ Puff I 4 c 6 § 5 Inst 2 1 14 

' Inst 2 1 15 " / 2 c 1 §3 

L Pinch L 177 r ’ Bro Abr tit jvropertxe, 37 cites 
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ownership in bees is lationc soli, and the charter of the forest p , 
which allows every Treeman to be entitled to the honey found 
within his own woods, affords great countenance to this doc- 
trine, that a qualified propel ty may be had in bees, in consider- 
ation of the property of the soil whereon they are found 

In all these cieatuies, leclaimeil hom the wildness of their 
nature, the propeity is not absolute, but defeasible a pioperty, 
that may be destroyed if they lesume then antient wildness 
and ai e found at large For it the pheasants escape from the 
mew, 01 the fishes from the trunk, and aie seen wandering at 
huge in their proper element, they become ferae natm at again, 
and are fiee and open to the fiist occupant that hath ability to 
seize them But while they thus continue my qualified 01 
defeasible property, they are as much undei the protection of 
the law, as if they were absolutely and indefensibly mine and 
an action will lie against any man that detains them fioin me, 

01 unlawfully destroys them It is also as much felony by 
common law to steal such of them as are fit foi food ( 1 ), as it 
is to steal tame animals * but not so, if they aie only kept for 
pleasute, cuuosity, or whun, as dogs, bears, cats, apes, parrots, 
and singing-birds r , because then value is not intrinsic, but 
depending only on the caprice of the ownei 5 though it is such 
an invasion of piopeity as may amount to a civil injury, and [ 39 f ] 
be redressed by a civil action (l) * * 4 Yet to steal a l eclaimed hawk 
is felony both by common law and statute u , which seems to be 
aielic of the tyianny of oui antient spoitsinen And, among 
our elder ancestois, the antient Britons, another species of 

p 9 Hen III c IS ' Bio Abr til trespass, 407 

i 1 Hal PC 512 " 1 Hal P C 512 1 Hawk P C 

r Lamb Eiren 275 - t SS 57 E III c 19 

’ 7 Rep 18 3 Inst. 109 


(l) In all these cases, however, in which the first presumption is, that 

the animal is not a subject of property, it seems that it must be shown, 

that the thief knew that it was reclaimed , a fact to he made out by the 

same circumstantial evidence, by which a guilty knowledge is commonly 
brought home to a party, such as the place where, and the mannei m 
which it was taken, kept, or used, the means of knowledge m the paity, 
his denial of the fact, or givmg a false account, &c l Hawk PC t 33 
s 2G Kast’s P C c xvi s 41 
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reclaimed animals, -viz. cats, vveie looked upon as creatures of 
intrinsic value , and the killing or stealing one was a grievous 
crime, and subjected the offender to a fine , especially if it be- 
longed to the king’s household, and was the custos liorrei regn , 
ior which theie was a very peculiar forfeiture w And thus 
much of qualified property in wild animals, reclaimed pet 
indust r tarn 

2 A 2*mlififd property may also subsist with relation to 
animals fetae natui ae, latione tmpotentiae, on account of their 
own inability As when hawks, heions, or other birds build 
m my trees, 01 coneys 01 other cieatures make then nests or 
burrows in my land, and have young ones there, I have a 
qualified piopeity m those young ones till such time as they 
can fly 01 inn away, and then my propel ty e\pnes* but, 
till then, it is in some cases trespass, and in others felony, lor 
astiangei to take them away ' Foi here, as the owner of the 
land has it in his powei to do what he pleises with them, the 
law therefore vests a piopeity in him of the young ones, in the 
same mannei as it does of the old ones it reclaimed and con- 
fined , lor these cannot through weakness, any moie than 
the others thiough ustraint, use then iiituial liberty and 
forsake him ( 2 ) 

w “Si qw s felcm, horrei ngiicusto- merit similar to which, sir Edward Coke 
" dem, Occident vet fui to abslulent, fells tells us, (7 Rep 18 ) there antiently was 
“ summa Cauda euspentlatur, capita me- for stealing swans, only suspending 
11 am aUin%cnte, et in earn gran a tnlici them by the beak, instead of the tail 
“ eflunduntvr, nsquednm summit as tau “ Carta tie forest 9 Hen III c IS 

" itae tritico ro-openatnr ” Wotton > * Rip 17 I^ainb Rtren 274 
II It all l i c 5 An amerce- 


(_2) flic property intionc impolentice seems resolvable into the propert\ 
laitone soli, which the author mentions in chapter twenty-seven It may 
he laid down as a general rule, that the ownei of land has a qualified pro- 
perty in all wild animals coinmorant on the land, which seems to be a 
natural result of the right, which he has to bring trespass against any one, 
■who breaks into the land to take them But it is more than coextensive 
with that right, as may be seen by the instances cited hereinafter, p.419 
Property rahone pnvdegn suspends property rations toll, and is of a 
still more extensive nature, because it is not taken away by a stranger’s 
driving the animal bejond the limits of the privilege Thus if A starts a 
hare m a forest or warren of B, hunts it into the ground of C, and kills it 
there, the property remains in B Sutton v Moody, l Ld Rav 2 50 
J 2 Mod. L45 Churthyard v Studdy, 14East,249 See post, 419 
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3 A man may, lastly, have a qualified property m animals, 

Jerae natm ae, proptei privilegium that is, he may have the 
privilege of hunting, taking, and killing them, m exclusion ot 
other persons Here he has a transient propeity m these [ 395 ] 
animals, usually called game, so long as they continue within 
his liberty 1 , and may restrain any stranger from taking them 
therein but the instant they depart into another liberty, this 
qualified property ceases T lie mannei , in which this privi- 
lege is acquired, will be shewn in a subsequent chaptcu 

The qualified property, w hicli, w e have hithei to considered, 
extends only to animals ferae naturae , when either leclanned, 
impotent, or privileged Many other things may also be the 
objects of qualified pioperty It may subsist m the very ele- 
ments, of fire or light, of air, and of water A man can have 
no absolute permanent property in these, as he may in the 
eai th and land , since these aie ot a vague and fugitive nature, 
and therefoie can admit only of a piecanous and qualified 
owneiship, which lasts so long as they aie in actual use and 
occupation, but no longei If a man distuibs another, and 
depi ives him of the lawful enjoyment of these it one obstiucts 
another’s antient windows •», coniipts the an of his house or 
gardens b , fouls his water 1 , oi unpens and lets it out, or if lie 
diverts an antient watercourse that used to urn to the othei’s 
null or meadow <* , the law will animadvert heieon as an injury, 
and protect the paity injuied in his possession But the pro- 
perty in them ceases the instant they aie out ot possession, 
for, when no man is engaged in then actual occupation, they 
become again common, and eveiy man has an equal light to 
appropriate them to his own use 

These kinds ot qualification in piopeity depend upon the 
peculiar circumstances of the subject-mattei, which is not ca- 
pable of being under the absolute dominion of any, pi oprietoi 
But property may also be of a qualified or special nature, on 
account of the peculiar circumstances of the owner, when the 
thing itself is very capable of absolute ownership As in case 

2 Cro Car 554 Mar 43 5 Mod 6 9 Rip 5'i 1 lit y’ 

576 12 Mod 114 ' 9 Rep 59 
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' of bailment, or deliveiy of goods to another peison for a par- 
ticulai use , as to a carrier to convey to London, to an inn- 
keeper to secure in his inn, 01 the like Here there is no 
absolute propei ty in either the bailoi 01 the bailee, the person 
delivering, or him to whom it is delivered for the bailor hath 
only the right, and not the immediate possession , the bailee 
hath the possession, and only a tempoiaiy light But it is a 
qualified property 111 them both , and each of them is entitled 
to an action, in case the goods be damaged 01 taken away 
the bailee on account of his immediate possession the bailoi, 
because the possession of the bailee is, mediately, bis posses- 
sion also 0 So also in case of goods pledged or pawned upon 
condition, eitliei to lepay money 01 otheiwise, both the 
pledgor and pledgee have a qualified, but neithei of them an 
absolute, pioperty in them the pledgor’s pioperty is condi- 
tional, and depends upon the peifoimance of the condition of 
lepayment, §c , and so too is that of the pledgee, which de- 
pends upon it’s non-pei formance ’ The same may be said 
» of goods distiemed for lent, 01 other cause of distress which 

aie in the nature of a pledge, and tue not, at the first taking, 
the absolute property of either the distremor, or party dis- 
tiemed upon, but may be ledeeined, or else forfeited, by the 
subsequent conduct of the lattei But a servant, who hath 
the care of his master’s goods or chattels, as a butler of plate, 
•v shepherd of sheep, and the like, hath not any property or 
possession eitliei absolute 01 qualified, but only a mere charge 
01 oversight * 

Having thus considered the several divisions of pioperty 
in possession , which subsists there only, where a man hath both 
the light and also the occupation of the thing, we will proceed. 
next to take a short view of the nature of property in action , 
or such where a man hath not the occupation, but merely a 
bare light to occupy the thing in question , the possession 
wheieof may howevei be recovered by a suit or action at law, 
from whence the thing so lecoverable is called a thing, or 
[ 397 1 c ^ ose m action 11 Thus money due on a bond is a chose in 


1 1 Roll Abr 607 
’ Cro Jac 245 
s J Inst 108 


11 The same idea, and the same de- 
nomination, o I property prevailed in 
the e iv 1 1 law 11 Ran in bums nostra 
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action , tor a property in the debt vests at the time of forfeiting, 
mentioned in the obligation, but there is no possession tall 
recovered by course of law If a man promises, or covenants 
with me, to do any act, and fails in it, whereby I suffei damage, 
the recompence loi this damage is a chose in action , foi though 
a right to some recompence vests m me at the time ot the 
damage done, yet what and how laige such recompence shall 
be, can only be ascei tamed by verdict , and the possession 
can only be given me by legal judgment and execution In 
the foimer of these cases the student will obseive, that the 
pioperty, 01 right ot action, depends upon an caputs contract 
01 obligation to pay a stated sum and m the latter it depends 
upon an implied contract, that il the covenantoi does not per- 
foim the act he engaged to do, he shall pay me the damages 
I sustain by this breach ot covenant And hence it may be 
collected, that all propel ty in action depends entucly upon 
conti acts, either express or implied , which are the only legular 
means of acquiring a chose in action, and of the natuie oi which 
we shall discourse at large in a subsequent chapter 

An present we have only to remark, that upon all contracts 
or promises, eithei express or implied, and the infinite variety 
of cases into which they are and may be spun out, the law gives 
an action of some sort or othei to the party injured in case ol 
non-performance , to compel the wrongdoei to do justice to 
the party with whom he has contracted, and, on failure of 
performing the identical thing he engaged to do, to render 
a satisfaction equivalent to the damage sustained But while 
the thing, or it’s equivalent, lemams in suspense, and the in- 
jured party has only the ught and not the occupation, it is 
called a chose in action , being a thing rather in potentia than 
in esse . though the owner may have as absolute a property m, 
and be as well entitled to, such things in action, as to things in [ 398 ] 
possession 

And, having thus distinguished the different degree ox quan- 
tity of dominion or propei ty to which things personal are subject, 

“ habere inteUigmur, quoltens ad recu- “ actumibus, ji&tlwnibus, persecutwm- 
“ jterandum earn actionem habeamus ” “ bus Nam el hate m boms esse viden 

(Ff 41 1 52 ) And again, l, aeque boms “ <itr ” (Ff SO 16 49) 

“ adnumerabitur eltam, si quid est in 

l l 4 
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we may add a word or two concerning the time ol their enjoy- 
ment, and the number of their owners , in conformity to the me- 
thod before observed in treating of the property of things real. 

First, as to the time of enjoyment By the rules of the 
antient common law, theie could be no future propeity, to 
take place m expectancy, created in personal goods and chat- 
tels , because, being things transitory, and by many accidents 
subject to be lost, destroyed, or otherwise impaired, and the 
exigencies of trade requiting also a fiequent circulation there- 
of, it would occasion perpetual suits and quarrels, and put a 
stop to the freedom of commeice, if such limitations m re- 
mainder were generally tolerated and allowed But yet in 
last wills and testaments such limitations of personal goods 
and chattels, in lemamder after a bequest for life, were per- 
mitted 1 though originally that indulgence was only shewn, 
when merely the use of the goods, and not the goods them- 
selves, was given to the first legatee k , the pioperty being 
supposed to continue all the time in the executor of the devi- 
soi But now that distinction is disregarded 1 and therefore 
it a man eithei by deed or will limits Ins books or furniture 
to A for life, with remainder over to B , this remaindei is 
good (3) But, where an estate-tail m things personal is given 
to the first oi any subsequent possessor, it vests in lnm the total 
piopeity, and no remainder over shall be pel nutted on such 
a limitation m Foi tins, it allowed, would tend to a peipe- 
tuity, as the devisee or giantee in tail of a chattel has no me- 
thod of barimg the entail and therefore the law vests in him 
at once the entne dominion of goods, being analogous to the 
fee-simple which a tenant in tail may acquire in a real estate 

[ 339 3 Next, as to the numba of owna s Things personal may 
belong to their owners, not only m seveialty, but also m jomt- 
tenancj, and m common, as well as leal estates They can- 

1 1 Lqu Las abr J60 1 Z treem 206 

k Mar 10b * 1 P Wms 290 


Cl) But it is questionable, whether such a limitation by deed would be 
valid, it is usual, 1 belieie, m sueh a case, to employ the intuvention oi 
uustees 
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not indeed be vested m copareenaiy, because they do not 
descend from the ancestoi to the heir, which is necessaty to 
constitute copaiceners But if a horse, or other personal chat- 
tel, be given to two of more, absolutely, they are joint-tenants 
hereof , and, unless the jointure be severed, the same doctrine 
of survnoislnp shall take place as in estates of lands and tene- 
ments " And, in like manner, if the jomture be severed, as 
by eithei of them selling his sliaie, the vendee and the remain- 
ing pait-owner shall be tenants in common, without any jm, 
aiciescendi or survivoiship 0 So also, if 100/ be given by will 
to two or more, equally to be divided, between them, this makes 
them tenants in common r , as we have formeily seen q , the 
same woid would have done m regard to real estates But 
tor the encouragement of husbandly and trade, it is held 
that a stock on a faun, though occupied jointly, and also a 
stock used m a joint undertaking, by way of partneiship in 
trade, shall always be considered as common and not as joint 
property, and there shall be no suivivorslnp therein r 


" Litt § 2S 1 1 Vern 482 

° Lilt $ ‘!2I 
* 1 Equ Gas abr. 292 


l pag IDS 

» l Vern 217 Co Litt 182 
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CHAPTER THE TWENTY-SJX1 H. 


OF TITLE TO THINGS PERSONAL 
BY OCCUPANCY. 


W E are next to consider the title to things peisonal, 01 the 
vanous means of acquiring , and of losing, such pioperty 
as may be had theiem both which consideialions of gam 
and loss shall be blended together in one and the same view, 
as was done in our observations upon real property , since it 
is for the most part impossible to contemplate the one, with- 
out contemplating the other also And these methods of 
acquisition or loss are principally twelve — 1 By occupancy 
2. By prerogative 3 By forfeiture 4 By custom 5 By 
succession 6. By marriage 7 By judgment 8 By gift or 
grant 9 By contract 10 By bankruptcy 1 1 By testa- 
ment. 1 2. By administration 


And, first, a property in goods and chattels mav be 
acquired by occupanaj which we have more than once 
remarked ®, was the original and only primitive method ol 
acquiring any property at all , but which has since been re- 
strained and abridged, by the positive laws of society, in 
order to maintain peace and harmony among mankind 
For this purpose, by the laws of England, gifts, and con- 
tracts, testaments, legacies, and administrations, have been 
introduced and countenanced in order to transfer and con- 
tinue that property and possession m things personal, which 
[j 401 J has once been acquired by the owner. And, where such 
things are found without any other owner, they for the most 
part belong to the king by virtue of his prerogative , except 


' See peg 3 8 258 
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m some lew instances, wheiein the ouginal and natural light 
of occupancy is ^till permitted to subsist, ami which we are 
now to consider. 

1 Thus, m the first place, it hath been said, that any 
body may seize to his own use such goods as belong to an 
alien enemy b For such enemies, not being looked upon as 
membeis of our society, are not entitled, dui mg their state ot 
enmity, to the benefit or protection of the laws, and there- 
fore every man, that has opportunity, is permitted to seize upon 
their chattels, without being compelled as 'in other cases to 
make restitution oi satisfaction to the owner But this, how- 
ever generally laid down by some of oui writers, must m 
reason and justice be restrained tp such captois as are autlm- 
lized by the public authority ot the state, residing m the 
crown c , and to such goods as are brought into this country 
by an alien enemy, aftei a declaration of war, without a safe- 
conduct or passport And therefore it hath been holden d , 
that where a foreigner is resident in England, and afterwards 
a war breaks out between his country and ours, his goods 
aie not liable to be seized It hath also been adjudged, that 
if an enemy take the goods of an Englishman, which are 
afterwards retaken by another subject of this kingdom,- the 
former owner shall lose his property therein, and it shall be 
indefeasibly vested in the second taker , unless they were re- 
taken the same day, and the owner before sun-set puts in his 
claim of property e . Which is agreeable to the law of nations, 
as understood in the time of Grotius f , even with regard to 
captures made at sea , which were held to be the property of 
the captors after a possession pf twenty-four hours , though 
the modern authorities i * * require, that before the property 
can be changed, the goods must have been brought into port^ 
and have continued a night mtra prcesidia, m a place of safe [ 402 J 
custody, so that all hope of recovering them was lost. (1) 

b Finch L 178 « Ibid 

‘ Freem 40 ’ dej b $p l 3 e 6 § 8 

d Bro Abr tit. projiertie, 38 forfeit- 8 Bynkersh quaett ' jut, publ I 4 
ure 57 . Hocc de Assecur not" 66, 

(1) The question what is a complete capture, so as to divest the owner's 

property, is considered by the English Law in different points of view, with 

reference 
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And, as m the goods of an enemy, so also in his person , a 
man may acquire a sort of qualified property, by taking him 
a prisoner m war 1 * , at least till his ransom be paid J (2) And 

h Bro Abr tU propertie, 18 trespass in the register (102 ) for break - 

j We meet with a curious writ of ing a man’s house, and setting such Ins 


reference to different parties 1st, As between the captor and owner, it is 
said that the property never changes, but that the latter maj, at any dis- 
tance of time, and after any solemnities passed, retake his own again It 
by this is meant, that during the war he may seize his vessel or other goods 
wherever he can find them in an enemy’s hands, and that upon recapture she 
will be his own again without condemnation, it is probably quite correct , 
but in a general sense, the terms would require some limitation , because, 
I conceive, after the conclusion of the war, when the right to take by foicc 
had ceased, the captor would have a good title as against the onginal 
owner, and that even, if the vessel had never been regulaily condemned 
This seems warranted by the decision in the case of the Harmony (Ste 
Vol III p 108 n (12) She had been captured by an American, and 
before condemnation, recaptured after the cessation ot hostilities , she was 
then, by q decree of the court, restored to the owner, on payment of sal- 
vage , yet upon the claim of the captois, she was decreed to be delivered 
up to them by the original ownei 

2d, As between the captor’s vendee, and the owner, I conceive the law 
would be the same as in the former case , except where the captor, during 
the war, and while the right of recapture subsisted against him, sells to a 
neutial, against whom the right ot recapture does not subsist In this case 
it is possible that the captor might be able to confer a title, though he had 
none himself, and it seems, that a regular condemnation of the vessel in 
a competent court is necessary and sufficient for that puipose &ee 2 Bun 
694 

3d, As between the rccaptor and the owner, if the thing taken be a ship 
or vessel, or any goods therein, the legislature has provided for the case by 
43 G 3 c 160, and enacted in effect, that the recaptor can never 
acquire a property as against the owner, but must delivei up the thing 
taken on payment of salvage , which is one eighth of the value if the re- 
capture be made by any of H M’s ships, and one sixth if by a privateei or 
any other ship Supposing the thing taken were not within the provisions 
of the statute, the law of nations would determine the question, and I pre- 
sume the principle would be such a possession by the original captor, as 
destroyed all hope of recovery by the owner 

4th, As between the owner insured, and the insurer, the capture is com- 
plete, so that the former may abandon to the latter, and claim as for a 
total Joss, the moment it is made Whether the recovery take place be- 
fore or after condemnation, will make no difference, but the insurer will 
then stand in the place of the insured , and be entitled to the ship or other 
thing on payment of the salvage Park on Ins 108 7th edit 

(2) The wealth to be amassed bv the ransom of prisoners of war was one 
of the great inducements to militaiy service, and curious instances of the 

linpoi tanee 
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this doctrine seems to have been extended to negro-servants 
who are purchased, when captives, of the nations with whom 
they are at war, and are therefore supposed to continue in 
some degree the property of their masters who buy them 
though, accmately speaking, that propeity (if it indeed con- 
tinues,) consists lather in the peipetual setvicr, than in the 
body or pet son ot the captive k 

2 Thus again, whatevei moveables vie (ound upon the 
surface of the eaitli, or in the sea, and ire unclaimed by any 
owner, aie supposed to be abandoned by the last piopnetoi , 
and, as such, are returned into the common stock and mass 
of things and therefoie they belong, as in a state ot natuie, 
to the fiist occupant or fortunate flndei, unless they fall 
within the descnption ot waifs or estrays, or wieck, or hid- 
den treasuie , for these, we have formerly seen *, aie vested 
by law m the king, anil form a part of the ordinary levenue 
ot the crown 

3 Thus too the benefit of the elements, the light, the 
air, and the watei , can only be appropriated by occupancy 
If I have an antieut window overlooking iny rieighbour’s 
ground, he may not erect any blind to obstruct the light 
but if I build nvy house close to Ins wall, which darkens it, 

prisoner at large ** Quare domum ipsius 11 satn/hclum forel , detmuit) Jregiii et 
“ IV apud Si (in qua idem 11' quondam “ i] IS Urn If cepit et abifunt, vel quo 

11 if Scotum per ipsum IV dc guerra “ voluit abire permisit, 

11 captum tanquam pusonem suwn , 1 2 Lev 201 

u quousque sibi de centum libris t per quas k Carth J9b 111 Jl.iyin 147 Salk 

11 idem If redempUnnem suam cum prte- b <> 7 
“ fato IV pro vita sua snlvanda fecerat 1 Book I til 3 


importance which was attached to this consideration, occur in history. 
Thus, when the Maid of Orleans was to be brought to her disgraceful trial, 
the advisers of the measure thought it right to pay her captors, whose pro- 
perty she had become, a sum equal to what it was supposed they might be 
able to make by her ransom Turner’s Hist vol m p 101 In Fenn’s Let- 
ters is one from an English admiral, stating his determination to kill or 
drown the crews of one hundred merchantmen which he had taken, unless 
the council wish to preserve their lives Vo! i p 213 Lingard’s Hist 
vol v 118 Sometimes in the contracts of service, the king stipulates that he 
should be allowed to buy captives of a certain rank from the mptors at a 
certain prue 
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I cannot compel him to demolish his wall , for there the first 
occupancy is rather m him, than in me If my neighbour 
[ 403 ] makes a tan-yard, so as to annoy and render less salubrious 
the air oi my house or gardens, the law will furnish me with 
a remedy , but if he is first in possession of the air, and I 
fix my habitation near him, the nuisance is of my own seeking, 
and may continue If a stream be unoccupied, I may erect 
a mill thereon, and detain the water , yet not so as to injuie 
my neighbour’s prior mill, oi his meadow for he hath by 
the fiist occupancy acquiied a property in the current 

4 With regard likewise to animals ferae natui ae, all 
mankind had by the oi iginal grant of the Creatoi a right to 
pursue and take any fowl or insect of the air, any fish or 
inhabitant of the waters, and any beast or i eptile of the field , 
and this natural right still continues m every individual, 
unless where it is restrained by the civil laws of the country 
And when a man has once so seized them, they become while 
living his qualified propeity, or if dead, are absolutely his own 
so that to steal them, or otherwise invade this property, is, 
according to then respective values, sometimes a criminal 
offence, sometimes only a civd injury The restrictions, 
which are laid upon this right, by the laws of England, l elate 
principally to royal fish, as whale and sturgeon, and such 
terrestrial, aerial, or aquatic animals as go under the deno- 
mination of game , the taking of which is made the exclusive 
right of the prince, and such of his subjects to whom he has 
granted the same royal privilege ( 3) But those animals which 
are not expressly so reserved, are still liable to be taken and 
appropriated by any of the king’s subjects, upon their own 
ten itones , in the same mannei as they might have taken 
even game itself, till these civil prohibitions were issued 
there being in natuie no distinction between one species of 
wild animals and another, between the right of acquiring 
property m a hare or a squirrel, m a partridge or a butterfly 
but the difference, at present made, arises merely from the 
positive municipal law. 


(3) See post p 415 
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5 To tins principle of occupancy also must be refeired 
the method of acquiring a special personal property in corn 
growing on the ground, or other emblement' r, by any posiessot 

of the land who hath sown or planted it, whethei he be [ 404 J 
owner of the inheritance, or of a less estate which emble- 
ments aie distinct from the real estate in the land, and subject 
to many, though not all, the incidents attending personal 
chattels (4) They were devisable by testaments before the sta- 
tute of wills m , and at the death of the owner shall vest in his 
executoi and not his heir, they are forfeitable by outlawiy 
in a personal action" and by the statute 11 Geo II c 19 
though not by the common law°, they may be distreined for 
rent arrere The reason tor admitting the acquisition of this 
special pi opei ty, by tenants who have temporary interests, 
was foimeily given 4 * * * * * * 11 , and it was extended to tenants in fee, 
principally for the benefit of their creditois and therefoie, 
though the emblements are assets m the hands ot the executor, 
are forfeitable upon outlawry, and distreinable foi lent, they 
are not in other respects considered as personal chattels and 
particularly they are not the object of larceny before they 
ai e severed fi om the ground q 

6 The doctune of piopeity ausing from accession is also 
grounded on the right of occupancy By the Roman law, 

"'Perk §512 ° l Roll Abr 666 

" Bro Abr M emblements, 21 1 page 122 146 

5 Rep 116 i S Inst 109 


(4) Mr Christian controverts this doctnne, and I think, with justice, the 

right to emblements, so far from being a natural right founded on occu- 

pancy, seems to be one of the most Strictly technical rights in the law 

Possession and cultivation of land, indeed, while they continued, would 

naturally give a right to the crops and product of every kind , but this is a 
right to certain specified products, not to all, continued after the posses- 

sion of the land, and all interest in it has ceased The reason too is ob- 
vious, and artificial, encouragement of cultivation, by assuring to the culti- 
vator the produce of his labour This reason equally applies to tenant 

in fee, as to tenant for life, or years , it is the same thing to give a man 
the light of disposition, as to give him the thing itself, and when land was 
not devisable, the doctrine of emblements had this effect as to the crops 
The oldest tenant in fee might continue to cultivate with care, secure that 

he might dispose of the produce as he pleased 
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if any given corporeal substance leccned aftei wauls an 
accession by natural 01 by artificial means, as by the growth 
of vegetables, tire pregnancy of animals, the embroidering of 
cloth, or the conveision of wood or metal into vessels and 
utensils, the original owner of the thing was entitled by his 
right of possession to the propel ty of it under such it’s state 
of improvement r but if the thing itself, by such operation, 
was changed into a difleient species, as by making wine, oil, 
or bread, out of another’s gi apes, olives, or wheat, it belonged 
to the new operator , who w as only to make a satisfaction to 
the former proprietor for the materials which he had so con- 
verted ' And these doctunes aie implicitly copied and 
adopted by our Bracton 1 , and have since been confirmed by 
[ 405 ] many resolutions of the courts 11 It hath even been held, 
that if one takes aw r ay and clothes anothei’s wife oi son, and 
afterwards they return home, the gai mc»ts shall cease to be 
his property who piovided them, being annexed to the person 
of the child or woman w 

7 But in the case of confusion of goods, where those of 
two persons are so inteimixed that the seveial portions can 
he no longer distinguished, the English law partly agiees 
with, and partly differs from, the civil If the intei mixtuie 
be by consent, I apprehend that m both laws the propnetors 
have an interest in common, in pioportion to their lespective 
shares * But if one wilfully intermixes his money, corn, 
or hay, with that of another man, without his appiobation 
or knowledge, oi casts gold in like manner into another’s 
melting pot or crucible, the civil law, though it gives the sole 
property of the whole to him, who has not interfered in the 
mixture, yet allows a satisfaction to the other foi wlmt he 
has so impiovidently lost y But our law, to guard against 
fraud, gives the entire property , without any account, to him 
whose original dominion is invaded, and entleai otired to lx 
rendered uncertain without his owm consent 2 

r Intt 2 1 25, 26 31 TJ 6 1 5 w Moor 214 

3 hut 2 1 25 34 * Iwl 2 1 27, 28 1 Vern 217 

1 l 2 c 2&3 r i mt 2 ] 28 

“ Bro Abr hi jrropertie, 23 Moor 2 Poph 38 2 BuUtr 325 1 H#! 

20 Poph 38 PC 513 2 Vern 516 
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8 There is still another species of propeity, which (if it 
subsists by the common law) being grounded on laboui and 
invention, is moie properly leducible to the head of occu- 
pancy than any other , since the right of occupancy itself is 
supposed by Mr Locke “ and many others b , to be founded 
on the personal laboui of the occupant And this is the 
right, which an author may be supposed to have in Ins own 
original literal y compositions so that no other peison with- 
out his leave may publish or make prohtof the copies. When 
a man by the exeition of his lational powers has pioduced 
an onguml work, he seems to have cleaily a light to dispose of 
that identical woik as he pleases, and any attempt to vary the 
disposition he lias made of it, appeals to be an invasion of that [ 4-06 ] 
right Now the identity of a literaiy composition consists en- 
tnely in the sentiment and the language, the same conceptions, 
clothed in the same words, must nccessanly be the same com- 
position and wh itevei method be taken of exhibiting that 
composition to the ear oi the eye of another, by recital, by 
writing, oi by printing, in any numbei of copies, oi at any 
period pf time, it is always the identical woik of the author 
which is so exhibited, and no other man (it hath been thought) 
can have a right to exhibit it, especially foi profit, without 
theauthoi’s consent Tins consent may pei haps be tacitly 
given to all mankind, when an author suffers Ins work to be 
published by another hand, without any claim oi leseive of 
right, and without stamping on it any marks of owneislnp ; it 
being then a piesent to the public, like budding a chuich or 
bridge, oi laying out a new highway, but, m case the authoi 
sells a single book, or totally grants the copyiight, it hath 
been supposed, m the one case, that the buyer hath no more 
right to multiply copies of that book for sale, than he hath to 
imitate for the like purpose the ticket which is bought for ad- 
mission to an opera or a concert, and that in the othei, the 
whole property, with all it’s exclusive rights, is perpetually 
transferred to the grantee. On the other hand it is urged, 
that though the exclusive property of the manuscript, and all 
which it contains, undoubtedly belongs to the author, before 
it is printed oi published , yet, from the instant of publica- 
tion, the exclusive ngh t of an authoi or his assigns to the 

1 on Gov part 2 ch 5 b See png 8 
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sole communication of Ins ideas immediately vanishes and 
evapor 'tes , as being a right of too subtile and unsubstantial 
a nature to become the subject of property at the common 
law, and only capable of being guarded by positive statutes 
and special provisions of the magistrate 

The Roman law adjudged, that if one man wiote any thing 
on the paper or parchment of another, the writing should be- 
long to the owner ot the blank materials c meaning thereby 
the mechanical operation of writing, foi which it directed the 
[ 407 ] scribe to receive a satisfaction , foi in works of genius and 
invention, as in painting on another man’s canvas, the same 
law A gave the canvas to the pamtei As to any other pro- 
perty in the woiks of the understanding, the law is silent, 
though the sale of literal y copies, for the purposes of lecital 
01 multiplication, is certainly as antient as the times of Te- 
lence % Martial f , and Statius 8 Neither with us in Eng- 
land hath there been (till very lately) any final 11 determination 
upon the light of authors at the common law' 

But whatevei inherent copyright might have been sup- 
posed to subsist by the common law, the statute 8 Ann c 19 
(amended by stat 1 5 Geo III c 53) hath now declared that 
the author and his assigns shall have the sole liberty of print- 
ing and reprinting his woiks for the term of foil i teen years, 
and no longer ' , and hath also protected that propeity by ad- 
ditional penalties and forfeitures directing farther, that if, at 
the end of that term, the author himself be living, the right 
shall then return to him for another teim of the same dura- 


c St m char Its membrarusve tuts car- 
men vel historxam vel orationem Ttiius 
tcripSent, hujus corporis non Turns sed 
tu domtnus esse vtderis. Inst 2 1 3 ** 
See pag 404 

d Ibid § 34 

* Prol in Eunuch 20 

* Eptgr i 67 iv 72 xiu 3 xiv 194 

* Juv vu 83 

*> Since this was first written, it was 
determined in the case of Miller v Tay- 
lor, m B R Parch 9 Geo III 1769, 


that an exclusive and permanent copy- 
right in authors subsisted by the com- 
mon law But afterwards, in the case 
of Donaldson i Backet, before the house 
of lords, 22 Febr 1774, it was held that 
no copyright now subsists in authors, 
after the expiration of the several terms 
created by the statute of queen Anne 
1 By statute 15 Geo III c 53 some 
additional privileges m this respect are 
granted to the universities, and certain 
other learned societies. 
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tion(S) — an 3 a similar privilege is extended to the inventors 
of prints and engrav’ings, for the term of eight-and-twenty 


(5) Dy the 54 G 3 cl 56 the term of copyright in the author and lm 
assignee by instrument in writing, is extended to twenty-eight years abso- 
lutely, and for the life of the author if -he survives that period , whoever 
violates it, is liable to a special action on the case with double costs, and 
forfeiture of the pirated edition to the owners of the copyright, as well as 
to a penalty of threepence a sheet, to be paid one moiety to the king, and 
the other to any informer who shall sue for it 

No subject has been more discussed, either in its general principles, or 
particular details, than that of literary property , the abstract and absolute 
rights of authors to a property in the production of their intellects was 
long maintained by the gieatest ornaments of the bench and bar, and 
since the decision of that point finally in the negative, the extent to which, 
and the terms upon which a limited property should be granted by the 
legislature, have been equally matters of warm dispute These questions 
do not seem finally settled 

Under the last act it is expressly provided, that the neglect to enter a 
asork at Stationer’s Hall shall not at all affect the copyright, but that 
neglect is punishable with a penalty to be recovered by any common in- 
former , and the publisher is still obliged to suppty eleven copies of the 
first edition to the British Museum, and ten other public libraries, the 
copy for the British Museum to be on the best paper on which the work 
is panted, and those for the others on the paper of which the largest 
impies6ion for sale consists It is against this regulation that the prin- 
cipal complaints are now made , it is said to be an oppressive tax on the 
publishers of expensive works, and to operate as a restraint amounting 
almost to a prohibition of the publication of certain works, which are very 
costly, and limited in the number of copies It is probable that this ques- 
tion will again be submitted to the consideration of the legislature 

Upon the principle of preventing a civil injury which a court of law can 
only redress, the court of chancery interferes to protect the owners of 
copyright by issuing an injunction to restrain the sale of pirated copies, 
and an order to produce an account of such copies printed and sold This 
has carried the greater number of cases on the subject into those courts 
The principle on which the court interferes, is the protection of property , 
it requires, therefore, a clear title in the party complaining, as the condition 
of its interference It follows from this, that the work must be of such a 
nature, that damages might be recovered in a court of common law for 
pirating it , that is, it must be a work neither of an uffmoral, scandalous, 
or libellous character Whether the work was in manuscript or print, and 
whether the author did or did not intend to make a profit by its publi- 
cation, is Immaterial If the right or the infringment be disputed in fact, the 
court will sometimes direct an issue to be tried in a court of common law, 
and finally sustain or dissolve the injunction according to the result of 
that trial See Wcdcot v Walker, 7 Ves J 1 Southey v Sherwood , 
2 Mer 435 

c, a 2 It 
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years, by the statutes of 8 Geo II c 13. and 7 Geo. III. c.38. 
besides an action for damages, with double costs, by statute 
17 Geo III c, 57 ( 6 ) All which parliamentaiy protections 
appear to have been suggested by the exception in the statute 
of monopolies, 21 Tac. I c 3 which allows a loyal patent ol 
privilege to be granted lor fourteen 3 ears to any inventoi of 1 
new manafacttue, tor the sole woi king or making of the same, 
by virtue whereof it is held, that a temporal y pi opeity theiein 
becomes vested in the king's patentee k ( 7 ) 

k 1 Vcrn i>2 


It should be obseived m conclusion, that the statutes of copyright are 
considered to have reference to British printing, md British publication 
If an author prints and publishes abroad, and does not use due diligence 
to become the first printer and publisher here also, any third person pro- 
curing thewoik from abroad, may innocently print and publish it here 
Clementi v Walker , 2 B &C 861 

(6) The principle of these lets has been extended by the 38 G 5 < 71 , 
and the 540 s c 56 to the case ol sculpture The copyright (it it maybe 
so called) of all models, copies, or casts, of any subject bung matterof mven- 
Uoit in sculpture or relief, is vested m the first author or his assignee, for the 
term of fourteen years, and fourteen more if the author is alive at the end 
of the Hi st fourteen, provided the proprietor’s name with the date be 
affixed before the first publication Whoever violates this right, is subject 
to an action on the case by thfe proprietor, in which, besides such damages 
as a jury shall give, he shall pay double costs of suit, but the action must 
be brought within six months after discovery of the offence 

(7) I forbear to go into ahy analysis of the numerous cases, which are to 
be found in the books on the subject of patents The two mam conditions 
of a legal patent are implied in the text — the thing in favour of which it 
is granted, must be a nqw original invention, as brought into practice , and 
the patentee must furnish so clear a specification of it, that the public maj 
be able to have the benefit of it as fully and as cheaply as the patentee 
himself, at the end of the foui teen years, during which he is rewaided for 
his ingenuity by having the sole making of it I beg to reler the student 
to Sir W D Evan’s note on the stat of James, in his Collection of the 
Statutes, vol n p 5 
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CHAPTER THE TWENTY SEVENTH. 

04 TITLE BY PREROGATIVE and 
FORFEITURE. 


A, SECOND method ot iu[unmg piopeity in peisonal 
chattels is by the king's p> ei ogative vv lieieby a right may 
accrue either to the crown itself, or to such as claim undei 
the title ot the ciown, as by the king’s grant, or by prescnp- 
tion, which supposes an antieul giant 


Such in the fiist place aie all tnbutes, taxes, and customs , 
whether constitutionally inherent in the crown, as flowers ol 
the preiogative and blanches of the census tegalis or antient 
royal revenue, or whethei they be occasionally created by 
authouty of pailiament, ol both which species ot revenue 
we tieated largely in the former volume In these the kiug 
acquires and the subject loses a propel ty, the instant they 
become due it paid, they aie a chose in possession, it unpaid, 
a chose in action Hither also may be refei red all torfcitui es, 
fines, and amercements due to the king, which ncciue by 
virtue of his antient pierogative, oi by paiticular modern 
statutes which revenues created by statute do always assi- 
milate, or take the same nature, with the antient revenues , 
and may therefore be looked upon as arising fiom a kind of 
artificial oi secondary prerogative And, in eithei case, the 
owner of the thing forfeited, and the person fined or amerced, 
lose and part with the property of the forfeituie, fine, oi 
amei cement, the instant the king or his grantee acquires it. 

In these several methods of acquiring propeity by pieroga- 
tive there is also this peculiar quality, that the king cannot 
have a joint property with any person in one entire chattel, 
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or such a one as is not capable of division or separation, but 
where the titles of the king and a subject concur, the king 
shall have the whole in like manner as the king cannot, 
either by grant or contract, become a joint-tenant of a chattel 
real with another person*, but by such grant or contract shall 
become entitled to the whole in severalty. Thus, if a horse 
be given to die king and a private person, the king shall 
have the sole property if a bond be made to the king and a 
subject, the king shall have the whole penalty , the debt or 
duty being one single chattel b , and so, if two persons have 
the property of a horse between them, or have a joint debt 
owing them on bond, and one of them assigns his part to the 
king, or is attainted, whereby his moiety is forfeited to the 
ciown , the king shall have the entire horse, and entne djebt c . 
For, as it js not consistent with the dignity of the crown to 
be partner with a subject, so neither does the king ever lose 
lus right in any instance, but wheie they interfere, his is 
always preferred to that of another person d from which two 
principles it is a necessary consequence, that the innocent 
though unfortunate partner must lose his share in both the 
debt and the horse, or in any other chattel m the same cir- 
cumstances 

This doctnne has no opportunity to take place in certain 
other instances of title by preiogative, that remain to be 
mentioned as the chattels thereby vested are originally and 
solely vested in the crown, without any transfer or derivative 
assignment either by deed or law from any former proprietor. 
Such is the acquisition of property in wreck, m treasure-tiove, 
in waifs, in estrays, in royal fish, m swans, and the like , 
[ 410 ] which are not transfei > cd to the sovereign from any foimer 
owner, but are originally inherent in him by the rules of law, 
and are derived to particular subjects, as royal franchises, by 
his bounty These are ascribed to him, partly upon the 
particular reasons mentioned in the eighth chapter of the 
former book , and partly upon the general principle of their 
being bona vacantia, and therefore vested m the king, as well 

* See pag 184 c Cro Ehz 263 Plowd 323. 

* Fit* Air, 1. dettc, 38 Plowd Finch Law 178 10 Mod 245 

243. * Co Lit 30 
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to preset ve the peace of the public, as 41 trust to employ 
them for the safety and ornament of the commonwealth 

There is also a kind of prerogative copyright subsisting in 
certain books, which is held to be vested in the ciown upon 
different reasons Thus, 1 The king, as the executive 
magistrate, has the right of promulgating to the people .ill 
acts of state and government 1 ins gives him the exclusive 
privilege of printing, at his own press, or tint of his grantees, 
all acts of parliament, pi oclamahons, and ouln s> of council 
l 2 As supreme head of the church, lie hath a right to the 
publication of all liturgies and books of i/ivint set vice 3 He 
is also said to have a right by purchase to the copies of such 
lali-boolcs, gi ammai s, and other compositions, as were com- 
piled or tiarislated at the expence of the ciown And upon 
these two last principles, combined, the exclusive right of 
punting the translation of the Bible is founded ( 1 ) 

Tiifre still remains another species of pieiogative pro- 
perty, founded upon a very diffeicnt pi maple tiom any that 
have been mentioned before, the property of such animals 
feiae naturae , as are known by the denomination of game , 
with the right of pursuing, taking, and destroying them 
which is vested in the king alone, and fiom him derived to 
such of his subjects as have received the grants of a chase, a 
park, a fiee wairen, 01 free hsheiy This may lead us into 


(1) It has been argued tiiat copyright in the king and his subjects stands 
on the same foundation of property, and therefore that when it was deter- 
mined, that no such right existed in the latter, it should have followed, 
that there was none in the former See Evans’ Coll of Stnt vol 14 p 1 5 
But it should be remembered, that in the case of Donaldson v Beckett, re- 
ferred to at p 407 , a majority of judges, affhmed the existence of such a 
right in the subject at common law, but held that it was restrained or taken 
away by the statute, which statute would have no operation on the same 
right in the king 

Lord Camden, however, treated this foundation of copyright in the 
crown with great contempt, and specifically as applied to the translation 
of the Bible It seems perhaps, therefore, safer to rest it on those grounds 
of public convenience, which are the best foundations of all prerogative 
rights, and at all events, the right itself has now bee 1 admitted for so 
many centuries, that even they who oppose it in theory, confess that it 
cannot in practice be attacked with any success 

o o 4 
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an xnquuy concerning the original of these tianchises, oi 
royalties, on which we touched a little in a formei chapter f 
C * 1 1 3 the right itself being an incorporeal hereditament, though the 
fruits and piofits of it die of a peisonal nature 


In tlit. fust place then we have alieady shewn, and indeed 
it cannot be denied, that by the law of nature eveiy man, 
from the prince to the peasant, has an equal right of pur- 
suing, and taking to his own use, all such creatures as die 
jeiae nafuiai, and theieloie the piopeity ot nobody, but 
liable to be seized by the III st occupant And so it v»as held 
by the impel nil law, even so late as Justinian’s time “ Feme 
“ igihn bistiae, etvoluaes , it pibi( ■*, et omnia ammalia quae 
man, c<elo, it ten a nusumtio, tirnul atqui ab aliquo capta 
“ jucunt, pue gentium statim i/lins es.si mapiunt (ptod enim 
“ ante nulhm ist, id natuiali mtwne occupanti con cedi tm ! ” 
Hut it follows from the veiy end and constitution of society, 
that this natural light, as well as many otheis belonging to 
man is an individual, ifiay be lestiamed by positive laws 
enacted foi leasons ot state, oi ten the supposed benefit of 
the communitj This lestnction may be either with lespect 
to the place, in winch this light may oi may not be exercised, 
with respect to the animals, that aie the subject of this right ; 
oi with respect to the persons allowed oi foi bidden to exer- 
cise it And, m consequence of this authonty, we find that 
the municipal laws of many nations have exerted such power 
ol lestiamt, ha\e in geneial foibidden the entering on an- 
otliei man’s grounds, foi any cause, without the Owner’s 
leaie , have extended their piotection to such particular 
animals as aie usually the objects of pursuit, and have in- 
vested the prerogative ol hunting and taking such animals in 
the sovcieign of the state only, and such as he shall authonse 1 ' 
Many reasons have concui red foi making these constitutions 
as, 1 Foi the encouragement of agriculture and improvement 
ot lands, by giving eveiy man an exclusive dominion over his 
own soil 2 'Foi pieseivation of the several species ot these 
animals, which would soon be extirpated by general liberty 
'i For prevention of idleness and dissipation m husbandmen, 


1 pp as, 3!) 

>• hist 2 i u 
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artificers, and ollieis of lowei rank, which would be the un- 
avoidable consequence of universal licence 4 . For pre- 
vention ol popular insui rections and resistance to the govern- 
ment, by disamung the bulk of the people which last is a 
reason oftenet meant than avowed by the makers of forest 01 
game laws N01, ceitamly, m these prohibitions is there 
any natural injustice, as some have weakly enough sup- 
posed , since, as PuffendorfF observes, the law does not 
hereby take from any man his piesent pioperty, or what was 
aheady Ins own, but barely abndges him ol one means ol 
icqumng a future property, that ot occupancy which indeed 
the law of natme would allow him, but ot which the laws ot 
society have in most instances \eiy justly and leasonably 
deprived him 

Yei, howevei defensible these piovisions m geneial may 
be, on the footing of leason, 01 justice, or civil policy, we 
must notwithstanding acknowledge that, in their piesent 
shape, they owe then immediate original to slavery It is not 
till after the 111 upturn of the northern nations into the Roman 
empire, that we read ot any other prohibitions, than that 
natural one of not sporting on any private giounds without 
the owner’s leave, and anothei of a more spmtual nature, 
which was rathei a rule of ecclesiastical discipline, than a 
branch of municipal law. The Roman 01 civil law, though 
it knew no restriction as to pet sons or animals, so far regarded 
the article of place, that it allowed no man to hunt or sport 
upon another’s ground, but by consent of the owner of the 
soil “ Qui alienum Jiindum ingreditur, venandi aut aucupandi 
“ gratia, potest a domino, si is provider it, prohibem ne ingt c- 
diatur k ” For if there can, by the law ot nature, be any 
inchoate imperfect property supposed in wild animals before 
they are taken, it seems most probable to fix it tn him upon 
whose land they are found. And as to the othei restriction 
which relates to pet sons and not to ' place, the pontifical or 
cation law 1 interdicts “ venationes, et sylvaticas mgationes cum 
“ cambus et accipitr ibus,” to all cletgymen without distinction ; 
grounded on a saying of St. Jeiome™ that it never is recorded f 413 ] 


' Warburton'i. Alliance, J24 
1 Just 1 1 $ 12 
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that these diversions were used by the saints, or primitive 
fathers And the canons of our Saxon church, published in 
the reign of king Edgar ", concur in the same prohibition 
though our secular laws, at least after the conquest, did, even 
in the times of popery, dispense with this canonical impedi- 
ment and spmtual persons were allowed by the common 
law to hunt for their recreation, in order to render them fitter 
for the performance of their duty as a confirmation whereof 
we may observe, that it is to this day a branch of the king’s 
prerogative, at the death of every bishop, to have lus kennel 
of hounds, or a composition in lieu thereof 0 . 

Bur, with regard to the rise and original of our piesent 
civil prohibitions, it will be found that all forest and game 
laws were introduced into Europe at the same tune, and by 
the same policy which gave birth to the feodal system , when 
those swarms of barbarians issued from their northern lme, 
and laid the foundations of most of the present kingdoms of 
Europe on the rums of the western empire For when a 
conquering general caine to settle the economy of a van- 
quished country, and to part it out among Ins soldieis or 
feudatories, who weie to render him militaiy seivice for such 
donations , it behoved him, in ordei to secure his new acqui- 
sitions, to keep the rustici, or natives of the country, and all 
who were not his military tenants, in as low a condition as 
possible, and especially to prohibit them the use of aims. 
Nothing could do this more effectually than a piolnbition 
of hunting and sporting and therefore it was the policy of 
the conqueror to reserve this right to himself, and such oil 
whom he should bestow it , which were only his capital 
feudatories or greater barons And accordingly we find, m the 
feudal constitutions p , one and the same law prohibiting the 
rustici m general from carrying arms, and also pioscnbmgthe 
use of nets, snares, or other engines for destroying the game 
£ *1* ] This exclusive privilege well suited the martial genius of the 
conquering troops, who delighted m a sport q which, in it’s 


* cap 64 Wilk 86 founder of the Mogul and Tartarian 

° 4 Inst 309 empire, published A D* 1205 there 

p Feud 12 tat 27 ^5 is one which prohibits the killing of all 

* In the laws of Jenghis. Khan, game from March to October , that 
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pursuit and slaughter, bore some resemblance to war Fita 
omms (says Caesar, speaking of the antient Germans) in 
venatiombus atque m studns rei mihtans consistit x . And 
Tacitus m like manner observes, that quottes bella non meunt , 
multum venatibus, plus per otium transigunt * And indeed, 
like some of their modern successors, they had no other 
amusement to entertain their vacant hours , despising all arts 
as effeminate, and having no other learning, than was couched 
in such rude ditties as were sung at the solemn carousals 
which succeeded these antient huntings And it is remarkable 
that, in those nations where the feodal policy remains the 
most uncorrupted, the forest or game laws continue in their 
highest rigour In France all game is properly the king’s , (2) 
and in some parts of Germany it is death for a peasant to be 
found hunting in the woods of the nobility f 

With us in England also, hunting has ever been esteemed 
a most pnncely diversion and exercise. The whole island 

the court and soldiery might find plenty 1 c 15 

enough in the winter, during their recess ‘ Mattheus de Cnmm c 3 til 1 
from war (Mod Unir Hist it 468 ) Carpzov Practic Saxonic, j) 2 c 84 

r De Bell Gall l 6 c 20 


(2) In 1789 the antient game laws of France were repealed, according 
to the present system, game is not property, nor is the right of sporting 
unlimited Every man who possesses landed property may sport on it, at 
limited times, and with a license, called a permit de chasse, or port d’armes , 
and any man sporting, even at those times, and with a port d’armes, on 
another’s land without his permission, is liable to an action for damages, and 
to pay the proprietor and the commune each a fine , such fine increasing in 
amount if the land be inclosed, and doubled and trebled on repetition of 
the offence Under certain circumstances, the arms, and even the person 
may be seized , but in all cases, the game killed is the property of the 
sportsman killing it 

For the execution of these laws there are certain officers called gardes 
champttres, and gardes chasse , the former every proprietor may have for 
his own domains, and they answer very much to our game-keepers, the 
latter are public officers — the same persons often fill' both functions 

The port d’armes seems partly a financial, partly a municipal regulation, 
it is paid for, as our certificate , the price in 1816 was reduced to fifteen 
francs And I find that a loss of the droit du port d’armes is a consequence 
of conviction of several crimes, distinct from an incapacity of serving in 
the army See Code Penal 28 42 

See Manuel de* Chasseurs , ou Code de la Chaste. Par Blanc St Bonnet 
Pans 1821 
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was replenished with all sorts of game m the times of the 
Bi itons , who lived in a wild and pastoial manner, without 
enclosing or unpioving then grounds, and derived much of 
their subsistence from the chase, which they all enjoyed in 
common. But when husbandry took place under the Saxon 
government, and lands began to be cultivated, improved, and 
enclosed, the beasts naturally fled into the woody and desart 
tracts , which were called the forests, and, having never been 
disposed of in the first distribution of lands, were therefore 
held to belong to the ciown. These weie filled with great 
plenty of game, which our loyal spoitsmen leserved for their 
own diveisiOn, on pain of a pecuniary forfeiture for such as 
interfered with their sovereign But evuy freeholder had the 
full liberty of sporting upon his own territories, provided he 
abstained from the king’s forests as is fully expiessed m the 
laws of Canute v , and of Edward the Confessor u “ Sit quilibet 
“ homo dignus venationc sua , in s>/lva,et in agus, sibi pi opr us, 
“ ct m domtmo sua et abstmcat omnis homo a venarns regtts, 
“ ubicunqne paccm us habere volueut ” which indeed was the 
antient law of the Scandinavian continent, fiom whence Canute 
probably derived it “ Cinque enim inptopno j undo quamlibet 
“ feram quoquo modo venari pel mission w ” 

However, upon the Norman conquest, a new doctrine 
took place and the right of pursuing and taking all beasts 
of chase or venari/, and such othei animals as were accounted 
game, was then held to belong to the king, or to such only 
as were authorised under him And this as well upon the 
principles of the feodal law , that the king is the ultimate pro- 
prietor of all the lands in the kingdom, they being all held of 
him as the chief lord, or lord paramount of the fee , and that 
therefore he has the 1 lght of the universal soil, to enter thereon, 
and to chase and take such creatuies at his pleasure as also 
upon another maxim of the common law, which we have fre- 
quently cited and illustrated, that these animals are bona Va- 
cantia , and, having no other owner, belong to the king by his 
prerogative. As therefore the former reason was held to vest 
in the king a right to pursue and take them any where , the 

’ c 77 w Stiernhook de jure Sueon . I 2 c 8 

• «. 36 
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latter was supposed to give the king, and such as he should 
authorize, a sole and exclusive right 

This right, thus newly vested in the crown, was exerted 
with the utmost rigom, at and after the time of the Norman 
establishment , not only m the antient forests, but in the new 
ones which the conqueror made, by laying together vast tracts 
of country depopulated foi that pin pose, and reset ved solely 
for the king’s royal diversion, in which were exercised the [ 416 ] 
most hoi rid tyrannies and oppressions, under colour of forest 
law, for the sake of preserving the beasts of chase to kill any 
of which, within the limits of the foiest, was as penal as the 
death of a man And, in pursuance of the same principle, 
king John laid a total interdict upon the winged as well as the 
four-footed cieation “ capturam avium pei totam Angliam 
into dixit*” The cruel and insupportable haidships, which 
these forest laws cieated to the subject, occasioned ou> ances- 
tors to be as zealous for their reformation, as for the relaxation 
of the feodal rigours and the other exactions intioduced by the 
Noiman family, and accoidingly we find the immunities of 
carta de foicsta as warmly contended for, and extorted from 
the king with as much difficulty, as those of magna carta itself. 

By this charter, confhmed in parliament y , many forests were 
disafforested, or stripped of their oppressive privileges, and 
regulations were made in the legimen of such as remained; 
particularly z killing the king’s deer was made no longer a 
capital offence, but only punished by a fine, imprisonment, or 
abjuration of the lealm And by a variety of subsequent sta- 
tutes, together with the long acquiescence of the crown without 
exerting the forest laws, this prerogative is now become no 
longer a grievance to the subject. 

But, as the king leserved to himself the Jbtests for his own 
exclusive diversion, so he granted out from time to time other 
tracts of lands to his subjects under the names of chases or 
parks *, or gave them licence to make such in their own 
grounds, which indeed aie smaller forests, m the hands of 
a subject, but not governed by the forest laws and by the 


* M Paris, SOS 

* 0 Hen III 


'■ cap 10 

1 See png S8 
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common law no person is at liberty to take or kill any beasts 
of chase, but such as hath an antient chase or park ; unless 
they be also beasts of prey 

As to all inferior species of game, called beasts and fowls 
of warren, the liberty of taking or killing them is another 
franchise oi royalty, derived likewise fiom the crown, and 
called fee warren, a word which signifies preservation or 
custody as the exclusive liberty of taking or killing fish m a 
public stream or river is called a free fishery of which, how- 
ever, no new franchise can at present be granted, by the ex- 
press provision of magna cat ta, c 16 ^ The principal inten- 
tion of granting to any one these franchises or liberties was m 
order to protect the game, by giving the grantee a sole and 
exclusive power of killing it himself, provided he prevented 
other persons And no man, but he who has a chase or free 
warren, by grant from the crown, or prescription, which sup- 
poses one, can justify hunting or sporting upon anothei man’s 
soil , nor indeed, in thorough strictness of common law, either 
hunting oi sporting at all 

Howevfr novel this doctrine may seem, to such as call 
themselves qualified, sportsmen, it is a regulai consequence 
from what has been before delivered , that the sole right of 
taking and destroying game belongs exclusively to the king 
This appears, as well from the historical deduction here made, 
as because he may grant to his subjects an exclusive right of 
taking them , which he could not do, unless such a right was 
first inherent in himself. And hence it will follow, that no 
person whatever, but he who has such derivative right from 
the crown, is by common law entitled to take or kill any beasts 
of chase, or other game whatsoever. It is true, that by the 
acquiescence of the crown, the frequent grants of free warren 
in antient times, and the introduction of new penalties of late 
by certain statutes for preserving the game, this exclusive pre- 
rogative of the king is little known or considered , every man 
that is exempted fiom these modern penalties, looking upon 
himself as at liberty to do what he pleases with the game 
whereas the contrary is strictly true, that no man, however 


6 Mur. c.5 § 2 Sea pag 40 



Ch. 27 


OF THINGS 


4.18 


well qualified he may vulgarly be esteemed, his a right to en- 
croach on the royal pierogative by the killing of game, unless 
lie can shew a particular grant of fi ee wai ren , or a prescription, 
which presumes a grant , 01 some authority under an act of 
parliament As for the latter, I recollect but two instances 
wherein an express permission to kill game was ever given by 
statute, the one by I Jac I cap 27 altered by 7 Jac I cap 11 
and virtually repealed by 22 St 23 Car. II c 25 which gave 
authority, so long as they remained in force, to the owners of 
free wairen, to lords ot manors, and to all freeholders having 
40/ pei annum in lands of inheritance, or 80/ for life or lives, 
or 400/ personal estate (and their servants), to take partridges 
and pheasants upon their own, or their master’s, free warren, 
inheritance, oi freehold the other by 5 Ann. c. 14 which 
empowers lords and ladies of manois to appoint gamekeepers 
to kill game for the use of such lord or lady which with some 
alteration still subsists, and plainly supposes such power not 
to have been in them before The truth of the matter is, that 
these game laws (of which we shall have occasion to speak 
again in the fourth book of these Commentanes,) do indeed 
qualify nobody, except in the instance of a gamekeeper, to kill 
game , but only, to save the trouble and formal process of an 
action by the peison injured, who perhaps too might lemit the 
offence, these statutes inflict additional penalties, to be reco- 
vered either in a regular or summary way, by any of the king’s 
subjects from certain persons of inferior rank who may be 
found offending in this particulai But it does not follow 
that persons, excused fiom these additional penalties, are 
therefore authorized to kill game The circumstance of having 
100/ per annum , and the rest, are not properly qualifications, 
but exemptions And these persons, so exempted from the 
penalties of the game statutes, are not only liable to actions of 
trespass by the owners of the land , but also, if they kill game 
within the limits of any royal franchise, they are liable to the 
actions of such who may have the right of chase or free warren 
therein 

Upon the whole it appears, that the king, by his prero- [ 419 ] 
gative, and such persons as have, under his authority, the 
royal franchises of chase, park, free warren, or free fishery, 
are the only persons who 'may acquire any property, however 
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fiigitive and transitory, in these animals ferae natmae , while 
liying ; which is said to be vested m them, as was observed 
in a former chapter, propter pnvtlegium (3) And it must also 
be remembered, that such persons as may thus lawfully hunt, 
fish, or fowl, lattone pi ntlegit, have (as has been said) only 
a qualified property in these animals , it not being absolute 01 
permanent, but lasting only so long as the creatures lemam 
within the limits of such respective franchise 01 liberty, and 
ceasing the instant they voluntarily pass out of it It is held 
indeed, that if a man staits any game within his own grounds, 
and follows it into another’s, and kills it there, the pioperty 
remains m himself 1 And this is grounded on reason and 
natural justice 3 * * * * * * * 11 for the property consists m the possession , 
which possession commences by the finding U in his own 
liberty, and is continued by the immediate puisuit And so 
if a sti anger starts game in one man’s chase oi free wanen, 
and hunts it into another liberty, the pioperty continues in the 
owner of tho chase or wanen , this property arising from 
privilege e , and not being changed by the act of a mere 
stranger Or if a man starts game on another’s private 
grounds and kills it there, the property belongs to him in 
whose ground it was killed, because it was also started there f . 
the property arising ratione soli Whereas, if, alter being 

c 1 1 Mod 75 = Lord Itaym 25 1 

4 Puff de J n & g 1 4 c 5 r /fad 


(3) Mr Christian, in a note on this passage has, I think, successfully 

controverted the general doctrine laid down by the author He has 

pointed out, that it cannot follow that the king and his grantees have a 

sole right to take game either from feudal principles, because he is the 

ultimate proprietor of all land, nor from the fact that animals ferae natures 

are bona vacantia And he has cited a good deal of authority to show 

that at common law eveiy person ratione soli had a right to take game on 
his own lands 

The question is not of much practical importance , on the one hand it 

is clear that by statute law a person unqualified cannot kill the game even 
on his own estate , on the other, it is equally clear by common law, that 
he may preserve it, and that no man, however qualified, or whatever 
ultimate rights he may have in the soil, unless he has the franchise of 
chase or free warren, can enter to destroy game without subjecting himself 
to an action of trespass Even the lord of a manor cannot enter on his 
copyholder’s land without the same consequence 
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started there, it is killed m the grounds of a third person, the 
propel ty belongs not to the owner of the first ground, because 
the property w local , nor yet to the owner of the second, be- 
cause it was not started m his soil, but it vests m the person 
who started and killed it s , though guilty of a trespass against 
both the ownei s 

III I proceed now to a third method, whereby a title C 420 1 
to goods and chattels may be acquired and lost, viz by foi - 
feitwe , as a punishment for some crime or misdemesnor 
m the party forfeiting, and as a compensation for the offence 
and injury committed against him to whom they are forfeited 
Of forfeitures, considered as the means whereby real pro- 
perty might be lost and acquired, we treated in a former 
chapter h It remains therefore m this place only to mention 
by what means, oi for what offences, goods and chattels 
become liable to forfeiture, 

In the vauety of penal laws with which the subject is at 
present encumbered, it were a tedious and impracticable task 
to reckon up the various forfeituies, inflicted by special sta- 
tutes, for particular crimes and misdemesnors , some of 
which are mala in se, or offences, against the divine law, 
either natural or revealed , but by far the greatest part are 
mala prohibita, or such as derive their guilt merely from their 
prohibition by the laws of the land such as is the forfeiture 
of 405 per month by the statute 5 Eliz c 4 lor exercising 
a trade without having served seven years as an apprentice 
thereto (4), and the forfeiture of 10/ by 9 Ann c 23. for 
printing an almanack without a stamp I shall therefore con- 
fine myself to those offences only, by which all the goods 
and chattels of the offender are forfeited referring the stu- 
dent for such, where pecuniary mulcts of different quantities 
are inflicted, to their several proper heads, under which very 
many of them have been or will be mentioned , or else to 
the collections of Hawkins and Burn, and other laborious 

8 Farr 18 Lord Raym 231 h See pag 267. f 


(4) This is repealed by 54 G 3 c 96 , as is the forfeiture under the sta- 
tute of 9 Anne, c 23 by subsequent stamp acts 
VOL. II H H 
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compilers. Indeed, as most of these foifeitures belong to 
the crown, they may seem as if they ought to have been 
referred to the preceding method of acquiring personal pro- 
perty, namely, by prerogative. But as, in the instance of 
partial forfeitures, a moiety often goes to the informer, the 
poor, or sometimes to other persons , and as one total for- 
feiture, namely, that by a bankiupt who is guilty of felony 
[421 ] by concealing his effects, accrues entirely to his creditors, 
I have therefore made it a distinct head of transferring 
pioperty 

Goods and chattels then are totally forfeited by convic- 
tion of high (reason oi misprision of treason , of petit t> eason , 
of felony m general, and particularly of felony de se, and of 
manslaughter , nay even by conviction of excusable homicide ' , 
by outlawry for treason or felony, by conviction of petit lai- 
ceny by fight , in treason or felony, even though the party 
be acquitted of the fact , by standing mute, when arraigned 
of felony, by drawing a weapon on a judge, or striking any 
one in the pr esence of the king’s courts by praemunire , \rg pre- 
tended prophecies , upon a second conviction , by owling , 
by the residing abroad of artificeis (5) , and by challenging to 
fight on account of money won at gaming All these of- 
fences, as will more fully appear m the fourth book of 
these Commentaries, induce a total forfeiture of goods and 
chattels 

And this forfeiture commences from the time of conviction, 
not the time of committing the fact, as in forfeitures of 
real property For chattels are of so vague and fluctuating 
a nature, that to affect them by any relation back, would be 
attended with more inconvenience than m the case of landed 

1 Co Litt 391 2 Inst SIC S Inst 56 


(5) See Vol IV p 160 n (13) and 154 n (1) But it had escaped me 
when the latter note was written and printed, that the offence of owhng may 
be considered to have been expunged from the statute book by the 5G IV 
c 47 which repealed all the prohibiting statutes on the subject, imposing 
only a moderate duty on the exportation of wool, hare and coney skins, 
and leaving tbht of sheep or lambs alive, perfectly unrestrained 
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estates and part, if not the whole of them, must be ex- 
pended m maintaining the delinquent, between the time of 
committing the fact and his conviction Yet a fraudulent 
conveyance of them, to defeat the interest of the crown, is 
made void by statute 13 Eliz c 5 
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or TITLE m CUSTOM. 


FOURTH method of acquiring pioperty in things 
personal, or chattels, is by custom whereby a right 
vests in some paiticular persons, either by the local usage ot 
some particulai place, or by the almost genei al and universal 
usage of the kingdom. It were endless slioukl I attempt to 
enumerate all the several kinds of special customs, which may 
entitle a man to a chattel inteiest m different paits of the 
kingdom , I shall therefore content myself, with making some 
observations on three sorts of customary interests, which ob- 
tain pietty generally throughout most paits of the nation, 
and are therefore of mote unnersal concern, viz liniots , 
moituaucs, and ken -looms 

1 Hfiuots, which were slightly touched upon in a for- 
mer chaptei “, are usually divided into two sorts, henot-set- 
vicpy and heriot-cwtfowi The formei are such as are due upon 
a special reservation in a grant or lease of lands, and therefore 
amount to little more than a mere rent b the latter arise 
upon no special reser\ation whatsoever, but depend merely 
upon immemorial usage and custom c Of these therefore w e 
are here principally to speak and they are defined to be a 
customary tribute of goods and chattels, payable to the lord 
of the fee on the decease ot the owner of the land ( 1 ) 

* Pag 97 b 2 Saund 166 "Co Cop §24 


(1) By custom, a henot may be due upon uhenatton, as well as on the 
decease of the tenant. 1 Scnven 431 
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The first establishment, if not introduction, of compul- 
sory heriots into England, was by the Danes and we find 
m the laws of king Canute d the several hei egeates or heriots 
specified which were then exacted by the king on the death 
of divers of his subjects, according to their respeetne digni- 
ties , from the highest eerie down to the most inferior ihcgne 
or landholder These for the most part, consisted m arms, 
horses, and habiliments of war , which the word itself, ac- 
cording to sir Henry Spelman % signifies These were de- 
livered up to the sovereign on the death of the vasal, who 
could no longer use them, to be put into othei hands for the 
service and defence of the country And upon the plan ot 
this Danish establishment did William the Conqueror fashion 
his law of reliefs, as was foimerly observed f , when he ascer- 
tained the precise relief to be taken of eveiy tenant in chi- 
valry, and, contraiy to the feodal custom and the usage of Ins 
own duchy of Normandy, requued arms and implements of 
war to be paid instead of money. 8 

The Danish compulsive heriots being thus tinnsmuted 
into reliefs, underwent the same several vicissitudes as the 
feodal tenures, and in socage estates do frequently remain to 
this day m the shape of a double rent payable at the death of 
the tenant the heriots which now continue among us, and 
pieserve that name, seeming rather to be of Saxon pa- 
rentage, and at first to have been merely discretionary h . 

These are now for the most part confined to copyhold 
tenures, and are due by -custom only, which is the life of all 
estates by copy and perhaps are the only instance where 
custom has favoured the lord For this .payment was ori- 
ginally a voluntary donation, or giatuitous legacy of the te- 
nant, perhaps m acknowledgment of his having been raised a 
degree above villenage, when all his goods and chattels were 
quite at the mercy of the lord , and custom, which has on the 
one hand confirmed the tenant’s interests in exclusion of the L 4>24 ] 
lord’s will, has on the other hand established this discretional 
piece of gratitude into a permanent duty. An henot may 


d c 69. 

• of feuds, e. 1 8 
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« LL Gull Coiiq c. 22, 24 

11 Lambard Perarab of Kent, 492. 
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also appertain to free land, that is held by service and suit 
of court , in which case it is most commonly a copyhold 
enfranchised, whereupon the henot is still due by custom. 
Bracton 1 speaks of heriots as frequently due on the death of 
both species of tenants “ est qmdevi alia praestatio quae nomi- 
“ natur heiiettum et que nullarn comparationem kabeat ad 
“ relevium, scilicet , ubi tenens, liber vel servus, inmortesua, 
“ dominion suum , de qua tenuent , i espicit de mehoi i averio suo, 
“ vel de secundo meliori, secundum diver sam locorwn consuetudi- 
“ nem And this he adds, “ magis Jit de gratia quam de 
“ jure ” in which Fleta k and Britton 1 agree thereby plainly 
intimating the original of this custom to have been merely 
voluntary, as a legacy from the tenant though now the im- 
memorial usage has established it as ot right in the lord 

This henot is sometimes the best live beast, or overturn, 
which the tenant dies possessed of (which is particularly de- 
nominated the villein’s relief in the twenty-ninth law of king 
William the Conqueror), sometimes the best inanimate good, 
under which a jewel or pjece of plate may be included but 
it is always a personal chattel, which, immediately on the 
death of the tenant who was the owner ot it, being ascer- 
tained by the option of the lord m , becomes vested in him 
as his property , and is no charge upon the lands, but merely 
on the goods and chattels The tenant must be the owner 
of it, else it cannot be due , and therefore on the death of 
a feme-coyert no henot can be taken , for she can have no 
ownership in things personal In some places there is a 
customary composition m money, as ten or twenty shillings 
m lieu of a heriot, by which the lord and tenant are both 
bound, if It be an indisputably antient custom ; but a new 
composition of this sort will not bind the representatives of 
either party s for that amounts to the creation of a new cus- 
tom, which is now impossible (2) 

' l 2 c. 36 § 9. ™ Hob. 00 

L l S c 18 ” Keilw 84 4 Leon 239 

1 c 69' ® Co Cop § 31 


(2) Jo a recent case of Garland v Tekytt, 2 Bingh 273 , the subject of 
henot custom was much considered , and some doubt was thrown upon 

17 the 
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2. Mortuaries are a sort of ecclesiastical heriots, being 
a customaiy gift claimed by and due to the minister in very 
many parishes on the death ot his prtushioners They seem 
originally to have been, like lay heriots, only a voluntary 
bequest to the church , being intended, as Lyndevvode in- 
forms us from a constitution of archbishop I.angliam, as a 
kind of expiation and amends to the clergy for the personal 
tithes, and other ecclesiastical duties, which the laity in their 
lifetime might have neglected or forgotten to pay For this 
purpose, after p the lord’s henot or best good was taken out, 
the second best chattel was reserved to the church as a mor- 
tuary “ si decedens plura liabuerit ammalia , optimo an de 
“ jute Juerit debitum reservato , ecclesiae suae sine dolo, Jtaude, 
“ seu contradictionc qualibet , p>o i ecompensatione subtractionis 
“ decimat um personahum, nccnon et oblationum , secundum 
“ melius animal i eservc fur, post obi turn, pro salute animae suae' 1 ” 
And therefore in the laws of king Canute r this mortuaiy is 
called soul-scot (paplj ceac) or symbolum animae. (3) And, 

p Co Iitt 185 r c 13 Wilk 130 

1 Provmc I I. tit 3 


the notion that heriots were originally rather matter of favour than of 
right, as not being rcconcileable with the state of tilings at their first origin, 
when not only the land, but also the personal property of the tenant (he 
being a villein) was the property of the lord It was observed that the heir 
alone rendered the henot, and the court threw it out as a conjecture, that 
the custom was referable to a state of society, still existing in some other 
countries, in which an inferior approaching a superior to ask a favour, 
always offered a gift , and that, so considered, a henot was more analogous 
to a relief, a species of tribute paid by the heir to the lord in order to 
secure his protection, and to induce the lord to confer on him the interest 
which had been determined by the decease of his former tenant 

The important point determined m the case was this, that though where 
a tenement subject to henot custom was divided, a henot, being an entire 
thing, would be due m respect of each portion, yet when it was reunited, 
the several heriots would cease (there being no special custom to preserve 
them ahve) and only one would be payable This determination over-rules 
the decision of the court of K B m the case of AUree v Scutt, 6 East. 
476. 

(3) In the chapter of Canute’s laws, just referred to by the author, the 
expression is, cequissimum eit ut pecunia scpulchrahs semper concedatur ad 
apertum sepulchrum The expression is almost precisely the same m the 
Lrtber ConsMultonuvt of Ethelred Wilk 1 1 4 In the Consilium JEnhamense , 
the payment is called anxmee census, and is directed as before, to be paid ad 
apertum sepulchrum Wilk. 121 
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in pursuance of the same principle, by the laws of Venice, 
where no personal tithes have been paid during the life of the 
party, they are paid at his death out of his merchandize, 
jewels, and other moveables ’ So also, by a similar policy, 
in France^ every man that died without bequeathing a part of 
his estate to the church, which was called dying without con- 
fession. , was formerly deprived of Christian burial 01 , if he 
died intestate, the relations of the deceased, jointly with the 
bishop, named proper arbitrators to determine what he ought 
to have given to the church, in case he had made a wdl. 
But the parliament, in 1409, redressed this giievance l . 

It was antiently usual m this kingdom to bring the mor- 
tuary to church along with the corpse when it came to be 
buried, and thence u it is sometimes called a cot se-present a 
term which bespeaks it to have been once a voluntary dona- 
£ 426 ] tion. However in Bracton’s time, so early as Henry III , we 
find it rivetted into an established custom insomuch that the 
bequests of heriots and mortuaries were held to be necessary 
ingredients m every testament of chattels “ Imprimis autem 
“ debet quilibet, qui testamentum facerit, dommum suum de me- 
“ lion re qtiam habuerit recognoscere , et postea ecclesiam de 
“ alia meliori ” the lord must have the best good left him as an 
heriot, and the church the second best as a mortuary. But 
yet this custom was different in different places ' “ quibusdam 
“ locis habet ecclesia melius averium de consuetudine s vel se- 
“ cundum, vel tertium melius , in qmbusdam nihil et ideo con- 
“ sideranda est consuetude) loci w ” This custom still varies in 
different places, not only as to the mortuary to be paid, but the 
person to whom it is payable. In Wales a mortuary or 
corse-piesent was due upon the death of every clergyman to 
the bishop of the diocese , till abolished, upon a recompence 
given to the bishop, by the stat. 1 2 Ann. st. 2 c. 6. And in 
the archdeaconry of Chester, a custom also prevailed, that 
the bishop, who is also archdeacon, should have, at the death 
of every clergyman dying therein, his best horse or mare, 
bridle, saddle, and spurs, his bebt gown or cloak, hat, upper 

* Panormitan ad Decretal l 3 1,20 u Selden, Hist of tithes, c 10 

c 32 » Bracton, l 2 c 26 FleL / 2 c 57 

* Sp L b 2S c 41 
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garment under Ins gown, and tippet, and also his best signet 
or ring * But by statute 28 Geo II. c 6 this mortuary is 
directed to cease, and the act has settled upon the bishop an 
equivalent in its room. The king’s claim to many goods, on 
the death of all prelates m England, seems to be of the same 
nature though sir Edward Coke y apprehends, that this is a 
duty due upon death and not a mottuaiy a distinction which 
seems to be without a diifeience For not only the king’s 
ecclesiastical character, as supreme ordinary, but also the 
species of the goods claimed, which bear so near a resemblance 
to those in the archdeacomy of Chester, which was an ac- 
knowledged mortuary, puts the matter out of dispute The 
king, according to the record vouched by sir Edward Coke, 
is entitled to six things the bishop’s best horse or palfrey, 
with his furniture , his cloak, or gown, and tippet , his cup [ 4.27 ] 
and cover, his bason and ewer, his gold ring, and, lastly, 
his muta canum, his mew or kennel of hounds , as was men- 
tioned in the preceding chapter 1 

This variety of customs, with regaid to mortuaries, giving 
■frequently a handle to exactions on the one side, and frauds 
or expensive litigations on the other , it was thought proper 
by statute 21 Hen. VIII. c.6 to reduce them to some kind 
of certainty. For this purpose it is enacted, that all mortu- 
aries or corse-presents to parsons of any parish, shall be taken 
m the following inanneY , unless where by custom less or 
none at all is due viz lor every person who does not leave 
goods to the value of ten marks, nothing for every person 
who leaves goods to the value of ten marks and under thirty 
pounds, 3s 4 d . , if above thirty pounds and under forty 
pounds, 6s 8 d . , if above forty pounds, of what value soever 
they may be, 10s. and no more. And no mortuary shall 
throughout the kingdom be paid for the death of any feme- 
covert, nor for any child, nor for any one of full age, that 
is not a housekeeper , nor for any wayfaring man , but such 
wayfaring man’s mortuary shall be paid m the parish to which 
he belongs And upon this statute stands the law of mortu- 
aries to this day. 


* » Cro Car. 237. 
» 2 I nit 491 
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3 . Heir-looms are such goods and personal chattels, as 
contrary to the nature of chattels, shall go by special custom 
to the heir along with the inheritance, and not to the execu- 
tor of the last proprietor The tei mination loom is of Saxon 
original ; in which language it signifies a limb or member » , 
so that an heir-loom is nothing else but a limb or member of 
the inheritance They are generally such things as cannot 
be talcen away without damaging or dismembering the free- 
hold otherwise the general rule is, that no chattel interest 
whatsoevei shall go to the heir, notwithstanding it be ex- 
pressly limited to a man and his heirs, but shall vest in the 
executor But deei in a real authorised paik, fishes m a 
[ 428 3 pond, doves m a dove-house, &c though m themselves per- 
sonal chattels, jet aie so annexed to and so necessaiy to the 
well-being of the inheritance, that they shall accompany the 
land wherever it vests, by either descent or purchase c For 
this leason also I apprehend it is, that the antient jewels of 
the crown are held to be heir-looms d , lor they are necessary 
to maintain the state, and suppoit the dignity, of the sove- 
reign foi the time being Charters likewise, and deeds, 
court-rolls, and other evidences of the land, together with the 
chests in which they are contained, shall pass together with 
the land to the heir, in the nature of hen -looms, and shall 
not go to the executoi * (4) By special custom also, in some 
places, carriages, utensils, and other household implements, 
may be heir-looms f , but such custom must be strictly 
proved. On the other hand, by almost general custom, 
whatever is strongly fixed to the freehold or inheritance, and 
cannot be severed from thence without violence or damage, 
“ quod ab aedibus non facile revelhtut g ,” is become a member 
of the inheritance, and shall thereupon pass to the heir , as 

* Spelm Gloss 277 ' Bro Abr tit chattelles, IS 

* Co Litt 188 f Co Litt 18 185 

c Ibid 8 * Spelm Gloss 277 

“ Ibid. 18 


(4) It is perhapB hardly worth observing, that Brook makes a distinction 
between a chest sealed (and I suppose locked) or not , if it be not sealed up, 
the executor is to have it The same distinction is taken in argument in 
Plowd p 523 ± 
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chimney-pieces, pumps, old fixed or dormant tables, benches, 
and the like h A very similar notion to which prevails in 
the duchy of Brabant , where they rank certain things move- 
able among those of the immoveable kind, calling them by a 
very particular appellation, praedia volantia, or volatile estates, 
such as beds, tables, and other heavy implements of furniture, 
which (as an authoi of their own oberves) “ dignitatem istam 
“ nacta sunt , ut villis , sylvis, et at dibus, alnsque praeritis, com- 
“ parentw , quod solidioia mobilia ipsis aedibus ex destinatione 
“ patrisfamilias cohaerere videantui , et pro parte ipsai um aedtum 
“ aestimentw ' ” 

Other personal chattels theie are, winch also descend to 
the heir in the nature of heir-looms, as a monument 01 tomb- 
stone m a church, or the coat-armour of his ancestor there 
hung up, with the pennons and other ensigns of honour, q 4.29 ] 
suited to his degree In this case, albeit the freehold of the 
church is in the parson, and these are annexed to that free- 
hold, yet cannot the parson or any other take them away or 
deface them, but is liable to an action from the heir k Pews 
m a church arc somewhat of the same nature, which may 
descend by custom immemorial (without any ecclesiastical 
concurrence) from the ancestor to the heir 1 But though the 
heir has a property in the monuments and escutcheons of his 
ancestors, yet he lias none m their bodies or ashes , nor can 
he bring any civil action against such as indecently at least, 
if not impiously, violate and disturb their remains, when dead 
and buried The parson, indeed, who has the freehold of the 
soil, Inay bring an action of trespass against such as dig and 
disturb it , and if any one in taking up a dead body steals the 
shroud or other apparel, it will be felony m , for the property 
thereof remains in the executor, or whoever was at the charge 
of the funeral 

But to return to heir-looms , these, though they be mere 
chattels, yet cannot be devised away from the heir by will , 

* 12 Mod 520 1 3 Inst. 202 12 Rep 105 

1 Stockman’s dejure devolutions, c 3 m 3 Inst 110 12 Rep 113 1 Hal 

§16 PC 515 

k 12 Rep 105 Co Litt. 18 
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but such a devise is void ", even by a tenant in fee-simple (5) 
For though the owner might during his life have sold or dis- 
posed of them, as he might of the timber of the estate, since 
as the inheritance was his own, he might mangle or dismem- 
ber it as he pleased , yet they being at his death instantly 
vested m the heir, the devise (which is subsequent and not 
to take effect till after his death) shall be postponed to the 
custom, whereby they have already descended. 

■ 1 Co Litt. 185 


(5) That is, if the inheritance, to which they are attached, be allowed to 
descend to him , but if that be devised iway, the heir looms, I conceive, 
would go with it to the devisee 
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CHAPTER THE TWENTY-NINTH. 


of TITLE by SUCCESSION, MAR- 
RIAGE, and JUDGMENT. 


JN the present chapter we shall take into consideration 

three other species of title to goods and chattels 

V The fifth method theiefore of gaming a property in 
chattels, either personal ot real, is by succession which is, 
in stnctness of law, only applicable to corpoiations aggregate 
of many, as dean and chapter, major and commonalty, mas- 
ter and fellows, and the like , in which one set of men may, 
by succeeding another set, acquire a property m all the goods, 
moveables, and other chattels of the coi poration. The true 
leason whereof is, because in judgment of law a corporation 
ticvei dies and theiefore the predecessors, who lived a 
centm y ago, and their successors now in being, are one and 
the same body corporate 8 Which identity is a property so 
inheient in the nature of a body politic, that, even when it is 
meant to give any thing to be taken in succession by such a 
body, that succession need not be expressed but the law 
will of itself imply it So that a gift to such a corporation, 
either of lands or of chattels, without naming their successors, 
vests an absolute property in them so long as the corporation 
subsists b And thus a lease for years, an obligation, a jewel, 
a flock of sheep, oi other chattel interest, will vest m the 
successors, by succession, as well as in the identical members 
to whom it was originally given 


431 ] 


‘ 4 Rep 65 


b Bro Mr t estates, 90 Cfo Eliz 464 
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But, with regard to sole corporations, a consideiable dis- 
tinction must be made. For if such sole corporation be the 
repiesentative of a number of persons , as the master of an 
hospital, who is a corporation for the benefit of the poor bre- 
thien an abbot, or prior, by the old law before the reform- 
ation, who represented the whole convent, or the dean of 
some antient cathedral, who stands in the place of and re- 
presents, in his corporate capacity, the chapter, such sole 
corporations as these have, in this respect, the same powers 
as corporations aggregate have, to take peisonal property 01 
chattels m succession And theiefoie a bond to such a mas- 
ter, abbot, or dean, and his suocessois, is good in law, and 
the successor shall have the achantage ot it, for the benefit of 
the aggregate society, of which he is in law the representa- 
tive c Whereas in the case ot sole corporations, which re- 
present no others but themselves, as bishops, parsons, and 
the like, no chattel interest can regularly go in succession 
and therefore if a lease for yeais be made to the bishop ot 
Oxford and his successors, m such case his executois 01 ad- 
ministrators, and not lus successors, shall hav e it d For the 
woid successors, when applied to a person in his political ca- 
pacity, is equivalent to the word heirs in his natural, and as 
such a lease for years, if made to John and his heirs, would 
not vest in his heirs but his executors, so if it he mijde to 
John bishop of Oxford and his successors, who aie the liens 
of his body r politic, it shall still vest in his executois and 
not in such of lus successors The leason of this is obvious 
for besides that the law looks upon goods and chattels as ot 
too low and perishable a natuie to be limited either to hens, 
or such successors as are equivalent to heirs , it would also 
follow, that if any such chattel interest (granted to a sole cor- 
poration and his successors) were allowed to descend to such 
successor, the propeity thereof must be in abeyance hom the 
[ 4 32 ] death of the present owner until the successor be appointed 
and this is contrary to the natuie of a chattel interest, which 
can never be in abeyance or without an owner 0 , but a man’s 
right therein, when once suspended, is gone for evei This 
is not the case m corporations aggregate, wheie the right is 
nevei in suspense , noi in the olhei sole corporations before 

c Uvrr, Cro i-liz 'll)-! J to I itt 46 * Brownl 1S2 
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mentioned, who are rather to be considered as heads of an 
aggregate body, than subsisting merely m their own right 
the chattel interest, therefore, in such a case, is really and 
substantially vested in the hospital, convent, chapter, or 
other aggregate body , though the head is the visible person 
in whose name every act is carried on, and m whom every 
interest is therefore said (in point of form) to vest. But the 
general rule, with regard to corporations merely sole, is this, 
that no chattel can go to or be acquired by them in right of 
succession f 

Yet to this rule theie are two exceptions One m the 
case of the king, m whom a chattel may vest by a grant of it 
formerly made to a preceding king and his successors g The 
other exception is, wheie, by a paiticidai custom, some 
paiticidai corporations sole have acquned a power of taking 
particulai chattel interests m succession And tins custom, 
being against the general tenor of the common law, must be 
strictly intei preted, and not extended to any othei chattel 
interests than such immemorial usage will strictly warrant 
Thus the chamberlain of London, who is a corporation sole, 
may by the custom of London take bonds ami recognizances to 
himself and his successors, for the benefit of the orphan’s 
fund h but it will not follow from thence, that lie has a capa- 
city to take a lease for yeais to himself and his successors for 
the same pui pose, for the custom extends not to that noi 
that he may take a bond to himself and his successors, foi any 
other purpose than the benefit of the 01 phan’s fund, for that 
also is not warranted by the custom Wherefoi e, upon the 
whole, we may close this head with laying down this geneial 
rule, that such right of succession to chattels is umvei sally 
inherent by the common law in all aggregate corporations, in 
the king, and in such single corpoiations as represent a num- 
ber of persons , and may, by special custom, belong to certain 
other sole corporations for some' particulai purposes , although 
genet ally, in sole corporations, no such right can exist ( 1 ) 

f Co Litt 4S h 4 Hep 65 Cro Eliz 464 682 

• Ibid 90 


(1) Thus the ortmmenls of the chapel of a preceding bishop belong to 

his 
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VI. A sixth method of acquiring property m goods and 
chattels is by matriage , whereby those chattels, which be- 
longed formerly to the wife, are by act of law vested in the 
husband, with the same degiee of property and with the same 
powers, as the wife, when sole, had over them 

This depends entirely on the notion of an unity of person 
between the husband and wife it being held that they are one 
person in law ', so that the very being and existence of the 
woman is suspended dunng the coverture, oi entirely merged 
or incorporated m that of the husband And hence it follows, 
that whatever personal propeity belonged to the wife, befoie 
marriage, is by marriage absolutely vested in the husband 
In a real estate, he only gams a title to the rents and profits 
during covei ture for that, depending upon feodal principles, 
remains entire to the wife after the death of her husband, or 
to her heirs, if she dies before him , unless by the birth of a 
child, he becomes tenant for life by the curtesy But, m 
chattel interests, the sole and absolute property vests in the 
husband, to be disposed of at Ins pleasure, if he chooses to 
take possession of them , for, unless he reduces them to pos- 
session, by exercising some act of ownership upon them, no 
property vests m him, but they shall remain to die wife, or to 
her representatives, after the coverture is determined. 

Thebe is therefore a veiy considerable difference m the 
acquisition of this species of propel ty by the husband, accord- 
ing to the subject-matter , viz whether it be a chattel real 01 
L 434 ] a chattel pci sonal , and, of chattels personal, whether it be in 
possession , or in action only. A chattel real vests m the hus- 
band, not absolutely, but sub modo As, in case of a lease for 
years, the husband shall receive all the rents and profits of it, 
and may, if he pleases, sell, surrender, or dispose of it during 
coverture k if he be outlawed or attainted, it shall be forfeited 
to the king 1 it is liable to execution for his debts m and, if 

* See book I c 15 1 Plowd 463 

k Co Litt 46 m Co Litt 351 


his successor, and the bishop may take such chattels in succession 1 2 Rep 
106 Corven’s case, citing 21 E 3 48 
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he survives his wife, it is to nil intents anti purposes his own ". 
Yet, if he has made no disposition thereof in his lifetime, and 
dies before his wife, he cannot dispose of it by will ° for, the 
husband having made no alteration in the property during his 
life, it never was transferred from the wife , but after his death 
she shall remain m her antient possession, and it shall not go 
to his executors. So it is also of chattels personal (or choses) 
in action as debts upon bond, contracts, and the like these 
the husband may have if he pleases , that is, if he reduces 
them into possession by leceiving or recovering them at law 
And, upon such receipt or recoveiy they are absolutely and 
entirely his own , and shall go to his executors or admini- 
strators, or as he shall bequeath them by will, and shall not 
revest in the wife. But if he dies before he has recovered or 
reduced them into possession, so that at his death they still 
continue choses in action, they shall survive to the wife , for 
the husband never exerted the power he had of obtaining an 
exclusive property in them '*. And so, if an estray comes into 
the wife’s franchise, and the husband seizes it, it is absolutely 
his property, but if he dies without seizing it, his executors are 
not now at liberty to seize it, but the wife or her heirs q ; for 
the husband never exerted the right he had, which right de- 
termined with the coverture. Thus, in both these species of 
property the law is the same, in case the wife survives the 
husband , but, in case the husband survives the wife, the law 
is very different with respect to chattels real and choses m ac- 
tion for he shall have the chattel real by survivorship, but 
not the chose in action' , except in the case of arrears for rent, 
due to the wife before her coverture, which in case of her 
death aie given to the husband by statute 32 Hen VIII. 
c 37. (2) And the reason for the general law is this that 

0 Co Lilt 300 <1 Ibid 

* Poph 5 Co Litt. 351 * 3 Mod 1 86 

* Co Litt, 351 


(2) The words of the statute do not seem to import this, but they were 
so construed in OgnePt case 4 Rep 51 
The distinction between the wife’s chattels real, and her choses in action, 
where the husband survives, is become unimportant, since the 29 C 2 c 3 
has given the husband administration of alt her personal property of every 
description for his own benefit And even supposing him to die after her, 
vot,, ii. i i and 
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the husband is in absolute possession of the chattel real during 
the coverture, by a kind of joint tenancy with his wife , where- 
foie the law will not wrest it out of his hands, and give it to 
hei lepresentatives , though, m case he had died first, it would 
have survived to the wife, unless he had thought pioper m his 
life-time to alter the possession But a chose in action shall not 
suivive to him, because he never was m possession of it at all 
during the covertuie, and the only method he had to gam 
possession of it, was by suing in his wife’s right , but as, after 
hei death he cannot ( as husband) bring an action in her 1 lglit, 
because they me no longei one and the same peison m law, 
therefore he can nevei (as such) recovei the possession But 
he still will be entitled to be hei admmistiatoi , and may, m 
that capacity, lecover such things m action as became due to 
her before oi during the covertuie 

Thus, and upon these reasons, stands the law between 
husband and wile, with regaul to chattels ie<tl and choscs m 
action but, as to chattels pet sonal (01 chases) in possession, 
which the wife hath in her own right, as ready money, jewels, 
household goods, and the like, the husband hath therein an 
immediate and absolute property, devolved to him by the 
marriage, not only potentially but in fact, which never can 
again revest in the wife or her representatives \ ( 3 ) 

And, as the husband may thus generally acquire a propeity 
m all the peisonal substance of the wife, so in one particulai 

’ Co Litt 351 


and before he has reduced her choses in action into possession, hn personal 
representative will be entitled to them, and not her next of kin Elliott v 
Collyer , 1 Wils 168 

(3) As the law, which thus gives a husband, either directly or indirectly, 
a power to vest in himself all his wife’s personal property during coverture, 
might often bear hard upon the wife m cases where no settlement had been 
made on her, equity will always interpose, wheie it has jurisdiction, to pro- 
tect the wife, that is, wherever the property is so circumstanced that the 
husband is obliged to have recourse to a court of equity for the reducing »t 
into possession, that court will only interfere on condition of his making a 
Competent settlement on his wife, unless indeed the free consent of the 
wife is satisfactorily ascertained to the court See the cases collected in 
Mr Butler’s Notes to Co Litt 351 a n 304 
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instance the wife may acquire a property m some of her hus- 
band’s goods , which shall remain to her after his death and 
not go to Ins executors. These ai e called her pat aphernalia , 
which is a term borrowed from the civil law *, and is derived [ 43G ] 
from the Greek language, signifying something ovei and above 
hei doweu Oui law uses it to signify the appaiel and orna- 
ments of the wife, suitable to her rank and degree , and theie- 
fore even the jewels of a peeress usually worn by hei, have 
been held to be pa> aphei nalia". These she becomes entitled 
to at the death ot her husband, ovei and above her jointuie 
or dower, and pieferably to all otliei representatives w ISei- 
thei can the husband devise by his will such ornaments and 
jewels of his wife, though during Ins life perhaps he hath the 
power (if unkindly inclined to exeit it) to sell them oi give 
them away K . But if she continues m the use of them till Ins 
death, she shall afterwards retain them against Ins executois 
and admiinstiatois, and all otliei persons, except creditois 
wlieie tlieie is a deficiency of assets y And hei necessary ap- 
parel is protected even against the claim of creditois z . 

VII A judgment, in consequence of some suit oi action 
in a court of justice, is frequently the means of vesting the 
right and propeity of chattel mtei ests in the pi evading paity 
And here we must be careful to distinguish between property, 
the t iglit of which is before vested m the party, and of which 
only possession is recovered by suit or action , and property, to 
which a man befoie had no determinate title or certain claim, 
but he gains as well the light as the possession by the process 
and judgment of the law Of the formei sort are all debts and 

choses in action, as if a man gives bond foi 20/., or agrees to 
buy a hoise at a stated sum, or takes up goods of a tradesman 
upon an implied contract to pay as much as they are reason- 
ably worth mall these cases the right acciues to the creditoi, 
and is completely vested in him, at the time of the bond being 
sealed, oi the contract or agieement made, and the law only 
gives him a remedy to recover the possession of that right, [ 437 ] 
which already in justice belongs to linn. But there is also a 

* Ff 23 S 9 § 3 x Noy's Max c 49 Gralime v Ld 

11 Moor 213 Londonderry, 24 Nov 174 6 Cane 

w Cro Car 34S 1 Roll. Abr 911 > 1 P Wms 750 

2 Leon 166 z Noy's Max c 49 
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species of property to which a man has not any claim or title 
whatsoever, till after suit commenced and judgment obtained 
in a court of law where the right and the remedy do not 
follow each other, as in common cases, but accrue at one and 
the same time and where, before judgment had, no man can 
say that he has any absolute property, either in possession or 
in action Of this nature are, 

1 Such penalties as are given by particular statutes, to be 
recovered in an action populai , or, in other words, to be re- 
covered by him or them that will sue for the same. Such as 
the penalty of 500/ , which those persons are by several acts 
of parliament made liable to forfeit, that being in particular 
offices or situations in life, neglect to take the oaths to the 
government which penalty is given to lnm or them that will 
sue for the same Now here it is clear that no particular 
person, A or B, has any right, claim, or demand, m or upon 
this penal sum, till after action brought 8 , for he that brings 
his action, and can bond jide obtain judgment first, will un- 
doubtedly secure a title to it, in exclusion of every body else 
He obtains an inchoate imperfect degree of property, by com- 
mencing his suit but it is not consummated till judgment , 
for, if any collusion appears, he loses the priority he had 
gained 1 *. But, otherwise, the light so attaches in the first 
informer, that the king (who before action brought may grant 
a pardon which shall be a bar to all the world) cannot after 
suit commenced remit any thing but his own part of the pe- 
nalty ' For by commencing the suit the informer has made 
the popular action Ins own private action, and it is not in the 
power of the crown, or of any thing but parliament, to lelease 
the informer’s interest This therefore is one instance, where 
[ 438 ] a suit and judgment at law are not only the means of recover- 
ing, but also of acquiring, property. And what is said of this 
one penalty is equally true of all others, that are given thus at 
large to a common informei, or to any person that will sue 
for the same They are placed, as it were, in a state of nature, 
accessible by all the king’s subjects, but the acquired right of 
none of them , open therefoi e to the first occupant, who de- 

• 2 Lev 141 Stra 1169 Combe 11 Star 4 Hen VII c 20 

v Pitt, B R Tr 3 Geo III, 3 Burr c Cro Eliz 138 11 Rep 65 

1423 



Cli. 29. 


OF THINGS. 


438 


claies his intention to possess them by bringing Ins action, 
and who carries that intention into execution, by obtaining 
judgment to recover them. 

2 Another species of property, that is acquired and lost 
by suit and judgment at law, is that of damages given to a man 
by a jury, as a compensation and satisfaction for some mjuiy 
sustained , as for a battery, for imprisonment, for slandei , or 
foi trespass. Here the plaintiff has no certain demand till 
after verdict, but when the jury has assessed his damages, 
and judgment is given thereupon, whether they amount to 
twenty pounds or twenty shillings, he instantly acquires, and 
the defendant loses at the same time, a right to that specific 
sum It is true, that this is not an acquisition so perfectly 
original as in the former instance for here the injured paity 
has unquestionably a vague and indeterminate right to some 
damages or other the instant he receives the injury , and the 
verdict of the jurors, and judgment of the court thereupon, 
do not m this case so properly vest a new title in lnm, as fix 
and ascertain the old one , they do not give, but define, the right. 

Hut, however, though strictly speaking, the primary right to 
a satisfaction for injuries is given by the law of nature, and the 
suit is only the means of ascertaining and lecovermg that 
satisfaction , yet, as the legal proceedings are the only visible 
means of this acquisition of property,. we may fairly enough rank 
such damages, or satisfaction assessed, under the head of pro- 
perty acquired by suit and judgment at law. 

3. Hither also may be leferred, upon the same principle, [ 4.39 ] 
all title to costs and expences of suit , which are otten arbi- 
tral y, and rest entirely on the determination of the court, upon 
weighing all circumstances, both as to the quantum , and also 
(m the courts of equity especially, and upon motions in the 
courts of law) whether there shall be any costs at all. These 
costs, therefore, when given by the court to either party, may 
be looked upon as an acquisition made by the judgment of 
law. 


1 r 3 
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CHAPTER THE THIRTIETH. 


of TITLE by GIFT, GRANT, and 
CONTRACT. 


W E are now to proceed, accoiding to the order marked 
out, to the discussion of two of the remaining methods 
of acquiring a title to property in things personal, which are 
much connected together, and answer in some measuie to the 
convejances of real estates , being those by gift or giant, and 
by conti act whereof the former vests a property in possession, 
the latter a property m action 

VIII. Gifts then, or giants , which me the eighth method of 
transferring personal property, are thus to be distinguished 
from each other, that gifts aie always gratuitous, giants are 
upon Some consideration or equivalent, and they may be 
divided, with regard to their subject-mattei, into gifts 01 grants 
of chattels real , and gifts or giants of chattels petsonal Under 
the head of gifts or grants of chattels teal, may be included 
all leases for years of land, assignments, and surienders of 
those leases , and all the other methods of conveying an estate 
less than freehold, which were considered in the twentieth 
chapter of the present book, and therefore need not be here 
again lepeated though these very seldom carry the outward 
appearance of a gift, however fi eely bestowed, being usually 
expressed to be made in consideration of blood, or natural 
affection, or of five or ten shillings nominally paid to the 
grantor , and in case of leases, always, reserving a rent, though 
it be but a pepper-corn' any of which considerations will, in 
the eye of the law, convert the gift if executed, into a giant, 
if not executed, into a contract 
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Grants or gifts, of chattels petsonal , are the act of trans- 
feirmg the right and the possession of them , whereby one man 
renounces, and another man immediately acquires, all title and 
interest therein * which may be done either in writing, or by 
word of mouth a , attested by sufficient evidence, of which the 
delivery of possession is the strongest and most essential. But 
this conveyance, when merely voluntaiy, is somewhat suspi- 
cious; and is usually construed to be fraudulent, lfcieditois 
01 otheis become sufferers theieby. And, particulaily, by 
statute 3 Hen VII c 4 all deeds of gift of goods, made in 
trust to the use of the donoi, shall be void localise otherwise 
persons might be tempted to commit tieison or felony, without 
dangei of fbifeiture , and the cieditoisol the donoi might also 
be defrauded of then rights And by statute 13 Eliz c 5. 
every grant or gift of chattels, as well .is lands, with an intent 
to defiaud creditois oi others i>, shall be void as against 
such persons to whom such fraud would be piejudicial , but, 
as against the giantoi himself, shall stand good and effectual , 
and all persons partakers in, or privy to, such fraudulent grants, 
shall forfeit the whole value of the goods, one moiety to the 
king, and another moiety to the paity grieved, and also on 
conviction shall suffer imprisonment foi half a year (1) 

* Perk § 57 b See i Hep 82 

(1) The statute contains a proviso in favour of grants made “ upon good 
consideration, and bona JUh ” Upon these words it was held in Twyne s 
case (3 Rep 81 ), the lciding case on the subject, that no grant was pro 
tected, unless it was both on good consider ition and bona fide And it is 
also laid down 111 the same case, that the good consideration here intended 
is not what the words in law usually import, a consideration of natural 
love and affection, but a valuable consideration On the other hand, the 
main object of the statute is, that the monej or goods should be really 
applied to the payment of the party’s debt, and not reserved to Ins own 
use , it does not interfere with the right which a debtor has, at coimpon 
law, to prefer one creditor over another, and, therefore, a grant may be 
made to a creditor in trust for the general body of the grantor’s creditors, 
although made with intent to delay some particular creditor who had 
gained a priority by suit , or with the same object, a man sued by one cre- 
ditor, even to judgment, may voluntarily confess a judgment to another 
creditoi , and if the last creditor obtain execution first, the preference is 
not void by the statute In both cases the grantor parts with the goods 
actually, but if he be allowed to retain possession, and manages, and uses 
them as the ostensible owner, then a secret trust in his favour is implied 
jii the grant orjudgment, and they become void 

1 1 4 
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A true and pioper gift or grant is always accompanied 
with delivery of possession, and takes effect immediately . ns 
if A gives to B 1 00/ , or a flock of sheep, and puts him m 
possession of them directly, it is then a gift executed m the 
donee , and it is not in the donor’s power to retract it, though 
he did it without any consideration or recompense c unless it 
be piejudicial to creditors, or the donor were under any legal 
incapacity, as infancy, coverture, duress, or the like , or if he 
weie drawn in, circumvented, or imposed upon, by false pre- 
tences, ebriety, oi surpi ise. But if the gift does not take effect, 
by deliveiy ot immediate possession, it is then not propeily a 
] gift, bill a contract , and tins a man cannot be compelled to 
peifoim, but upon good and sufficient consideration, as v\e 
shall see under oiu next division 

IX. A contract, which usually conveys an interest merely 
in action, is thus defined “ an agreement upon sufficient con- 
“ sideration, to do oi not to do a pmticular thing” From 
which definition there arise three points to be contemplated m 
all contracts, J The ag) cement . (2) 2 The consider ation . 

and 3 The thing to be done or omitted, oi the different species 
of contracts 

First then it is an ag> cement, a mutual baigain or conven- 
tion, and therefore theie must at least be two contracting 
parties, of sufficient ability to make a contract , as where A 
contracts with B to pay him 100/ and thereby transfers a 
pioperty in such sum to B Which property is howevei not 
in possession, but in action meiely, and recoverable by suit at 

' Jrnk 109 


Possession in the grantor, howevei, is not by itself conclusive , though 
strong evidence of fraud , T man may sell his own goods bona fide, and for 
a valuable consideration, and yet be allowed to retain possession of them 
as tenant to the grantee , in such cases, the validity of the transaction will 
depend, in great measure, on its notoriety Ptckslock v Lyster, 3 M 
& S. 371 See Holbird v, Anderson, 5 T R 2 35 Jezeph v Ingram, 1 B. 
Moore, 189. 

(2) According to the decision m Warn v Warlters, 5 East 10 , and Saun- 
ders v Wakefield, 4B &A 595, the word agreement legally imports both 
promise and consideration , the author, however, evidently uses it here m 
the popular sense of a promise or engagement. 
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law , wherefore it could not be transferred to another person 
by the strict rules of the antient common law , for no chose in 
action could be assigned or granted over d , because it was 
thought to be a great encouragement to litigiousness, if a man 
weie allowed to make over to a stranger his right of going to 
law But this nicety is now disregarded • tliough, in com- 
pliance with the antient principle, the form of assigning a chose 
m action is in the nature of a declaration of trust, and an 
agreement to permit the assignee to make use of the name ot 
the assignor, in order to recover the possession And there- 
foie, when m common acceptation a debt or bond is said to 
be assigned over, it must still be sued in the original creditor’s 
name, the person to whom it is transfened being lather an 
attorney than an assignee But the king is an exception to 
this general rule, for he might always either grant 01 receive 
a chose m action by assignment e and our courts ot equity, 
considering that in a commercial country almost all personal 
pioperty must necessarily lie in contract, will protect the 
assignment of a chose in action, as much as the law will that of 
a chose m possession f 

This contract or agieement may be either express or im- 
plied Expr ess contracts are where the terms of the agreement 
are openly uttered and avowed at the time of the making, as 
to deliver an ox, or ten loads of timber, or to pay a stated price 
for certain goods Implied are such as reason and justice dic- 
tate, and which therefore the law presumes that every man 
undertakes to perform As, if I employ a person to do any 
business for me, or perform any work , the law implies that I 
undertook, or contracted, to pay him as much as his labour 
deserves. If I take up wares from a tradesman, without any 
agreement of price, the law concludes that I contracted to pay 
their real value And there is also one species of implied con- 
tracts, which runs through and is annexed to all other con- 
tracts, conditions, and covenants, viz that if I fail in my part 
of the agreement, I shall pay the other party such damages as 
he has sustained by such my neglect or refusal. In short, 
almost all the rights of peisonal pioperty (when not in actual 

0 Co Litt 214 

' Dyer, 30 Bro Abr lit chose in 
action 1 % 4 
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possession) do m great measure depend upon contracts, of one 
kind or other, or at least might be reduced under some of 
them : which indeed is the method taken by the civil law , it 
having referred the greatest part of the duties and lights, 
which it treats of, to the head of obligations ex contractu and 
quasi ex contractu g . 


A contract may also be either executed , as if A agrees to 
change horses with B, and they do it immediately , in which 
case the possession and the right are transferred together or 
it may be executory , as if they agree to change next week , here 
the right only vests, and then leciprocal propeity in each 
other’s horse is not m possession but in action , for a conti act 
executed (which differs nothing fiom a giant) conveys a chose in 
possession , a contract executory conveys only a chose in action. 

Having thus shewn the general natuie of a contract, we 
aie, secondly, to proceed to the consideration upon which it is 
founded , or the reason which moves the conti acting party to 
L 4 H- ] enter into the contract “ It is an agreement, upon sufficient 
“ consideration ” The civilians hold, that in all conti acts, 
either express or implied, there must be something given m 
exchange, something that is mutual or reciprocal h This 
thing, which is the price or motive of the conti act, we call the 
consideration , and it must be a thing lawful m itself, or else 
the contract is void A good consideration, we have before 
seen ', is that of blood or natui al affection between near rela- 
tions, the satisfaction accruing from which the law esteems an 
equivalent for whatever benefit may move from one relation to 
another l This consideration may sometimes however be set 
aside, and the contract become void, when it tends in its con- 
sequences to defraud creditors, or other third persons, of their 
just rights. But a contract for any xaluable consideration, as 
for marriage, for money, for work done, or foi other recipi ocal 
contracts, can never be impeached at law , and, if it be of a 
sufficient adequate value, is never set aside in equity , for the 
person contracted with has then given an equivalent toiecom- 

* Inst S 14 2 1 pag 297 

h In omnibus conlractibus, swe norm- > 3 Rep 83 
>uUis, live mnommalu, per mulatto con - 
tinclur Gravln 1.2 § 12 
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pense, ahd ib therefore as much an owner, or a creditor, as any 
other perbon 

These valuable consideiations aie divided by the civilians' 1 
into four species 1 Do, ut des as when I give money or 
goods, on a contract that I shall be repaid money or goods 
foi them again. Of this kind are all loans of money upon 
bond, or promise of repayment , and all sales of goods, in 
which theie is either an express conti act to pay so much for 
them, or else the law implies a conti act to pay so much as 
they are worth 2 The second species is, Juno, ut facias, as, 
when I agree with a man to do his woik for him, if he will do 
mine for me , or if two persons agree to marry together , oi 
to do any othei positive acts on both sides. Or, it may be to 
toibeai on one side on consideration of something done on the 
other, as, that m consideration A, the tenant, will repair his 
house, B, the landlord, will not sue lnm for waste Or, it may 
be for mutual foibeaiance on both sides, as, that in consider- 
ation that A will not tiade to Lisbon, B will not trade to [ 445 
Marseilles, so as to avoid niterfeimg with each other. 3 The 
thud species of consideiation is, Jacio, ut des when a man 
agrees to perfoim any thing for a price, either specifically 
mentioned, oi left to the detei mination of the law to set a value 
to it As when a servant hires himself to his mastei for 
certain wages oi an agreed sum of money here the servant 
conti acts to do Ins master’s service, in order to earn that spe- 
cific sum. Otherwise, if he be hired genei ally , for then he is 
under an implied contract to perform this service foi what it 
shall be leasonably woith 4 The fourth species is, do, lit 
Jacias which is the direct counterpart of the preceding. As 
when I agree with a servant to give him such wages upon his 
peiforming such woi k which, we see, is nothing else but the 
last species inverted for sei vus facit , ut ho us det, and herns 
dat, ut setvus Jaciat 

A consideration of some sort or other is so absolutely 
necessary to the forming of a contract, that a nudum pactum, 
or agreement to do or pay any thing on one side, without any 
compensation on the other, is totally void m law , and a man 


* Ff. 19 5 . 5 
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cannot be compelled to perform it As if one man pro- 
mises to give another 1001 , here there is nothing contracted 
for or given on the one side, and therefore there is nothing 
binding on the other And, however a man may or may not 
be bound to perfoim it, m honour or conscience, which the 
municipal laws do not take upon them to decide , certainly 
those municipal laws will not compel the execution of what he 
had no visible inducement to engage for , and therefore our 
law has adopted m the maxim of the civil law ”, that cx undo 
pado non oritur adio (3) But any degree of reciprocity will 
prevent the pact fiom being nude, nay, even it the thing be 
tounded on a prior moral obligation (as a promise to pay a 
just debt, though barred by the statute of limitations), it is no 
longer nudum padum And as this rule was principally esta- 
blished, to avoid the inconvenience that would arise from set- 
ting up mere verbal promises, for which no good reason could 
[ 446 ] be assigned ° it therefore does not hold in some cases, where 
such promise is authentically proved by written documents. 
For man enter into a voluntary bond, or gives a promis- 
sory note, he shall not be allowed to avei the want of a consi- 
deration m ordei to evade the payment for every bond from 
the solemnity ot the instrument p , and every note from the 
subscription of the drawer q carries with it an internal evi- 
dence of a good consideration. Courts of justice will there- 
fore support them both, as against the contractor himself, 
but not to the prejudice of creditors, or strangers to the con- 
tract. (4) 

1 Dr '& St d. 2 c 84 ° Ptowd 308, 309 

Bro Abr tit dette 79 Salk 129 p Hardr 200 1 Ch B 157 

" Cod 2,3 10 & 5 14 1 1 Ld Raym 760 


(3) Though the position is true for which these authorities are cited, yet 
upon reference to the originals, it will be seen, that much weight cannot be 
attached to either of them 

(4) The doctrine of consideration is not, perhaps, so fully or so correctly 
stated in this paragraph as might have been expected l From the various 
decisions on the subject, it should seem that there is a distinction m cer- 
tain cases, as to the necessary consideration between an implied and an 
express promise An implied promise is that which the law raises from 
previous cucunibtances passing between the parties, and therefore the 
foundation must be something, which has legal value With this restriction 

it 



Ch. 30. 


OF THINGS 


440 


We are next to consider, thudly , the thing agreed to be 
done or omitted. “ A contract is an agreement, upon suf- 
“ ficient consideration, to do or not to do a particular thing ” 
The most usual contracts, whereby the right of chattels per- 
sonal may be acquired in the laws of England, are, 1 That 
of sale or exchange. 2 That of bailment 3. That of hiring 
and boi i owing 4 That of debt 

1 Sale, or exchange, is a transmutation of pioperty fiom 
one man to another, in consideration of some price or recom- 
pence in value , for there is no sale without a recompence 
there must be quid pi o quo r If it be a commutation of goods 
foi goods, it is more properly an exchange but if it be a 
transferring of goods for money, it is called a sale , which is 
a method of exchange introduced foi the convenience ot 

r Noy’s Mai c 42 


it may be laid down that any act done by the one party with the consent 
of the other, by which the one loses or sutlers, or the other gams, in how- 
ever small a degree, is a sufficient consideration for a promise, which the 
law will imply, of a commensurate recompense Principles of law, how- 
ever, or the provisions of statutes, prevent that implication from being made 
in certain cases, although the loss has been sustained by the one, or the 
benefit received by the other , the instance put in the text of a just debt 
barred by the statute of limitations is a case m point In such cases, though 
the legal liability is gone, the moral duty and the original legal consideration 
remain , if then the party expressly promise to pay the debt, he waives 
the protection of the statute, resumes his legal liability, and suffers the 
former consideration to operate This, thei efore, is hardly an exception 
in principle to the rule that every promise must have a sufficient consider- 
ation 

Nor 2dlj, Do written promises fall under any different principle If, 
indeed, a promise be under seal, the solemnity of that mode of delivery is 
said to import at law that there was a sufficient consideration for the pro- 
mise, and the plaintiff is not put to prove such consideration But neither 
this case, nor that of the promissory note, stand on the authentication 
given them by writing, a merely written promise is precisely on the same 
footing as a verbal one at common law, and though in some cases writing 
is by statute made essential to the validity of a promise, yet in these, the 
writing is only a condition superedded, the promise must still have all 
the common law requisites of a verbal promise See Wcnnall v Adney , 
3 B &P 249 n (a) Rann v Hughes, ?T R n a 350 Wam\, Warlters , 
5 East 10 
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mankind, by establishing an universal medium, which may be 
exchanged for all sorts of othei propeity, whereas if goods 
were only to be exchanged for goods, by way of barter, it 
would be difficult to adjust the respective values, and the 
carriage would be intolerably cumbersome All civilized 
nations adopted, therefoie, veiy earl} the use of money, foi 
we find Abraham giving “ foui bundled shekels of silver, 
“ current money with the merchant,” foi the field of Mac- 
pelah * , though the practice of exchange still subsists among 
several of the savage nations But with regaid to the law of 
[ 447 ] gales and exchanges, there is no diffeience I shall theiefore 
treat of them both undet the denomination of sales only , and 
shall considei then foice and effect, in the hist place wheie 
the vendoi hath in himself, and secondly wheie he hath not 
the pioperty of the thing sold 

Where the vendor hath in himself the piopeity of the 
goods sold, he hath the liberty of disposing of them to whom- 
evei he pleases, at any time, and m any mannei , unless 
judgment has been obtained against him for a debt oi da- 
mages, and the writ of execution is actually dehveied to the 
sheriff Foi then, by the statute of frauds 1 , the sale shall be 
looked upon as fraudulent, and the piopeity of the goods 
shall be bound to answer the debt, fiom the time of delivering 
the writ Formerly it was bound from the teste , oi issuing 
of the writ v , and any subsequent sale was fraudulent , but 
the law was thus altered in favoui of put chasoi s, though it 
still lemains the same between the parties, and therefore it 
a defendant dies aftei the awarding and before the delivery 
of the writ, lus goods are bound by it in the hands of his 
executois u 

If a man agiees with anothei foi goods at a certain price, 
he may not carry them away befoie he hath paid for them, 
foi it is no sale without payment, unless the contraiy be 
expressly agreed. And therefore if the vendor says, the price 
of a beast is four pounds, and the vendee says he will give 
four pounds, the bargain is struck , and they neithei of them 


* Gen c 33< * 16 

* 29 C»r II c S, 


* 8 Rep 171 1 Mod 188 

u Comb SS 12 Mod 5 7 Mod.?! 
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are at libetty to be off, provided immediate possesnon be ten- 
dered by the other side But if neither the money be paid, 
nor the goods delivered, nor tender made, noi any subsequent 
agreement be enteied into, it is no contract, and the owner 
may dispose of the goods as he pleases “. But if any part of 
the price is paid down, if it be but a penny, or any portion 
of the goods delivered by way of earnest (which the civil 
law calls aitha , and interprets to be “ emptioms venditioni s 
“ conti actac at gumentum the pioperty of the goods is [ 448 ] 

absolutely bound by it, and the vendee may recovei the goods 
by action, as well as the vendoi may the price of them* 

And such legal d does the law pay to earnest as an evidence 
ot a contract, that by the same statute, 29 Car II. c 3 , no 
conti act for the sale of goods, to the value of 10/ oi more, 
shall be valid, unless the buyer actually receives pait of the 
goods sold, by way ot earnest on his pai t , oi unless he gives 
part of the pi ice to the vendor by way of earnest to bind the 
bai gain, or in pai t of payment , oi unless some note in writ- 
ing be made and signed by the patty or his agent , who is to 
be charged with the contract (5) And with regard to goods 

“ Itob 41 Noy’s Max c 42 x Noy, ilnd 

w Inst 1 tit 24 1 


(5) As the statute of frauds does not render the contract in cases to 
which it applies, void or illegal, but only takes away the legal remedy to 
enforce performance, where the whole remains executory, and there has 
been no partial pei forinance, the great struggle has always been to detei - 
mine, what ts a part performance, what is a delivery, an acceptance, oi a 
part payment Upon these points the tenor of modern decisions is to give 
the words of the statute their fullest effect, and not to allow (so far as is 
possible) of any constructive deliveries or acceptances In some cases, where 
the goods are in the hands of third persons at the time of the sale, or form 
a confused part of a large mass, or are too cumbersome for immediate 
actual removal , from the necessity of the thing the exercise of some clear 
act of owneiship has been admitted to be, constructively, such a delivery 
and acceptance as will satisfy the statute But m cases where this neces- 
sity does not exist, actual acceptance is required, and while any thing 
remains to be done on either side, as if the goods are to be weighed, or 
the price to be paid, the courts will not hold the contract to have been 
performed A strong case on this subject is that of Tempest v Fitzgerald, 
38 &A 680. The defendant m August agreed to buy a horse of the 
plaintiff for forty-five guineas, and fetch it away m September as he went to 
the Doncaster races — it was to be a ready money bargain In September 

he 
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under the value of 10/ no contract or agreement for the sale 
of them shall be valid, unless the goods are to be delivered 
within one year, or unless the contract be made in writing, 
and signed by the party, or his agent, who is to be charged 
therewith Antiently, among all the northern nations, shak- 
ing of hands was held necessary to bind the bargain , a cus- 
tom which we still retain in many verbal contracts. A sale 
thus made was called handsale, “ venditioper mutuarn manuum 
complexionem * till in process of time the same word was 
used to signify the price or earnest, which was given imme- 
diately after the shaking of hands, or instead thereof 

As soon as the bargain is stiuck, the piopeity of the goods 
is transferred to the vendee, and that of the puce to the ven- 
dor , but the vendee cannot take the goods, until he tenders 
the price agreed on z But if he tenders the money to the 
vendor, and he refuses it, the vendee may seize the goods, oi 
have an action against the vendor for detaining them And 
by a regular sale, without deliveiy, the propeity is so ab- 
solutely vested in the vendee, that if A sells a horse to B 
for 10/ and B pays him earnest, or signs a note m writing 
of the bargain, and afterwards, before the deliver) of the 
horse, or money paid, the horse dies in the vendor’s custody, 
C 449 ] still he is entitled to the money, because, by the conti act, the 
property was in the vendee *. Thus may property in goods 


y Sbernhook dejure Goth l 2 c 5 * Noy, c 42 

* Hob 41 


he came, and he, as well as his servant rode the horse, and leaped him, his 
servant cleaned him, and he gave some directions as to his standing with a 
different toller on, and a strap about his neck, which were obeyed He asked 
the plaintiff’s son to keep him another week, who said he would to oblige 
him , he said he would return m a week for the horse and pay for him and 
told the plaintiff’s groom he ought to be gallopped more, as he was not in 
a condition for hunting, for which he was bought He returned m a few 
days for the horse, which had died m the interval Here it would have 
seemed, that the defendant had done every thing which could amount to 
a constructive acceptance , but he had no nght to the horse till the price 
was paid The very object of the statute was to put contracts on an une- 
quivocal footing, and the court held that the horse was still the property 
of the plaintiff, and that the contract could not be enforced 
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be transferred by sale, wliei e the vendoi hath such property 
in himself (6) 

BuTpiopeity may also in some cases be transferred by 
sale, though the vendor hath none at all in the goods , for it 
is expedient that the buyer, by taking propei precautions, may 
at all events be secute of his purchase, otherwise all commerce 
between man and man must soon be at an end And there- 
foie the general rule of law is b , that all sales and contracts of 1 
any thing vendible, in fairs 01 markets ovett , (that is, open,) 

b 2 Iilst 713 


( 6 ) Tins seems the proper plnce for noticing a very important head 
of the law, of which, I believe, the author makes no mention, 1 mean what 
is called the right of stoppage m tiansitu Where the parties to a contract 
deal on credit, it is obvious that the vendee’s interest m the goods, or his 
right to possession do not depend on the previous payment or tender of 
the price, in such case, two contracts, in fact, subsist independent of 
each other, a contract to deliver at one time, and a contract to pay at ano- 
ther In this case, it may often happen that the vendor may discover 
before he has completed his contract, that the vendee will never lie in 
1 condition to complete his , in other words, that if the goods are deli- 
vered, they will nevei be paid for The hardship of compelling bun in 
such circumstances to deliver them h is given rise to what is called stoppage 
in transitu, which is the right of the vendor, who has not received the full 
price, to stop the goods at any time in then transit, and before the delivery 
is complete, in case of the insolvency ot the vendee Partial payment will 
not destroy this right, because the effect of the stoppage is not to rescind 
the conti act, which after put payment cannot be done, but is the exercise 
of a hen on the goods, a retainer of them till the full price is paid This 
doctrine first pi evaded in the courts of equity, and is acted upon in courts of 
law on principles of equitable justice , the right to stop continues in eveiy 
stage of the tiansit, not merely while the goods are in the hands of the ven- 
dor’s exclusive agent, but while they 'are in those of a middle-man between 
the two parties, noi can the vendee determine it by anticipating the natural 
termination — if the goods he coming by sea to a particular port, he can- 
not meet them midway, and take possession , if they reach the port, but 
are put under quarantine, he cannot take them till that is determined , 
neither can the vendee confer a right which he has not in himself, his 
creditor or his vendee can claim only subject to the original vendor’s 
right In order to give effect to the right, it is sufficient for the vendor 
to give notice and put in his claim, to the parties who have the possession 
of the goods , after that, a delivery to the vendee, either by mistake, or 
perverselj , vests no right, and the vendor may maintain an action for -the 
goods See the cases collected, Selw N P 1 2T4, See 6 tii edition 
VOL II K K 
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shall not only be good between the parties, but also be bind- 
ing on all those that have any light or propel ty therein. And 
for this purpose, the mirroi infoims use, were tolls esta- 
blished in maikets, viz. to testify the making of contracts , 
foi every private contract was discountenanced by law inso- 
much that oui Saxon ancestors piohibited the sale of any 
thing above the value of twenty pence, unless in open market, 
and dhected every baigain and sale to be contracted m the 
presence of credible witnesses d . Market oveit in the country 
is only held on the special days, provided foi paiticular towns 
by charter or piescnption , but in London every day, except 
Sunday, is market day c The market place, or spot of 
ground set apart by custom for the sale of particular goods, is 
also in the country the only market overt f but in Lpndon 
every shop in which goods are exposed publicly to sale, is 
market overt, foi such things only as the owner professes to 
trade m g But if my goods are stolen fi oin me, and sold out 
of market overt, my piopeity is not alteied, and I may take 
them wherever I find them And it is expressly provided by 
statute, 1 Jac.I c 21 , that the sale of any goods wrongfully 
taken, to any pawnbroker in London, or within two miles 
thereof, shall not alter the property for this, being usually a 
clandestine trade, is therefore made an exception to the gene- 
ral rule (7) And even in market overt, if the goods be the 
pioperty of the king, such sale (though regular m all other 
respects) will in no case bind him though it binds infants, 

[ 450 ] feme coverts, idiots, or lunatics, and men beyond -sea or in 
prison or if the goods be stolen from a common person, and 
then taken by the king’s officer fiom the felon, and sold in 
open market; still, if the owner has used due diligence m 
prosecuting the thief to conviction, he loses not his property 
in the goods \ So likewise, ‘if the buyer knoweth the pro- 
perty not to be in the seller , or there be any other fraud m 
the transaction , if he knoweth the seller to be an infant, or 
feme covert not usually trading for herself, if the sale be not 

c c 1 § 3 f Godb isi 

4 LL JStkel 10 12 LL Eadg * 5 Rep 83 12 Mod 521 
WiHc. 80. h Bacon’s use of the law, 158 

• Cro Jac 68 


(7) See post, 452 n 
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originally and wholly made m the fair or market, or not at 
the usual hours , the owner’s pioperty is not bound thereby 1 
If a man buys lus own goods in a fair or market, the con- 
tract of sale shall not bind linn, so that he shall render the 
price • unless the pioperty had been previously altered by a 
former sale k And notwithstanding any number of inter- 
vening sales, if the oiigmal vendoi, who sold without having 
the property, comes again into possession of the goods, the 
onginal owner may take them, when found in his hands who 
was guilty of the first bleach of justice 1 By which wise 
regulations the common law has secuied the light of the 
piopnetoi in peisonal chattels from being devested, so far as 
was consistent with that other necessary policy, that pur- 
chasers, bona Jide , in a fair, open, and regulai manner, should 
not be afleiwaids put to difficulties by leason of the pievious 
knavery of the seller. 

But thcie is one species of personal chattels, in which the 
property is not easily alteied by sale, without the express con- 
sent of the owner, and those are horses m For a purchaser 
gains no pioperty in a lioise that has been stolen, unless it 
be bought in a fan oi niaiket ovcit, uccoidmg to the direc- 
tions of the statutes 2 P A M cl and 31 Eliz c 12 By 
which it is enacted, that the horse shall be openly exposed, 
in the time of such fair oi maiket, foi one whole hour toge- 
thei, between ten in the morning and sun-set, in the public 
place used for such sales, and not in any pnvate yard or 
stable, and afterwauls brought by both the vendor and vendee 
to the book-keepei of such fan or maiket , that toll be paid, 
if any be due , and if not, one penny to the book-keeper, [ 451 ] 
who shall entei down the price, colour, and marks of the 
horse, with the names, additions, and abode of the vendee 
and vendor , the latter being properly attested Nor shall 
such sale take away the property of the owner, if within six 
months after the hoise is stolen he puts in his claim before 
some magistrate, where the hoise shall be found, and, within 
forty days more, proves such his property by the oath of two 

1 2 Inst 713, 714 (8) » 2 Inst 713 

k Perk § 93. *" 2 Inst 719 


(8) See the case of Freeman v Fast Indta Company, 5 B & A. 624. 
K K 2 
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witnesses, and tenders to the pei son in possession such price 
as he bond Jide paid foi him in market overt. But in case 
any one of the points befoie mentioned be not observed, such 
sale is utterly void, and the ownei shall not lose his property, 
but at any distance of time may seize 01 bring an action for 
Ins hoise, wherevei he happens to find him 

By the civil law n an implied wananty was annexed to 
every sale, in respect to the title of the vendoi , and so too, 
in our law, a purchasei cf goods and chattels may have a 
satisfaction from the seliei, it he sells them as his own and 
the title pioves deficient, without any express wananty for 
that purpose 0 But with regaid to the goodness ot the waies 
so purchased, the vendoi is not bound to answer unless he 
expressly warrants them to be sound and good p , 01 unless he 
knew them to be otherwise and hath used any ai t to disguise 
them q , or unless they turn out to be different from what he 
represented them to the bttyei (9) 

2 Bailm ini, fiorn the French baillei, to delivei, is a 
deliveiy of goods in tiust, upon a conti act expiessed or 
implied, that the tiust shall be faithfully executed on the pait 
of the bailee. As if cloth be delivered, oi (in om legal 
dialect) bailed, to a tailor to make a suit of cloaths, he has 
it upon an implied contract to render it again when made, 
and that in a workmanly manner r If money oi goods be 
delivered to a common earner, to convey from Oxiord to 
London, he is under a contract in law to pay, or carry them, 
to the person appointed s If a horse, oi othei goods, be 
delivered to an innkeeper oi his sen ants, lie is bound to keep 
£ 452 ] them safely, and lestoie them when his guest leaves the 
house * (10) If a man takes in a hoise, or other cattle, to 
graze arid depasture in his giounds, which the law calls 
agistment, he takes them upon an implied contract to return 

n jy 21 2 1 r 1 Vern 268 

0 Cro Jac 474 1 Ro!J Abr 90 ’ 12 Mod. 482 

P F N B 94 ( Cro Ehz 622 

2 Roll Rep 5 


(9) See Vol III p 166 n ( 21 ) 

(10) See Vol III p 165, 166 n ( 1 8), f i£>) 
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them on demand to the ownei u If a pawnbroker receives 
plate oi jewels as a pledge, 01 secunty, for the repayment of 
money lent thereon at a day certain, he has them upon an 
expiess contract or condition to restore them, if the pledgor 
peifoims his pait by redeeming them in due time w for the 
due execution ol which contiact many useful regulations are 
made by statute 30 Geo II c 2* (11) And so if a landlord 
distrains goods for vent, oi a pansh officer for taxes, these 
for a time are only a pledge in the hands of the disti amors, 
and they aie bound by an implied contract in law to lestore 
them on payment of the debt, duty, and expences, before the 
tune of sale, oi, when sold, to render back the oveiplus If 
a friend delivers any thing to Ins fuend to keep for him, the 
receiver is bound to restoie it on demand, and it was foi- 
meily held that m the mean time he was answerable for any 
damage or loss it might sustain, whether by accident or other- 
wise *, unless he expiessly unde i took y to keep it only with 
the same care as Ins own goods, and then he should not be 
answeiable for theft oi othei accidents But now the law 
seems to be settled* that such a geneial bailment will not 
charge the bailee with any loss, unless it happens by gross 

u Cro Car 27 1 > 4 Hep 84 

"■ Cro Jac 245 \clv 178 z Lord Uiym £)09 12 Mod 487 

1 Co I itt 89 


( 11 ) The 39&10C 3 c 99 is now the legulatmg statute on this sub- 
ject It hunts the intci cst which pawnbrokers may take, in protection of 
the distressed pawnois, and it attempts, by several provisions, to guard 
agunst the facility, which pawnbroking utiords to the dishonest for the put- 
ling away of stolen goods At the expiration of a year and a day, unre- 
deemed pledges are to be cousideitd forfeited, and may be sold by public 
auction only, unless the paw nor shall give notice to the broker not to sell 
them, in which case the sale must be postponed for three calendar months 
but in no case does this forfeiture devest the property out of the pawnor, 
unless the broker sells under the power of the statute, and the pawnee 
has aright at any time, before a sale has taken place, to redeem the goods. 
Wallet v Sn ilh, 5 B & A 439 , and even where sold, if the,goods have been 
pawned foi more than ten shillings, and they sell for more than the prin- 
cipal and interest due On them, and the costs of the sale, the owner is 
entitled to such overplus upon demand made within three years after the 
sale, the object of the sale being mereb to reimburse the broker his prin- 
cipal, interest, and expences 
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neglect, which is an evidence of fraud but, if he undertakes 
specially to keep the goods safely and securely, he is bound 
to take the same cate of them, as a prudent man would take 
of his own 3 (12) 

In all these instances theie is a special qualified property 
transferred from the bailor to the bailee, together with the 
possession It is not an absolute property, because of his con- 
[ 453 ] tract for restitution , the bailor having still left in him the 
right to a chose in action, grounded upon such contract. And, 
on account of this qualified pioperty of the bailee, he may 
(as well as the bailor) maintain an action against such as in- 
jure or take away these chattels Thetailoi, the cainei, the 
innkeepei, the agisting fai mer, the pawnbroker, the distreinor, 
and the general bailee, may all of them vindicate, in then 
own right, this their possessory intei est, against any stranger 
or third person b For, being responsible to the bailor, if 
the goods are lost or damaged by his wilful default oi gross 
negligence, or if he do not delivei up the chattels on lawful 
demand, it is therefore reasonable that he should have a right 
of action against all other persons who may have puiloined 
or injured them , that he may always be ready to answei the 
call of the bailor 

3 HiniNCr and hoi ? owing aie also contracts by which a 
qualified propeity may be transfeired to the hirer or bor- 
rower in which theie is only this difference, that lining is 

1 By the laws of Sweden the depo- in the same manner , “ jura cnim nos- 
sitary or bailee of goods is not bound to “ tra, ’ says Stiernhook, “ dolum prae - 
restitution, m case of accident by fire or “ sumvnt, si urn non penant (De 
theft provided his ow n goods perished “jure Sueon l 2 c 5.) b IS Rep 69 


(12) It must be understood, that this special undertaking be founded on 
a sufficient consideration, for the mere promise to keep safely will not 
impose a new obligation in law The student will find the best abstract 
of the law On the responsibility of bailees in Lord Holt’s celebrated judg- 
ment in the case of Coggs v Bematd, 2 Ld Raym 912 The principle 
Upon which the responsibility increases, from requiring less than even ordi- 
nary care, lip to the greatest possible degree'of it, and beyond that even to 
the liability for the violent and wrongful acts of others, is mainly regulated 
by the less or ^greater degree of convenience or gam derived by the bailee 
fiom the bailment 
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always for a pi ice, a stipend, 01 additional recompense , bor- 
rowing is merely gratuitous. But the law in both cases is 
the same They are both contracts, whereby the possession 
and a tiansient propeity is transferred foi a particulai time 
or use, on condition to restore the goods so lured or borrowed, 
as soon as the time is expired or use perfoimed, together 
with the price or stipend (in case of hiring) either expressly 
agreed on by the paities, 01 left to be implied by law ac- 
cording to the value of the service. By this mutual contract, 
the hirei or borrowei gains a temporary property in the thing 
hired, accompanied with an implied condition to use it with 
moderation, and not abuse it , and the owner or lender 
retains a reversionary intei est in the same, and acquires a new 
piopeity m the puce oi leward Thus it a man hires or 
borrows a liorse foi a month, he has the possession and a 
qualified property therein during that period on the expira- 
tion of winch his qualified property determines, and the 
owner becomes (in case of lining) entitled also to the price 
foi which the horse was lined 

Thehl is one species of this price or reward, the most [ 454 ] 
usual ot any, but concerning which many good and learned 
men have in formei times very much perplexed themselves 
and other people, by laising doubts about its legality in foio 
conscientiae That is, when money is lent on a contract to 
receive not only the principal sum again, but also an increase 
by way of compensation foi the use , which generally is called 
intei est by those who think it lawful, and uswi/ by those who 
do not so For the enemies to interest in general make no 
distinction between that and usuiy, holding any increase of 
money to be indefensibly usurious And this they ground 
as well on the piolubition of it by the law of Moses among 
the Jews, as also upon what is said to be laid down by Ari- 
stotle d , that money is naturally barren, and to make it breed 
money is preposterous, and a perversion of the end of it’s in- 
stitution, which was only to serve the purposes of exchange 
and not of increase Hence the school divines have branded 
the practice of taking interest, as being contraiy to the di- 

c Yelv 172 Cro Jac 2SG a Polti M. c 10 This passage hath 

been suspected to be spurious 
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vine law both natural and revealed , and the canon law c has 
proscribed the taking any, the least, increase for the loan of 
money as a mortal sin 


But, m answer to this, it hath been observed, that the 
Mosaical piecept was cleaily apolitical, and not a moral pre- 
cept. It only piohibited the Jews fiom taking usnry from 
their brethren the Jews , but in expiess words permitted 
them to take it of a sti anger f which proves that the taking 
of moderate usury, 01 a rewatd for the use, foi so the word 
signifies, is not malum in se , since it was allowed wheie any 
but an Isiaelite was concerned And as to the reason sup- 
posed to be gnen by Aristotle, and deduced hom the natu- 
lal barrenness of money, the same may with equal force be 
alleged of houses, which never bi eed houses , and twenty other 
things, winch nobody doubts it is lawful to make profit of, by 
letting them to hire And though money was originally used 
only for the purposes of exchange, jet the laws of any state 
[ 455 ] may be well justified in permitting it to be turned to the pui- 
poses ot piofit, it the convenience of society (the great end 
. for which money was invented) shall icquire it. And that the 
allowance of moderate interest tends gieatly to the benefit of 
the public, especially in a Hading countly, will appear from 
that generally acknowledged principle, that commerce cannot 
subsist without mutual and extensive ci edit Unless money 
theiefoie can be boi rowed, trade cannot be carried on, and 
il no premium were allowed for the hire of money, few per- 
sons would caie to lend it, or at least the ease of boi rowing 
at a slioit warning (which is the life of commerce) would be 
entirely at an end Thus, in the daik ages of monkish su- 
peistition and civil tyranny, when interest was laid under a 
total interdict, commeice was also at it’s lowest ebb, anil fell 
entirely into the hands of the Jews and Lombards but when 
men’s minds began to be moie enlaiged, when tiue religion 
and real libeity levned, commerce gievv again into credit 
and again introduced with itself it’s msepaiable companion, 
the doctrine of loans upon interest And, as to any scruples 
ot conscience, since all othei conveniences of life may eithei 
be bought oi lined, but money can only be hired, there seems 


' VirCntal 15 lit 19 


' Deut xxm 20 
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to be no greater oppression m taking a recompense or price 
for the hire of this, than of any other convenience To 
demand an exorbitant price is equally contmiy to con- 
science, for the loan of a horse, or the loan ol a sum of 
money but a reasonable equivalent foi tire temporal y incon- 
venience, which the owner may feel by the want of it, and for 
the hazard of his losing it entnely, is not moie immoral m 
one case than it is in the othei. Indeed the absolute piohi- 
bition of lending upon any, even, moderate interest, intro- 
duces the veiy inconvenience which it seems meant to re- 
medy The necessity of individuals will make bonowing 
unavoidable Without some profit allowed by law, there 
will be but few lendeis, and those principally bad men, who 
will break through the law, and take a piofit, and then will 
cndeavoui to indemnify themselves fiorn the danger of the 
penalty, by making that piofit exorbitant A capital dis- 
tinction must theiefore be made between a model ate and exor- [ 456 ] 
bitant piofit , to the formei of which we usually give the name 
of interest, to the latter the tiuly odious appellation of usury 
the foimer isnecessaiy in every civil state, if it were but to ex- 
clude thelattei, which ought never to be tolei ated many well- 
regulated society For, as the whole of this matter is well sum- 
med up by Grotius g , “ if the compensation allowed by law 
“ does not exceed the proportion of the hazard run, or the 
“ want felt, by the loan, it’s allowance is neither repugnant 
“ to the revealed not the natural law but if it exceeds those 
“ bounds, it is then oppressive usury ; and though the munici- 
“ pal laws may give it impunity, they can never make it just.’' 

We see that the exorbitance or moderation of interest, for 
money lent, depends upon two cucumstances; the inconveni- 
ence ot parting with it foi the present, and the hazaid of losing 
it entirely The inconvenience to individual lenders can 
never be estimated by law's , the late theiefore of general in- 
terest must depend upon the usual or general inconvenience 
This results entirely fiom the quantity of specie or current 
money in the kingdom , for the more specie there is cn cu- 
lating in any nation, the greater supeifluity there will be, be- 
yond what is necessary to cairy on the business of exchange 
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and the common concerns of life. In eveiy nation or public 
community, there is a ceitam quantity of money thus neces- 
sary , which a person well skilled in political arithmetic might 
perhaps calculate as exactly, as a private banker can the de- 
mand for lunnmg cash in his own shop all above this ne- 
cessary quantity may be spared, or lent, without much incon- 
venience to the respective lenders , and the greatei this na- 
tional superfluity is, the more numerous will be the lenders, 
and the lower ought the rate of the national interest to be , 
but where there is not enough circulating cash, or barely 
enough, to answer the ordinary uses of the public, interest 
will be proportionably high for lendeis will be but few, as 
few can submit to the inconvenience of lending 

[ 457 ] So also the hazard of an cntnc loss has it’s weight in the 
regulation of interest hence the better the security, the lower 
will the intei est be, the rate of interest being generally in a 
compound ?aho, foimed out of the inconvenience, and the 
hazard And as, if theic weie no inconvenience, there should 
be no intei est but what is equivalent to the hazaid, so, if there 
were no hazai d, there ought to be no interest, save only what 
arises from the mere inconvenience of lending Thus, jf the 
quantity of specie m a nation be such, that the geneial incon- 
venience of lending for a yeai is computed to amount to thee 
pei cent , a man that has money by lum will perhaps lend it 
upon good personal secuuty at Jive pet cent, allowing two 
for the hazard run , he will lend it upon landed security 01 
mortgage at foui pet cent , the hazard being propoi tionably 
less , but he will lend it to the state, on the maintenance of 
which all Ins property depends, at three pei cent , the hazaid 
being none at all. (13) 


(IS) This proportion between the inconvenience, and the two descrip* 
tions of hazard, is entirely arbitrary, and only put for an example 

In this disquisition upon the principles which regulate the rate of inte- 
rest, and on all subjects connected with political economy, the author writes 
with the information only of his age , his reasoning is open to much ob- 
servation, but as the subject is only collateral, and could not be explained 
satisfactorily except at considerable length, I think it better to content my- 
self with this notice 
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But sometimes the hazard may be greatei, than the rate 
of interest allowed by law will compensate. And this gives 
rise to the practice of, 1 Bottomry, or respondentia 2 Po- 
licies of insurance. 3 Annuities upon lives 

And first, bottomiy (which originally aiose from permit- 
ting the mastei of a ship, in a foieign countiy, to hypothe- 
cate the ship m order to raise money to lefit) (14) is in the na- 
tui e of a moi tgage of a ship , when the ownei takes up money 
to enable him to carry on his voyage, and pledges the keel or 
bottom of the ship {pattern pi o ioto) as a security for the lepay- 
ment. In which case it is undei stood, that if the ship be 
lost, the lendei loses also his whole money, but, if it leturns 
in safety, then he shall teceive back his pnncipal, and also 
the piemium oi inteiest agieed upon, howevei it may exceed 
the legal rate of inteiest. And this is allowed to be a valid 
contiact in all tiading nations, for the benefit of commerce, 
and by reason of the extraoidinary hazaid mil by the lender 1 ’ 

And in tins case the ship and tackle, if bi ought home, aie [ 458 ] 
answerable (as well as the person of the bonower) for the 
money lent But if the loan is not upon the vessel, but upon 
the goods and merchandize, which must necessarily be sold 
oi exchanged in the course of the voyage, then only the bor- 
rower, peisonally, is bound to answei the contract, who 
theiefore in this case is said to take up money at i espondentia. 

These terms aie also applied to conti acts for the repayment 
of money borrowed, not on the ship and goods only, but on 
the mere hazard of the voyage itself , when a man lends a 
mei chant 1000^ to be employed m a beneficial tiade, with 

h Moll dejur mar 161 Mai J no, c 42 Cro Jac 208 Bynkersh guaest 
lex mcrcat b 1 c 31 Bacon’s essays, jur pnval 13 c 16 


(14) “ This opinion may well be doubted, for although the practice of 
lending money upon maritime risks at a high premium was well known to 
the Romans before the time of Justinian, yet in those titles of the Digest 
and the Code, which expressly treat of this subject, no mention is made of 
contracts of this nature entered into by the roaster of a ship in that cha- 
racter, according to the practice which has since univtrsally prevailed 
And except for the purpose of secunng the payment of maritime interest, 
actual hypothecation was not necessary to give the creditor a claim upon 
the ship ” Abbott on Shipping, 143 4th edition 



458 


THE RIGHTS 


Book II 


condition to be repaid with extraoidmary interest, in case such 
a voyage be safely performed 1 which kind of agreement is 
sometimes called Jocnus nauticum , and sometimes uswa man- 
tima 1 But as this gave an opening foi usurious and gaming 
conti acts, especially upon long voyages, it was enacted by the 
statute 19 Geo II c 37 that all monies lent on bottomry oi 
at > espondentia, on vessels [belonging to his Majesty’s sub- 
jects] bound to or from the East Inches, (15) shall be ex- 
pressly lent only upon the ship or upon the mei chanchze , 
that the lender shall have the benefit of salvage k , and that if 
the boriowei hath not an interest in the ship, or in the effects 
on board, equal to the value of the sum bon owed, he shall 
be responsible to the lendei for so much of the principal as 
hath not been laid out, with legal interest and all other 
charges, though the ship and merchandize be totally lost 

Secondiy, a policy of insmance is a contiact between A 
and B, that upon A’s paying a premium equivalent to the 
hazard run, B will indemnify oi insure him against a pai- 
ticular event This is founded upon one of the same prin- 
ciples as the doctime of interest upon loans, that of hazard , 
but not that of inconvenience For if I msuie a ship to the 
Levant, and back again, at five per cent , here I calculate the 
chance that she peifoims her voyage to be twenty to one 
against her being lost and, if she be lost, I lose 100/ and 
get 51 Now this is much the same as if 1 lend the mei chant 
whose whole fortunes are embarked in this vessel, 100/ at 
[ 4.59 ] the rate of eight pet rent For by a loan I should be imme- 
diately out of possession of my money, the inconvenience of 
which we have supposed equal to three pet cent if theiefoie 
I had actually lent him 100/, I must have added 3/ on the 
score of inconvenience, to the 5l allowed foi the hazaid, 
which together would have made 8/ But, as upon an msui- 

1 1 Sid 27 k See Vo) I page 294 

j Molloy, xbul Malytie, ibid 


(15) And a previous statute, 7G 1 c 21 makes null and void all con- 
tracts by his majesty’s subjects, or any one in trust lor them, upon the loan 
of any money by way of bottomry on any ship in the service of foreigners 
bound to the East Indies 
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mice, I am never out of possession of my money till the lose 
actually happens, nothing is therein allowed upon tire prin- 
ciple ot inconvenience, but all upon the principle of hazard 
Thus, too, in a loan, if the chance of repayment depends up- 
on the boi lower’s hte, it is frequent (besides the usual rate of 
interest) for the borrower to have Ins life insured till the tune 
of lepayment, foi which he is loaded with an additional pie- 
mium, suited to his age and constitution. Thus, if Sempro- 
liius has only an annuity for his hte, and would borrow 100 /. 
ot Titius foi a yeai , the inconvenience and general hazaid 
of this loan, we have seen, are equivalent to 5/ , which is 
therefoie the legal interest, but theie is also a special hazard 
in this case, foi, if Sempionms dies within the year, Titius 
must lose the whole of his 100/ Suppose this chance to be 
as one to ten it will follow that the extraordinary hazard is 
worth 10/ nioie, and thertfoie that the leasonable rate of in- 
terest in this case would be jijteen pa cent But this the law, 
to avoid abuses, will not permit to be taken , Sempronnis there- 
fore gives Titius the lender only 5/ the legal interest, but 
applies to Gaius an nisuiet, and gives him the other 10/ to 
indemnify Titius against the extraoidinary hazard And in 
this manner may any extiaordmary or patticular hazaid be 
provided against, winch the established rate of interest will 
not reach , that being calculated by the state to answer only 
the ordinaiy and geneial hazard, together with the lender’s 
inconvenience in parting with his specie foi the tune But, 
in order to prevent these insurances from being turned into a 
mischievous kind ot gaming, it is enacted by statute 14 
Geo III c 48 , that no insurance shall be made on lives, or 
on any other event, wheiem the party insured hath no mte- 
l est , that in all policies the name ol such interested party 
shall be insei ted , and nothing moie shall be recovered theie- £ 460 ] 
on than the amount of the interest of the insuied 

This doth not, however, extend to marine insurances, 
which were piovided for by a prioi law of then own The 
learning relating to these insurances hath of late yeais been 
greatly impioved by a series of judicial decisions, which have 
now established the law in such a variety of cases, that (if 
well and judiciously collected) they would form a very com- 
plete title in a code of commercial jurisprudence but, being 
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founded on equitable principles, which chiefly result from the 
special circumstances of the case, it is not easy to reduce them 
to any general heads in mere elementary institutes (16) Thus 
much however maybe said, that being contracts, the veiy 
essence of which consists in observing the purest good faith 
and integrity, they are vacated by any the least shadow of 
fraud 01 undue concealment ; and on the othei hand, being 
much for the benefit and extension of trade, by distributing 
the loss or gam among a number of adventuiers, they are 
greatly encouraged and protected both by common law and 
acts of parliament But as a pi actice had obtained of insuring 
large sums without having any pioperty on board, whioh weie 
called insurances, interest ot no mteiest, and also of insuring 
the same goods several times ovei , both of which were a 
species of gaming without any advantage to commerce, and 
were denominated wagering policies it is therefore enacted 
by the stat. 19 Geo II c 37 , that all insurances, mtei est, or 
no interest, oi without farther proof of intei est than the 
policy itself, oi by way of gaming or wagering, oi without 
benefit of salvage to the insurer (all of which had the same 
pernicious tendency), shall be totally null and void, except 
upon pnvateeis, oi upon ships oi merchandize fiom the 
Spanish and Poituguese dominions, foi reasons sufficiently 
obvious , and that no re*assurance shall be lawful, except the 
foimer msurei shall be insolvent, a bankrupt, or dead ' 
and lastly, that, in the East India trade, the lender of 
money on bottomry, or at i eipondentia, shall alone have a 
L 461 ] ught to be msuied lor the money lent, and the borrower shall 
(m case of a loss) lecover no more upon any liisuiance than 
the surplus of Ins propeity, above the value of Ins bottomry, 
or 7 espondentia bond. (17) 


(16) This has been done by Mr Justice Park m his system of the law 
of marine insurances, and the student will find an excellent compendium 
of the law on the subject, in the notes to the case of Goram v Sweeting, 
2 Saund 200 ed 1824 

(17) The object of all insurance is indemnity , and upon this principle, 
all contracts of insurance are construed Thus, a creditor has an interest 
in the life of his debtor to the amount of his debt, and he may insure 
against the loss of that debt , but if, on the death of the debtor, his execu- 
tors 
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Thirdly, the practice of purchasing annuities for lives at 
a certain price or premium, instead of advancing the same 
sum on an ordinary loan, arises usually from the inability of 
the borrower to give the lender a permanent security foi the 
return of the money borrowed, at any one pei lod of time. 
He therefore stipulates (in effect) to repay annually, dunng 
his life, some part of the money borrowed, together with legal 
interest foi so much of the principal as annually remains un- 
paid, and an additional compensation lor the extraordinary 
hazard run, of losing that principal entirely by the contingency 
of the bonowei’s death all which consideiations, being cal- 
culated and blended together, will constitute the just propor- 
tion or quantum of the annuity which ought to be granted. 
The real value of that contingency must depend on the age, 
constitution, situation, and conduct of the borrower, and 
therefore the puce of such annuities cannot, without the 
utmost difficulty, be leduced to any general rules So that 
if, by the teims of the contract, the lender’s principal is bond 
file (and not colourably ') put in jeopardy, no inequality of 
price will make it an usurious baigain , though, under some 
circumstances of imposition, it may be relieved against m 
equity To tlnow however some check upon lmpiovident 
transactions of this kind, winch are usually earned on with 
great puvacy, the statute 17 Geo III c,26 has dnected, 
that upon the sale of any life annuity of more than the value 
of ten pounds }>ei annum (unless on a sufficient pledge of 
lands in fee-simple or stock m the public funds) the true 
consideration, which shall be in money only, shall be set forth 
and described m the security itself, and a memoiial of the 
date of the security, of the names of the paities, cestuy que 
tiiists, cestuy que vies , and witnesses, and of the consideration 
money, shall within twenty days after it’s execution be en- 
rolled in the couit of chancery , else the secunty shall be null 
and void and, in case of collusive practices lespecting the 

1 Cartli 67 


tors discharge the debt, he can recover nothing from the insurer Godsall 
v Bolder o, 9 East 72 
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consideration, the court, in winch any action is brought or 
judgment obtained upon such collusive security, may order 
the same to be cancelled, and the judgment (if any) to be 
vacated and also all contracts for the purchase of annuities 
from infants shall remain utteily void, and be incapable of 
confirmation after such infants arfive to the age of maturity 
But to return to the doctrine of common interest on loans *(18) 

Upon the two principles of inconvenience and hazard, 
compared togethei, different nations have, at different times, 
established different rates of intei est The Romans at one 
time allowed ccvtesimac, one pa cent monthly, or twelve pet 
cent pet annum, to be taken for common loans, but Jus- 
tinian m reduced it to tuentes, or one third of the as or centt~ 

m Cod 4 S2 26 JVbv 3 J, 34, not only for understanding tl;e civilians, 

35 A shoit explication of these but also the more classical writers, who 

terms, and of the division of the Ro- perpetually refer to this distnbution 
man as, will be useful to the student, Thus Horace, ad f*iscmes,325 
Romani jmen longis ratiomt/us nssem 
Disount in partis centum diducere Dual 
Pilius Albtni, si di qumcunce remota est 


(18) It has been observed, that this net has produced a greatei number 
of judicial decisions than any other which has passed since the statute of 
fiauds It was, however, repealed by the 53G 3 c 141 , which directs, 
that within thirty duys after the execution of any assurance creating an 
annuity or rent-charge for life or jeais determinable on lives, a memorial 
shall be enrolled according to a form given in the statute And in case any 
pmt of the consideration money be retained or returned on any pietence 
whatsoevei , or supposing it to be advanced m notes, if those notes me 
not paid when due , or if the consideiation, being in goods, is expiesbed to 
be in money, then the court, on application of the party agamst whom 
any action shall be brought on the deed, may stay the proceedings, or 
vacate the judgments, and order the deed to be cancelled The statute 
also annuls all contracts for annuities made by infants, notwithstanding 
any confirmation by them after coming of age, and makes it a misdemeanor 
to endeavour to induce infants to engage in such contracts, or to pledge 
their word of honour not to plead infancy, or make defence against the 
demand of such annuities, or to promise to confirm them when of age 
The statute does not extend to Scotland or Ireland, nor to annuities, or 
rent-charges granted by will, marriage-settlement, or for the advancement 
of a child, nor to the cases excepted out of the former statute, and men- 
tioned in the text 
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simae, that is, join pet cent , but allowed higher interest to 
be taken of merchants, because there the hazard was gr-eater. 
So too Grotius informs us n that in Holland the rate -of in- C 
terest was then eight pet cent in common loans, but twelve to 
merchants. And lord Bacon w as desuous of introducing a 
similar policy in England 0 . but our law establishes one 
standard for all alike, where the pledge of security itself is 
not put in jeopardy, lest under the general pretence of vague 
and indeterminate hazards, a door should be open to fraud 
and usury leaving specific hazards to be provided against 
by specific insurances, by annuities for h\es, or by loans upon 
t espondentia or bottomry But as to the rate of legal interest, 
it has varied and decreased for two hundred years past, ac- 


Uncia, quid superet " potent utrisse, tnens , eu y 
Item jiotens screare tuam 1 rt'dil uncwi, quid Jit ? 
Semis 


It is therefore to be observed, that in 
calculating the rate of interest, the Ro- 
mans divided the principal sum into an 
hundred parts, one of which they al- 
lowed to be taken monthly , and this, 
which was the highest rate of interest 
permitted, they called usurae centesimae, 
amounting yearly to twelve pc r cent 
Now as the os, or Roman pound, was 
commonly used to express any integral 
sum, and was divisible into twelve parts 
or unciae, therefore these twelve monthly 
payments or unciae were held to amount 
annually to one pound, or as us uranus , 
and so the usurae asses were synonymous 
to the usurae centesimae And all lower 
rates of interest were denominated 


according to the relation they bore to 
this centesimal usury, or usurae asses 
for the several multiples of the unciae, 
or duodecimal parts of tile as, were 
known by d.fferent names according 
to their diflcrent combinations , sex- 
tans, quadrans, tnens, quincunx, semis , 
sejilunx, bes, Aodrnns, dextans, deunx, 
containing respectively 2, 3, 4, 6, 6, 7, 
8, 9, 10, II, -unciae, or duodecimal parts 
of an as [1-728 5 49 § 2 Gravin 
ong jut civ 12 §47] This being 
premised, the following table will 
clearly exhibit at once the subdivisions 
of the as, and the denominations of the 
rate of interest 


Usurae Partes Assts 

Asses, sive centesimae —— integer 

Deunces — . [[ — 

jDextances, vel decunces § — ■ 

Dodrantes 3 

Desses ————— — jj — 

Stplunces A 

Serm ms — J 

Qumcunces A 

Tnenles ————— 1 

Quadrantes • 1 •*— 

Sesxtances 1 — ' 

Unciae — — — —— 

n Dejur b ftp 2 12 22 
VOL. II. L I* 


ter Annum 

— ■ — 12 per cent 

— . a 

10 

9 

8 

— 7 

— — 6 

5 

4 

3 

2 

l 
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cording as the quantity of specie in the kingdom has mci eased 
by accessions of trade, the introduction of papei credit, and 
other circumstances The statute 37 Hen VIII. c 9 con- 
fined interest to ten per cent ., and so did the statute 13 Ehz 
c.8. But as, through the encouragements given in her reign 
to commeice, the nation grew more wealthy, so under her 
successor the statute 21 Jac. I c 17 reduced it to eight per 
cent , as did the statute 12 Car II c 13 to six and lastly 
by the statute 12 Ann st 2 c 16 it was brought down to five 
per cent, yearly, which is now the extremity of legal interest 
that can be taken But yet, if a contract which can les inte- 
rest be made in a foreign country, our couits will direct' the 
payment of interest according to the law of that country in 
[ 464 ] which the contract was made p Thus Irish, American, 
Turkish, and Indian interest, have been allowed in our 
courts to the amount of even twelve pci cent (19) foi the 
moderation oi exorbitance of interest depends upon local cir- 
cumstances , and the refusal to enforce such conti acts would 
put a stop to all foieign trade And, by statute 14 Geo III 
c 79 all mortgages and other securities upon estates or othei 
property m Ireland oi the plantations, bearing interest not 
exceeding six pci cent shall be legal , though executed in the 
kingdom of Great Britain unless the money lent shall be 
known at the time to exceed the value of the thing in pledge, 
m which case also, to prevent usurious contracts at home 
under coloui of such foreign secuntics, the boriowei shall 
forfeit treble the sum so borrowed. (20) 

4 The last general species of conti acts, which I have to 
mention, is that of debt , whereby a chose in action, or right 
to a certain sum of money, is mutually acquired and lost 1 

» 1 Equ Cas Abr 289 1 P Wins 395 •> F N B 119 


(19) In the case of Indian interest, the legislature has interfered, and by 
13 C 3 c 63 s 30 restrained it to 12 per cent 

(20) It had been doubted, whether this statute extended to the bonds 
and covenants of third parties given as a collateral security for the payment 
in Great Britain of interest on sums ot money lent under its protection , 
thel&2GIV c 51 was made to remove this doubt, and extends the provi- 
sions of the former statute to those cases See Vol IV p 156 &172 n(16j 
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This may be the counterpart of, and arise from, any of the 
other species of contracts As, in case of a sale, where the 
price is not paid m leady money, the vendee becomes in- 
debted to the vendor for the sum agieed on, and the vendor 
has a property in this puce, as a chose in action, by me ms of 
this contract of debt In bailment, if the bailee loses or de- 
tains a sum of money billed to him for anj special pm pose, 
he becomes indebted to the ballot m the s ime numerical sum, 
upon Ins implied conti act, that lie should execute the tiust 
leposcd in him, or repay tlic money to the bailoi Upon 
hiring oi boi rowing, the hirer oi borrowei, at the same time 
that he acquires a property m the thing lent, may also be- 
come indebted to the lendei, upon his contiact to restore the 
money boirowed, to pay the puce or piemium of the loan, 
the hire of the horse, oi the like Aiij contract, in short, 
whcieby a determinate sum of money becomes due to any 
pci son, and is not paid, but lemains in action merely, is a 
contiact of debt And, taken m this light, it comprehends a 
gi eat variety of acquisitions , being usually divided into debts [ 465 } 
of iciotd, debts by special, and debts by simple contract 

A DFur of iccoul is a sum of money, which, appeals to be 
due by the evidence of a court of iccoul Thus, when any 
specific sum is adjudged to be due hom the defendant to the 
plaintiff, on an action oi suit at law , this is a contract of the 
highest nature, being established by the sentence of a court of 
judicatuie Debts upon recognizance ai e also a sum of money, 
recognized oi acknowledged to be clue to the crown or a sub- 
ject, in the presence of some court or magistiate, with a con- 
dition that such acknowledgment shall be void upon the 
appearance of the paity, his good behaviour, of the l* ke and 
these, togethei with statutes merchant and statutes staple, tyc 
if forfeited by non-pci tormance of the condition, are also ranked 
among this first and pnncipal class of debts, viz debts of le- 
cord , since the contract, on which they aie founded, Is witnessed 
by the highest kind of evidence, viz by matter of reeord 

Debts by specialty, or special contract, arc such whereby a 
sum of money becomes, or is acknowledged to be, due by deed 
oi instrument undei seal. Such as by deed of covenant, by 
deed of sale, by lease reserving rent, or by bond or obligation , 

i i 2 
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which last we took occasion to explain in the twentieth chapter 
of the present book , and then shewed that it is a creation or 
acknowledgment of a debt from the obligor to the obligee, 
unless the obligor performs a condition thereunto usually 
annexed, as the payment of rent o> money bon owed, the ob- 
servance ot a covenant, and the hke , on failure of which the 
bond becomes forfeited and the debt becomes due in law (21) 
These are looked upon as the next class of debts after those of 
record, being confirmed by special evidence, under seal. 

Debis bj' simple contract are such, where the contiact upon 
which the obligation arises is neither ascei tamed by mattei of 
record, nor yet by deed or special instillment, but by mere oial 
[ 466 J evidence, the most simple of any , or by notes unsealed, which 
are capable of a more easy prod, and (therefoie only) bettei, 
than a verbal promise It is easy to see into what a vast 
variety of obligations this last class may be branched out, 
through the numerous contracts foi money, which are not only 
expressed by the parties, but virtually implied in law Some 
of these we have already occasionally hinted at and the rest, 
to avoid repetition, must be leferred to tho»e particular heads 
in the third book of these Commentaries, where the breach of 
such contracts will be considered. I shall only observe at 
present, that by the statute 29 Car II, c 3 no executor oi 
administrator shall be charged upon any special promise to 
answer damages out ot his own estate, and no person shall be 
charged upon anypiomise to answer for the debt or default of 
another, or upon any agieement m consideration of marriage, 
or upon any contract or sale of any real estate, or upon any 
agreement that is not to be peifonned within one yeai trom 
the making , unless the agreement ox some memorandum 
thereof be in wilting, and signed by the party himself, or by 
Ins authority (22) 

But theie is one species of debts upon simple contract, 
which, being a transaction now introduced into all sorts of 


(21) See Vol III p 398 n (6), and the notes on the cases of Gatnsford v 
Crrtffith, and Roberts v Manett, Sound R i. 58. ». 187. edit 1824 

(22) gee Vol III p 159 n (12) 
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civil life, under the name of paper credit, deserves a more 
particulai regard These are debts by bills of exchange, and 
promissory notes 

A bill of exchange is a security, onginally invented among 
merchants in different countries, for the more easy remittance 
of money fiom the one to the othei, which has since spread 
itself into almost all pecuniary transactions It is an opem 
letter of request from one man to another, dcsiiing him to pay 
a sum named therein to a third person on his account, by 
which means a man at the most distant pait of the world may 
have money remitted to him from any trading country If A 
lives in Jamaica, and owes 13, who lives in England, 100(W., 
now if C be going fiom England to Jamaica, lie may pay B 
this 1 000/ and take a bill of exchange drawn by B in England 
upon A m Jamaica, and receive it when he comes thither 
Thus does B leceive Ins debt, at any distance of place, by 
transfernng it to C, who carnes over his money in papei 
ciedit, without danger of robbeiy or loss. Tins method is [ 467 ] 
said to have been brought into general use by the Jews and 
Lombards, when banished for their usury and other vices , in 
order the more easily to draw their effects out of Fiance and 
England into those countnes in which they had chosen to 
reside But the invention of it was a little eailier; for the 
Jews were banished out of Guienne in 1287, and out of 
England in 1290 r , and in 1236 the use of paper credit was 
introduced into the Mogul empire m China 8 In com- 
mon speech such a bill is frequently called a draft, but a 
bill of exchange is the more legal as well as meicantile ex- 
piession The person, liowevei, who writes this letter is called 
m law the drawer, and he to whom it is wntten the drawee , 
and the third peison, or negotiator, to whom it is payable 
(whether especially named, oi the bearer generally) is called 
the payee. 

These bills are either foreign y or inland , foreign, whew 
drawn by a mei chant residing abroad upon his correspondent 
in England, or vice versa , and inland, when both the drawei 
and the drawee reside within the kingdom Formerly foreign 

r 2. Carte Hist Eng. 203. 2(X3 * Mod Un, Hist, iv. 499 

L L 3 
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bills of exchange were much more 1 egarded m the eye of the 
law than inland ones as being thought of more public concern 
m the advancement of trade and commeice But now by two 
statutes, the one 9 & 10 W III c 17 theothei 3&4Ann c. .9 
inland bills of exchange are put upon the same footing as fo- 
reign ones , what was the law and custom of merchants with 
regai d to the one, and taken notice of merely as such f , being 
by those statutes expressly enacted with legard to the other 
So that now there is not in law any manner of difference be- 
tween them. (23) 

Promissory notes, or notes of hand, aie a plain and dnect 
engagement in writing, to pay a sum specified at the time 
therein limited to a person theiein named, or sometimes to his 
order, or often to the bearei at laige These also, by the same 
statute 3&4 Ann c 9 aie made assignable and indorsable in 
like manner as bills of exchange But, by statute 15 Geo III 
[ 468 3 c 51 all promissory or othei notes, bills of exchange, drafts, 
and undertakings in wilting, being negotiable or transferable, 
for the payment of less than twenty shillings, are declared to 
be null and void , and it is made penal to utter or publish any 
such, they being deemed piejudicial to trade and public cre- 
dit (24) And by 17 Geo III c 30 all such notes, bills, drafts, 
and undertakings, to the amount of twenty shillings, and less 
than five pounds, aie subjected to many other regulations and 
formalities , the omission of any one of which vacates the se- 
curity, and is penal to him that utteis it (25) 

' 1 Roll Abr C 


(21) See post, 469, 470 

( 21 ) The 48G 3 c 88 which repelled this statute, contains the same 
restriction, almost in the same woi ils, and makes the penalty, which can- 
not exceed 20/ , nor be less than 5/ recoverable before a single justice of 
the peace , the penalty to go in moieties to the mformei and the poor of 
the parish in which the offence is committed. 

(25) This statute, so far as relates to promissory notes, drafts, or under- 
takings in wnting, payable on demand to the bearer, after many suspensions 
during the late reign, now stands suspended till the 5th day of January 1 8 53 
by the 3G IV c 70 And the 37 G 3 c 28 had provided that all notes 
payable to bearer, and issued by the Bank of England, should be good 
and valid in law, though for the payment of less than 5/ 
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The payee, we may observe, either of a bill of exchange 
or promissory note, has clearly a property vested m him (not 
indeed m possession but in action) by the express contract of 
the diawer in the case of a promissory note, and, in the case 
of a bill of exchange, by his implied, contract, viz that, pro- 
vided the drawee does not pay the bill, the drawer will for 
which reason it is usual in bills of exchange to express that 
the value thereof hath been received by the drawer u , m order 
to shew the consideration, upon which the implied contract ot 
repayment arises And tins property, so vested, may be trans- 
ferred and assigned from the payee to any other man , con- 
trary to the general rule of the common law, that no chose in 
action is assignable which assignment is the life of paper 
credit It may therefore be of some use to mention a few of 
the principal incidents attending this transfer or assignment, 
in ordei to make it regular, and thereby to charge the drawer 
with the payment of the debt to other persons than those with 
whom he originally contracted 

In the first place, then, the payee, or person to whom or 
whose otder such bill of exchange or promissory note is pay- 
able, may by indorsement, or writing his name m dorso, or on 
the back of it, assign over his whole property to the beaier, 01 
else to another peison by name, either of whom is then called 
the indorsee, and lie may assign the same to another, and so 
on m infinitum And a promissory note, payable to A, or [ 469 3 
hearei, is negotiable without any indorsement, and payment 
thereof may be demanded by any bearer of it v But, in case 
of a bill of exchange, the payee, or the indorsee, (whether it be a 
general or particular indorsement), is to go to the drawee, and 
offer his bill for acceptance , which acceptance (so as to charge 
the drawer with costs) must be in writing, under or on the 
back of the bill If the drawee accepts the bill, either verbally 
or in writing w , he then makes himself liable to pay it , this 
being now a contract on his. side, grounded on an acknow- 
ledgment that the drawer has effects in his hands, or at least 
credit sufficient to warrant the payment. If the drawee re- 

11 Stra 1212. w Stra 1000 

» 2 Show 235 — Grant v Vaughan 
T 4 Geo III B R 

L L 4 
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fuses to accept - ttee> bill, and it be of the value of 20?. or 
upward*, and- expressed to be, for value received} the payee or 
indorsee- may protest it for non-acceptance , which protest must 
be mad* in writing under a- copy of such bill of exchange, by 
some- notary public , on, if no- such notary be resident in the 
place, than by any other substantial inhabitant, in the presence 
of two credible witnesses ; and notice of such protest must, 
within fourteen days after, be given to the drawer (26) 

R*rr, in case such bill be accepted by the drawee, and after 
acceptance he fails or lefuses to pay it within three days after 
it becomes due, (which three days are called days of grace,) 
the payee or indorsee is then to get it protested for non- 
payment, m, the same manner, and by the same persons who 
are- to protest it m case of non-acceptance, and such protest 
must also be notified, within fourteen days after, to the 
drawer. A-nd-he, on producing such protest, either of non- 
acceptancc, or non-payment, is bound to make good to the 
payee, or indoisee, not only the amount of the said bills, 
(which he is bound to- do within a reasonable time after non>- 
payraent, without any protest, by the lules of the com mom 


(26) A bill need not be presented for acceptance, where it is payable at a 
-ceitain day, because the time is then running on equally, whether accepted 
or not, and the responsibility of the drawer is not protracted If it be 
payable at a certain distance of time after tight, then it is necessary to pre- 
sent it within a reasonable time, because by not doing so, the risk and 
responsibility of the drawer are indefinitely protracted If it be presented 
for acceptance (winch acceptance, hi the case of an inland bill, can now 
only be in writing by 1&2G IV c 78 ) whether necessarily or nof, the 
same consequence follows that a prompt notice to the drawer, not as stated- 
in the text, a fourteen da} a* notice, becomes necessary m case of- non* 
-acceptance The leason of both these rules is ultimately the same, the 
supposition that the drawee owes the drawer money, or has effects of the 
drawer’s in hfs hands equivalent to the bill drawn — in the first case that 
•fittet, or those effects should not be left indefinitely in his hands, which- 
would be the effect of not presenting, the bill , in the latter he should have 
prompt notice of the non-acceptance to enable, him to- draw them out, 
the drawee refusing to apply them to the purpose for which the drawer 
had destined them The consequence is, that if the drawer had no effects, 
nor any ground to expect any in the hands of the drawee, from the time 
w-hen the bill was- drawn until it became payable, and had neether valid 
foundation to expect payment by the drawee, he is not entitled to notice, 
because the want of it cannot prejudice him. See Bayley on Bilk. 
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law x ) but also interest and all charges* to be compotftd frotw 
the' time of making 1 suoh protest. But if no protest be made 
on notified to the drawer* and; any damage^ accrues by such 
neglecty it shall foil on the holder of the bill. (27) The bill* [ 470 J 
when refused, must bet demanded of the drawer as soon- as 
conveniently may be for though* when one draws a bill of 
exchange, he subjects himself to the- payment* if the parson 1 
on whom it is drawn refuses either to accept or pay, yet that 
is with this limitation, that if the bill be not paid when due, 
the person to whom it is pajable shall in convenient time 
give the drawer notice thereof, for otherwise the law will 
imply it paid since it would be prejudicial to commerce if 
a bill might rise up to charge the drawer at any distance of 
time when in the mean time all reckonings and accounts 
may be adjusted between the diawer and the diawee v 

If the bill be an indorsed bill, and the indorsee cannot get 
the drawee to discharge it, he may call upon either the diawer 
or the indorser, or if the bill has been negotiated tlnough 
many bands, upon any of the indorsers , for each indorser is 
a wariantor for the payment of the bill, which is frequently 
taken in payment as much (or more) upon the credit of the 
indorsei, as of the drawer And if such liidoiser, so called 
upon, has the names of one or more indorsers prior to his 
own, to each of whom he is propeily an indorsee, he is also 
at liberty to call upon any of them to make him satisfaction , 
and so upwards But the first indorser has no body to resort 
to, but the drawei only 

What has been said of bills of exchange is applicable also 
to promissory notes, that are indorsed over, and negotiated 

* Lord Raym 993 r Salk 127 


(27) Although the words of the statute of 5 & 4 Anne, c 9 import pnma 
facie, that it is necessary to protest an inland bill in order to recover 
special damages and costs occasioned by the non-acceptance or non-pay- 
ment, together with interest, yet that is not the construction put upon 
them The practice is uniformly not to give evidence of anj such protest 
in an action on an inland bill, and that practice being specifically brought 
under the consideration of the court of K B was recently affirmed in the 
case of Wmdle v Andrew>, 2 B & A 696 
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from one hand to another , only that, in this case, as there 
is no drawee, there can be no protest for non-acceptance , or 
rather the law considers a promissory note m the light of a 
bill drawn by a man upon himself, and accepted at the time 
of drawing And, in case of non-payment by the drawer, 
the several indorsees of a promissory note have the same re- 
medy, as upon bills of exchange, against the prior indorsers 
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CHAPTER THE THIRTY-FIRST. 

of TITLE by BANKRUPTCY. 


^HE preceding chapter having treated pietty largely of 
the acquisition of pei^onal property by several commer- 
cial methods, we from thence shall be easily led to take into 
our present consideration a tenth method of transferring pro- 
pel ty, which is that of 


X Bankruptcy, a title which we before lightly touched 
upon °, so far as it related to the transfer of the real estate 
of the bankrupt At piesent we are to treat of it moie 
minutely, as it principally relates to the disposition of chat- 
tels, in which the propeity of persons concerned in tiade 
moie usually consists, than in lands or tenements Let us 
therefore first of all consider, 1 IVho may become a bank- 
lupt 2 Wluit acts make a bankmpt 3 The ■proceedings on 
a commission of bankrupt and 4 In what manner an estate 
m goods and chattels may be Uansfa > edby bankruptcy 

1 Who may become a bankrupt. A bankrupt was be- 
fore b defined to be “ a trader, who secretes himself, or does 
“ certain other acts, tending to defraud Ins creditors ” He 
was formerly considered merely in the light of a criminal or 
offender c , and in this spirit we are told by sir Edward Coke d , 
that we have fetched as well the name, as the wickedness, of 
bankrupts from foreign nations * But at present the laws of [ 472 ] 


* See page 285 e The woTd itself is derived from the 

b Ibid word bancus or banque, which signifies 

c Stat 1 Jac I c 15 § 17 the table or counter of a tradesman, 

d 4 Inst 277 (Dufresne, I 060 ) and rupius, broken , 
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bankruptcy are considered as laws calculated for the benefit 
of trade, and founded on the principles of humanity as well as 
justice and to that end they confer some privileges, not 
only on the creditois, but also on the bankrupt or debtor 
himself On the ci editors, by compelling the bankrupt 
to give up all his effects to their use, without any fraudulent 
concealment on the debtor, by exempting him fiom the 
rigor of the geneial law, wheieby his person might be con- 
fined at the discretion of Ins creditor, though m leality he 
has nothing to satisfy the debt whereas the law of bank- 
rupts, taking into consideration the sudden and unavoid- 
able accidents to which men in trade are liable, has given 
them the liberty of their persons, and some pecunmiy emolu- 
ments, upon condition they surrender up their whole estate 
to be divided among their creditors 


In this respect our legislature seems to have attended to 
the example of the Roman law I mean not the terrible law 
of the twelve tables , whereby the creditois might cut the 
debtor’s body into pieces, and each of them take Ins pro- 
poitionable shaie if indeed that law, dc debitoie in paitei 
srcando r is to be understood in so very butcherly a light , which 
many learned men have with reason doubted r Nor do I 
mean those less inhuman laws (if they may be called so, as 
their meaning is indisputably certain) of imprisoning the 
debtor’s person in' chains , subjecting him to stripes and hard 
labour, at the meicy of his rigid ci editor , and sometimes 
selling him, his wife, and clnldien, to perpetual foieign 
slavery, trans Tibenm 8 an oppression which produced so 
[ 473 ] many popular insurrections, and secessions to the mons sacei 


denoting thereby one whose shop or 
plaice of trade- is broken and gone , 
though others rather choose 1 to adopt 
the word saute, whichm French signifies 
a trace or track, and tell us that a bank- 
rupt is one who hath’ removed hre 
banq no, leasing but a- trace behind 
(4 Inst 277 ) And it is observable that 
the title of the first English statute con- 
cerning thisoffence, S4& 35 Hen VIII 
c 4 , “ against such persons as do make 
bankrupt,” is a literal translation of the 
French ldibm, qw fontr ban queroute 


1 Taylor, Comment 1 in L decmviral 
Bynkcrsh Obsei'o Jur I. 1 Hvmtoc 
Anliq III 30 4 

6 In Pegu and the adjacent countries 
m East India, the creditor is entitled to 
dispose of tile debtor himself, and like- 
wise of his wifonnd children , insomuch 
that he may even violate with impunity 
the chastity of the debtor’s wife, but 
then, by so doing, the debt is* under- 
stood to be discharged (Mod Un 
Hist vn 128 ) 
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But I mean the law of cession, introduced by the xh tutsan 
emperors, whereby if a debtor ceded, or yielded up all his for- 
tune to his creditors, he was secured from being dragged to 
a gaol, “ omm quoque corporah eruciatu semoto h ” For, as the 
emperor justly observes 1 , “ inhumanwn erat spoliatum fortimis 
“ sins m solidum damnari ” Thus far was just and reason- 
able but, as the departing from one extreme is apt to pro- 
duce it’s opposite, we find it afterwards enacted k , tliat it the 
debtor by any unfoieseen accident was leduced to low cir- 
cumstances, and would sweat that be had not sufficient left 
to pay his debts, he should not be compelled to cede or give 
up even that which he had in his possession a law, which 
under a false notion of humanity, seems to be fertile of per- 
jury, injustice, and absurdity. 

The laws of England, more wisely, have steered m the 
middle between both extremes providing at once against 
the inhumanity of the ci editor, who is not suffered to con- 
fine an honest bankiupt after his effects are delivered up, 
and at the same time takuig caie that all his just debts shall 
be paid, so far as the effects will extend But still they are 
cautious of encouraging prodigality and extravagance by this 
indulgence to debtors , and theiefore they allow tire benefit 
of the laws of bankruptcy to none but actual tiaders / since 
that set of men are, generally speaking, the only persons 
liable to accidental Josses, and to an inability of paying their 
debts, without any fault of their own If persons in other 
situations of life run in debt without the power of payment, 
they must take the consequences of their own indiscretion, 
even though they meet with sudden accidents that *nay reduce 
their fortunes for the law holds it to be an unjustifiable 
practice, for any person but a trader to encumber himself 
with debts of any considerable value. If a gentleman, or one 
in a liberal profession, at the time of contracting ins debts, [ 474 ] 
has a sufficient fund to pay them, the delay of payment js a 
species of, dishonesty, and a temporary injustice to his creditor : 
and 1 fj at such time, he has no sufficient fond, the dishonesty 
and tnju&bce is the greater. He cannot therefore murmur, 
if he suffers the punishment which he hps voluntarily drown 

* Cod. 7 71 per tot 1 Inst 4. 6 40 * Nov 1S5 e 1. 
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upon himself. But in mercantile tiansactions the case is far 
otherwise. Trade cannot be carried Qn without mutual cre- 
dit on both sides the contracting of debts is therefore here 
not only justifiable, but necessary And if by accidental 
calamities, as by the loss of a ship in a tempest, the failure 
of brother traders, or by the non-payment of persons out of 
trade, a mei chant 01 trader becomes incapable of discharg- 
ing his own debts, it is his misfortune and not his fault 
To the misfortunes therefore of debtors, the law has given a 
compassionate remedy, but denied it to their faults since, at 
the same time that it provides for the secunty of commerce, 
by enacting that every considerable tiader may be declared a 
bankrupt, for the benefit of his creditors as well as himself, 
it has also (to discouiage extiavagance) declared that no one 
shall be capable of being made a bankrupt, but only a h ad u , 
noi capable of receiving the tull benefit ot the statutes, but 
only an industuous tradei 

The first statute made concerning any English bankrupts, 
was 34&35 Herl VIII c 4 , when trade began first to be pro- 
perly cultivated m England, which has been almost totally 
altered by statute 13Ehz c 7 , wheieby bankruptcy is con- 
fined to such persons only as have used thetiadi of merchandize, 
in gioss oi by retail, by waj of bargaining, exchange, rechange, 
haltering, chevisance ', or otherwise , or have sought then liv- 
ing by buying and selling And by statute 21 Jac I c 19 
persons using the tiade or profession of a scnvenei, receiving 
other men’s monies and estates into their trust and custody, are 
also made liable to the statutes of bankruptcy and the be- 
[47 5 ] nefits as well as the penal parts of the law, are extended as 
well to aliens and denizens as to natural-born subjects , being 
intended entirely for the protection of trade, m which aliens 
are often as deeply concerned as natives By many subse- 
quent statutes, but lastly by statute 5 Geo II c 30 m , bankets, 
brokets, and factors, are declared liable to the statutes of bank- 
ruptcy, and this upon the same leason that scnvenei s are 
included by the statute of James I , viz foi the relief of their 
creditois; whom they have otherwise more opportunities of 
defrauding than any other set of dealers, and they are pro- 

1 That is, making contracts (Dufresne, II 569 ) m § S9 
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perly to be looked upon as traders, since they make merchan- 
dize of money, in the same manner as other merchants do of 
goods and othei moveable chattels But by the same act ", 
no fat met, gtaziet, or drove t, shall (as such) be liable to be 
deemed a bankrupt for, though they buy and sell corn, and 
hay, and beasts, in the course of husbandry, yet trade is not 
their principal, but only a collateral object their chief con- 
cern being to manure and till the ground, and make the best 
advantage of its produce And, besides, the subjecting them 
to the laws of bankruptcy might be a means of defeating their 
landlords of the security which the law has given them above 
all others, for the payment of their reserved rents , wherefore 
also, upon a similar leason, a receiver of the kings taxes is not 
capable 0 , as such, of being a bankrupt, lest the king should 
be defeated of those extensive remedies against his debtois, 
which are put into his hands by the prerogative By the 
same statute p , no person shall have a commission of bankrupt 
awarded against him, unless at the petition of some one cre- 
ditor, [or more, being partners] to whom he owes 100/ , or of 
two, to whom he is indebted 150/ , or of mate, to whom alto- 
gether he is indebted 200/ For the law does not look upon 
persons, whose debts amount to less, to be traders considerable 
enough, either to enjoy the benefit of the statute themselves, 
or to entitle the creditors, for the benefit of public commerce, 
to demand the distribution of then effects 

In the interpietation of these seveial statutes, it hath been [ 475 ] 
held, that buying only, or selling only, will not qualify a man 
to be a bankrupt , but it must be both buying and selling, and 
also getting a livelihood by it As, by exercising the calling 
of a merchant, a grocer, a meicer, or in one general word, a 
chapman, who is one that buys and sells auy thing But no 
handiciaft occupation (where nothing is bought and sold, and 
where therefore an extensive credit, for the stock in trade, is 
not necessary to be had) will make a man a regular bankrupt , 
as that of a husbandman, a gardener, and the like, who are 
paid for their work and laboui q . Also an innkeeper cannot, 
as such, be a bankrupt r for Ins gain or livelihood does not 


" § 40 
® § eod 
p § 23 


9 Cro, Car 31 
r Cro, Car 549 Skinn 291 
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aiuse from huymg and selling in the way of merchandize, hut 
.greatly from .the use of his rooms and furniture, his attendance 
•and the Jake ; end though he may buy corn and victuals, to 
-rfjaU ijgam at a pi oh t, yet that no more makes him a trader, 
than. a. schoolmaster or other .person is, that keeps a boarding- 
house, >and <makes considerable gains by buying and selling 
what he spends in the house , .anti such a one is clearly not 
■within the statutes \ But where persons buy goods, and make 
them up jnto.saleable commodities, ns shoemakers, smiths, and 
the like , heie, though part of the gam is by bodily labom, and 
not by buying and selling, yet they are within the statutes of 
bankrupts ‘ fin the laboui as only m melioration of. the com- 
modity, and rendering it more fit foi sale 

One single act of buying and selling will not make a man a 
tender, but a repeated practice, and profit by it. Buying and 
•selling bank-stock, or other government secunties, will not 
make a man a bankrupt, they not bemg goods, wares, or mer- 
chandize, within the intent of the statute, by which a profit 
may be fairly made ” Neither will buying and selling under 
particular restraints, oi for particular purposes , as if a com- 
[ 477 ] 'missioner of the navy uses to buy victuals for the fleet, and 
dispose of the surplus and refuse, he is not thereby made a 
trader withm the statutes An infant, though a trader, can- 
not be made a bankrupt, for an infant can owe nothing but 
for necessaries , and the statutes of bankruptcy create no new 
debts, but only give a speedier and moie effectual remedy for 
recording such as were before due , and no person can be 
made a bankrupt foi debts, which he is not liable at law to 
pay ■* IBut a feme-covert in London, being a sole trader ac- 
cording to the custom, is liable to a commission of bank- 
rupt y . (1) 

* Skinn 292 S Mod 330 1 Lord Raym 443 

* Cro Car 31 Skinn 292 ? La Vie v Ththjis, M 6 Geo III 

•* SP ‘Wms 80S. ®.Jt 3 Barr 1776 

"Salk no Skmn 292 


(1) The subject of the bankrupt laws has been repeatedly under the 
consideration of parliament, and at length an act of consolidation (the 
5GIV c*98 ) has passedr by which all former statutes stand repealed 
from May 1825 By the second section of this act, the persons who may 
- become 
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2 Having, thus consitleied who may, and who may not, be 
made a bankrupt, we are to mqune, secondly, by what acts a 
man may become a bankrupt. “ A banki upt is a trailer, who 
“ secretes himself, oi does certain other acts, tending to de- 
“ fraud his cieditois” We have hitheito been employed in 
explaining the formei part of this description, “ a trader,” let 
us now attend to the latter, “ who secretes himself, of does cer- 
“ tarn othei acts tending to defraud his creditois.” And, in 
geneial, whenever such a trailer, as is before described, hath 
endeavoured to avoid Ins creditois, or evade their just de- 
mands, this hath been declared by the legislatute to be an act 
of bankruptcy, upon which a commission may be sued out. 
For in this extiajudici.il method of proceeding, which is 
allowed meiely foi the benefit of commerce, the law is ex- 
tremely watchful to detect a man, whose cncumstances are 
declining, in the fust instance, ot at least as eaily as possible 
that the cieditois may receive as large a proportion of then 
debts as may be , and that a man may not go on wantonly 
wasting his substance, and then claim the benefit of the statutes, 
when he lias nothing left to distribute 

To leai n what the particulai acts of bankruptcy are, which 
lendei a man a bankrupt, we must consult the seveial statutes. 


become bankrupts .nc thus enumerated “ all bankers, brokers under- 
writers and persons insming against penis ot the sea, warehousemen, 
wharfingers, packeis, buiidcis, carpenters, shipwrights, victuallers, innkeep- 
ers, stage-coach proprietors, breweis, maltstcis, dyers, printers, bleachers, 
fullers, scav engers, manufacture! s of alum oi kelp, cattle or sheep sales- 
men, and ill persons engaged m any traffic of drawing and redrawing, nego- 
tiating or discounting lulls of exchange, promissory notes, or negotiable 
securities, except exchequei, navy, oi victualling bills, or ordnance deben- 
tures, and all peisons making bricks, oi burning lime for sale, being 
tenants, lessees, or partners in sueh trade or undertaking, anti all peisons 
using the trade of merchandise by way of bui gaining, exchange, bartering, 
commission, consignment, or otherwise, in gross or by retail, and all 
persons, who, either for themselves, oi as agents or factors for others, seek 
their living by buying and selling, oi by buying and letting for hire, or by 
the workmanship of goods or commodities, shall be deemed traders, liable 
to become bankrupt, piovided that no farmer, grazier, common labourer, 
or workman for hire, receiver-general of the taxes, or member of, or sub- 
scriber to any incorporated, commercial, or trading companies established 
by charter, or by or under the authority of any act of parliament, shall be 
deemed, as such, a trader liable by virtue of this act to become bankrupt 
vox, rr.’ mm 
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and the resolutions formed by the courts thereon Among 
[ 478 3 these may therefore be reckoned, 1 Departing from the 
realm, whereby a man withdraws himself from the jurisdic- 
tion and coercion of the law, with intent to defraud his cre- 
ditors 2 2 Departing from his own house, with intent to 
secrete himself, and avoid his creditors \ 3 Keeping in his 

own house, pnvately, so as not to be seen or spoken with by 
Ins creditors, except for just and necessary cause, which is 
likewise construed to be an intention to defiaud his creditors, 
by avoiding the piocess of the law b 4' Procuring oi suffei- 
mg himself willingly to be ai rested, or outlawed, oi impri- 
soned, without just and lawful cause , which is likewise deemed 
an attempt to defraud his creditors c . 5. Procuring his money, 
goods, chattels, and effects to be attached, or sequestered by 
any legal piocess , which is another plain and direct endeavour 
to disappoint his ci editors of tlieir security d 6 Making any 
fraudulent conveyance to a friend, or secret trustee, of his lands, 
tenements, goods, oi chattels which is an act of the same 
suspicious nature with the last e 7 Procunng any protection, 
not being himself privileged by paihament, in ordei to screen 
Ins person horn arrests, which also is an endeavour to elude 
the justice of the law f 8 Endeavouring or desiring, by any 
petition to the king, or bill exhibited in any of the king’s courts 
against any creditors, to compel them to take less than then 
just debts , oi to procrastinate the time of payment originally 
contracted for , which are an acknowledgment of either his 
poverty or his knaveiy s . 9 Lying in prison for two months, 
or more, upon arrest or other detention for debt, without 
finding bail, in order to obtain his liberty \ For the inability 
to procuie bail, argues a strong deficiency m Ins credit, owing 
eithei to lus suspected poverty, or ill, character , and his ne- 
glect to do it, if able, can arise only horn a fraudulent inten- 
tion , in either of which cases it is high time for Ins creditors 
[ 479 3 to look to themselves, and compel a distribution of his effects. 

10 Escaping fiom prison after an arrest for a just debt of 1007 
or upwards 1 II Foi no man would break prison that was able 


I Stat IS Eli? c 7 

* Stat 1 Jac I c IS 
b Stat IS Eliz c 7 
c Stat 1 Jac I c IS 

II Ibid 


e Stat 1 Jac I c 15 
f Slat £1 Jac I c 19 
« Ibid 
h Ibul 
1 Ibid 
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and debii'ous to procure bail, which brings ltwithm the reason 
of the last case- 1 1 Neglecting to make satisfaction for any 
just debt to the amount of 100/ within two months after sei- 
vice of legal process, for such debt, upon any tradei having 
pnvilege of pailiament k (2) 

i 

These aie the seveial acts of bankiuptcy, expressly defined 
by the statutes relating to this title which being so nurneious, 

K Stat 4 (jco III c 33 

( 2 ) The 5 G IV c 98 last mentioned, has increased the number of acts 
by which a man may become a bankrupt In the first class arc the follow- 
ing particular, all which must be done with intent to defeat or delay cre- 
ditors 1st, Departing the realm, or, being out of it, the remaining abroad , 
2d, The departing from one’s dwelling-house, absenting oneself, or begin- 
ning to keep house, 3d, .Suffering an arrest for a debt not due, yielding 
oneself to prison, suffering an outlawiy to take place, or procuring an 
ai rest of one’s person, or execution of one’s goods, 4th, Making either 
within the United Realm 01 elsewhere, any grant or conveyance of one’s 
lands, tenements, or chattels 

In the 2d class are comprised, 1st, A declaration or admission by any 
trader it a meeting of his creditoi s, that he is insolvent, 2d, A lying in 
pi isou twenty-one days upon any arrest foi'dcbt, oi attachment for non-pay- 
ment of money, .3d, An escape fiom prison when so anested or attached 

The paiticular acts in the 3d class will not be available to support a 
commission unless it be sued out vi ithin two months lfter notice of the nets 
done m the London Gazette they are 1st, The petitioning to take the 
btnefit of the insolvent act , 2d, A written declaration of insolvency, filed 
m the office of the secretaiy of bankrupts with the trader’s signature, and 
the attestation of sonic attorney And this last act will support a com- 
mission, even though it lias been concerted between the bankrupt, and any 
of his creditors 

ith. Payment of money after a docket struck, to the petitioning creditor, 
or giving him security for his debt, so that he may receive a larger propor- 
tion than the other creditors, is another head , attended with a forfeiture 
by the creditor of his whole debt, and the money or security so given But 
the commission may still be declared valid, or superseded by the lord 
chancellor, as seems most expedient 

r Ihe 5th class applies to traders having privilege of parliament, and con- 
tains two cases, 1st, The not paying, secuung, or compounding for a debt, 
or entering into a bond with two sureties for the payment of the sum that 
shall he lecovered, and eptering an appearance within one month from 
the personal service of a summons in an action for the debt, 2d, The dis- 
obedience for eight days to any order made by a court of equity for the 
pa} ment of money, in any matter of bankruptcy or lunacy These pets of 
bankruptcy relate back to the time of the service of the summons, or order 
respectively ■, 


v ii 4 
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and the whole law of bankrupts being an innovation on the 
common law, our courts of justice have been tendei of extend- 
ing 01 multiplying acts of bankruptcy by any construction, or 
implication. And therefore sir John Holt held ', that a man’s 
removing his goods privately to prevent then being seised in 
execution, was no act of bankruptcy For the statutes men- 
tion only fiaudulent gifts to third persons, and procuring them 
to be seised by sham process in ordei to defraud creditors 
but this, though a palpable fraud, yet falling within neither of 
those cases, cannot be adjudged an act of bankruptcy So 
also it has been detei mined expressly, that a banker’s stopping 
or refusing payment is no act of bankruptcy, for it is not 
within the description of any of the statutes, and there may 
be good reasons for his so doing, as suspicion of forgery, and 
the like and if, m consequence of such refusal, he is arrested, 
and puts in bail, still it is no act of bankruptcy m but if he 
goes to prison, and lies there two months, then, and not be- 
fore, he is become a bankrupt 

We have seen t who may be a bankrupt, and what acts will 
make him so let us next consider, 

3 The jJtoceedmgs on a commission of bankrupt so far as 
they affect the bankrupt himself And these depend entirely 
[ 480 ] on the several statutes of bankruptcy, all which I shall en- 
deavour to blend togethei, and digest into a concise metho- 
dical ordei 

And, first, there must be a petition to the lord chancellor 
by one creditor [or of two or more, being partners] to the 
amount of 100/ , oi by two to the amount of 150/ , or by three 
or more to the amount of 200/ , which debts must be pioved 
by affidavit n upon which he grants a commission to such dis- 
creet persons as to lum shall seem good, who are then stiled 
commissioners of bankrupt 0 The petitioners, to prevent 
malicious applications, must be bound m a security of 200/ to 
make the party amends in case they do not prove him a bank- 
rupt And if, on the other hand, they receive any money or 


1 Lord Raym 72? 
m 7 Mod 1$9 


Stnt 5 Geo II c. 30 
Slat IS Elu e 7 
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effects from the bankrupt, as a recompense for suing out the 
commission, so as to receive more than their rateable divi- 
dends of the bankrupt’s estate, they forfeit not only what they 
shall have so received, but their whole debt These provisions 
are made as well to secure persons in good credit from being 
damnified by malicious petitions, as to prevent knavish com- 
binations between the creditors and bankrupt, in order to 
obtain the benefit of the commission When the commission 
is awarded and issued, the commissioners are to meet, at their 
own expence, and to take an oath for the due execution of 
their commission, and to be allowed a sum not exceeding 20s 
per diem each at every sitting And no commission of bankrupt 
shall abate, or be void, upon any demise of the crown p (3) 

* Stat 5 Geo II c SO 


(3) The statute last mentioned makes no alteration in the amount of the 
petitioning creditor’s debt, but provides that a bona fide debt not due, but 
payable in futnro, and whether secured or not, shall be sufficient The 
petitioner must give the same bond with the same condition as before, 
upon failure lit which, and proof that the commission was sued out fraudu- 
lently or maliciously, the lord chancellor may, upon petition, order satisfac- 
tion to the party grieved, and assign the bond to him for the better recovery 
thereof Upon nearly similar words in the 5 G II c 30 , it has been held 
that the chancellor may order a specific sum to be paid by way of damages, 
and assign the bond for recovery of tint specific sum, or may leave the 
amount of damages open to be determined by action, but that in either 
case he is the sole judge of the fraud or malice And therefore Lord 
Eldon has said that he is not in the habit of assigning the bond, because 
that is conclusive at law against the defendant, without being more ad- 
vantageous to the party injured, who may have a better remedy by an 
action on the case Smith v Broomhcad, 7 T R 300 Ex parte Fletchei 
1 Rose, 454 The commissioners as before are to take an oath for the due 
execution of their commission, and to be allowed so s each for every meet- 
ing, for their certificate of the choice of assignees, and for the signature of 
the bankrupt’s certificate No commission is to abate by the demise of 
the crown, or the death of the bankrupt after adjudication that he is such; 
and m case of the death of any of the commissioners, it may be renewed 
upon payment of half the fees 

By this statute auxiliary commissions may be granted to take the proof 
of debts under 20 1 , and for the examination of witnesses in which latter 
case, the commissioners have the same necessary powers for making the 
examination effectual, which aie granted to original commissioners 

mm3 
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When the commissioners have leceived their commission, 
they are fiist to leceive proof of the pel son’s being a trader, 
and having committed some act of bankruptcy , (4) and then 
to declare him a bankrupt, if pioved so, and to give notice 
thereof in the Gazette, and at the same time to appoint three 
meetings At one of these meetings an election must be made 
of assignees, or peisons to whom the bankiupt’s estate shall 
be assigned, and in whom it shall be vested foi the benefit of 
[ 481 ] the creditors, which assignees are to be chosen by the major 
part, in value, of the cieditois who shall then have pioved 
their debts, but may be onginally appointed by the com- 
missioneis, and afterwaids appioved oi rejected by the cre- 
ditors but no creditoi shall be admitted to vote in the choice 
of assignees, whose debt on the balance of accounts does not 
amount to 10 1 (5) And at the thud meeting, at fnithest. 


(4) By a general order of Lord Lougliboiough’s (Nov 1798 ), the com- 
missioners ought fiist to have the petitioning creditoi before them, and 
examine into the nature and consideration of his debt And they cannot 
dispense with this but by the special permission of the chancellor Fui- 
thcr, by the same general order, they must entei on their proceedings a 
deposition of the ci editor, stating the nature and amount of the debt, how 
and for what consider ition it arose, and the tune when it accrued due It 
had been usual to rely on the affidavit on which the petition was grounded , 
and even now the evidence in this stage is entirely ex parte , but it is the 
practice, and understood to be the duty of the commissioners to inquire 
minutely into the debt, and not to adjudicite without a lull conviction ot 
Its fairness The SG IV c 98 now in teims reqiuics them to adjudicate 
upon proof made bcfoie them of the petitioning creditor’s debt 

(5) The assignees under the 5G IV c 98 are to be chosen at the second 
meeting, the same amount of debt proved is the necessary qualification 
for voting, but creditors may vote by attorney properly authorised, and 
the commissioners may reject any person when elected, whom they deem 
for any leison unfit for the office, as the lord chancellor may at any time 
remove an improper assignee, and order a new election Prior, however, 
to the election of assignees, the commissioners may appoint provisional 
assignees, in whom, by their mere appointment m writing, all the bankrupt’s 
real atid personal estate become vested at once The object of this 
is the immediate security of the estate and effects, especially from process 
at the suit of the crown, which would reach the property if issued before 
actual assignment to some third person The choice of new assignees 
and their written acceptance of the office, when verified by the commis- 
sioners, divest the estate of the piovisional assignees, and they must, 

within 
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which must be on the forty-second day aftei the advertisement 
in the Gazette (unless the time be enlai ged by the lord chan- 
cellor,) the bankrupt, upon notice also personally served upon 
him, or left at his usual place of abode, must sui render him- 
self peisonally to the commissioners which sunender (if 
voluntary ) protects him from all arrests till his final examin- 
ation is past and he must thenceforth m all respects conform 
to the directions of the statutes of bankruptcy , or, in default 
of either surrender oi coiifoinuty, shall be guilty of felony 
without benefit of cleigy, and shall suffer death, and his goods 
and estates shall be distnbuted among his ci editors' 1 (6) 

In case the bankrupt absconds, or is likely to run away, 
between the tune of the commission issued, and the last day 
of surrender, he may by warrant from any judge or justice of 
the peace be apprehended and committed to the county gaol, 
in older to be forthcoming to the commissioners , who are 
also empowered immediately to grant a warrant for seizing 
his goods and papeis r (7) 

When the bankrupt appears, the commissioners are to 
examine him touching all matters l elating to his trade and 
effects They may also summon before them, and examine, 
the bankrupt’s wife % and any other person vhatsoevei, as to 
all matters i elating to the bankrupt’s affairs And in case any 
of them shall lefuse to answer, or shall not answer fully, to 
any lawful question, oi shall refuse to subscribe such their 

Stat 5 Geo II c SO ’ Slat 21 Jac I c 19 

Ibid 


within ten days after notice, deliver up whatever effects may have come to 
then possession, under a penalty of 200/ 

(6) These defaults will for the future, by the 5 G IV c 98 , be punishable 
only by transportation for life, or any term not less than seven years, or 
by imprisonment with or without hard labour, for any term not exceeding 
seven years 

(7) The commissioners by the 5G IV c 98 may, by their own warrants, 
arrest any bankrupt and cause him to be brought before them, who re- 
fuses to attend (after summons) at the tune appointed, without lawful mfi- 

paduoeHt a*to4» 
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examination, the commissioners may commit them to prison 
without bail, till they submit themselves, and make and sign 
a full answer, the commissioners specifying m then warrant 
of commitment the question so refused to be answered. And 
any gaoler permitting such person to escape, or go out of 
prison, shall forfeit 5 00/. to the creditors t (8) 

* Stat 5 Geo II c 30 


(8) The 5G TV c 98 gives the comnussiontis the same powers of sum- 
moning before them, and examining the b mhrupt’s wife, and ill otliei 
persons whom they believe capable of giving information concerning the 
estate , it imposes also the s vine penalty on the gaoler in case of an escape, 
and the same penalty of 100/ for refusing to produce his prisoner to any 
creditor, who shall bring a ceitificatc fiom the commissioners of his having 
pioved a debt With regard to the powci of committal its rcgul vtions are 
very full, the subject has been, m diffci cut mst mces, much considered, 
and the extent of the comnussiontis’ authority much canvassed Sec 
JUtlltr v Scare and othen, i! bar W 111 li 1111, and Dmwr/l \ Impey, 
lB Sc C 163 I he object of the present clauses seems to be, to piovide 
as well against the abuse of the power of committal, as for the due execu- 
tion of it, and the safety of the com mission cis, in the honest, though mis- 
taken discharge of their duty In the first place the warrant of committal 
roust specify the question, for lefusmg to answei .which the party was com- 
mitted, a formal defect m the statement, howevei, will not avail for his 
discharge, foi when brought up by vmt of habeas coipus, the judge, or 
court may recommit him, unless he shall show that he h is answered all 
lawful questions , and in such case the prisoni r may call on them to look 
into the whole examination, and determine from that whethei his refusal 
was justifiable or not 

Next, if thcpaity imprisoned brings an action against the commissioner, 
he must bung it within three months after the fact committed, and givi a 
calendar month’s notice of his intention 1 Ins notice must specify his 
cause of action , it must be pioved at the trial, and the plaintiff can give 
no evidence of anj cause of action not contained therein 

During the calendar month the commissioner may tender amends to the 
plaintiff, and if not accepted, may plead it with the general issue, under 
•which all special matter of justification may be given in evidence, or he 
maj jom it with anj other pica m bar of the action , and if he shall 
neglect to make the tendei, oi shall wish to add to it’s amount, he may, 
at any time before issue joined, pay money into court by way of amends 
\t the trial the court or judge shall, upon the prayer of the defendant, 
look into the whole of the examination, though not stated m the warrant, 
and if upon the whole, the committal appears justifiable, the defendant 
shall have the same benefit from it as if it had been all stated 

Supposing the committal should be not strictly justifiable, the question 
for the jury will be the sufficiency of the amends tendered, and if they 

find 
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The bankiupt, upon this examination, is bound upon pam 
of death to make a full discovery of all his estate and effects, 
as well in expectancy as possession, and how he has disposed 
of the same, togethei with all books and writings 1 elating 
thereto , and is to deliver up all in his own power to the 
commissioners (except the necessary apparel ot himself, his 
wife, and his children) ; or, in case he conceals 01 embezzles 
any effects to the amount of 20/ , oi withholds any books or 
writings with intent to defraud his cieditors, he shall be guilty 
ot felony without benefit of cleigy , and his goods and estates 
shall be divided among Ins cieditors a. (9) And unless it 
shall appear, that his inability to pay Ins debts arose fiom 
some casual loss, he may, upon conviction by indictment of 
such gross misconduct and negligence, beset upon the pillory 
for two hours, and have one ot his ears nailed to the same 
and cut ofF v (10) 

Aetfr the time allowed to the bankrupt for such discovery, 
is expned, any other peison voluntarily discovering any part 
of his estate, before unknown to the assignee, shall be entitled 
to five pa cent out of the effects so discovered, and such 
farther reward as the assignees and commissioners shall think 
proper And any trustee wilfully concealing the estate of 
any bankrupt, aftei the expnation of the two-and-forty days, 
shall forfeit 100/ and double the value of the estate concealed, 
to the creditois w ( 1 1 ) 

u Stit 5 Geo IT c 30 Uv the laws ceil tlie t fleets of a bankrupt, or set up 
of Naples, all fraudulent bankrupts, a pretended debt to defraud Ins crcdit- 
particularly such as do not surrender ors (Mod Un Hist xxvm 320 ) 
themselies within four days, are pu- r Stat 21 Jic I c 19 

mshed with death, also all who coil- w Stat 5 Geo II c 30 


find a Verdict for the defendant on that or any other ground, oi if judg- 
ment tn an} way pass foi him, he will tecover double costs 

(a) These offences, and concealment oi embezzlement to the value of 10/ 
not 20/ ire to be punished undcr_the 5G IV c 98 in the same manner 
as the offences stated at p 481 n (G)« 

(10) The 5 G IV c 98 has no clause analogous to this, and the case of 
gross misconduct or negligence is provided for only by the refusal, or 
qualified effect of the certificate, which will be hereafter noticed 

(11) The 5G IV c 98 makes the same provision for rewarding a dis- 
covery , and extends the same penalty for concealment to any person, 
whether trustee or not 
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Hitherto every thing is m favour of the creditors , and 
the law seems to be pretty ligid and severe against the bank- 
rupt; but, in case he proves honest, it makes him full amends 
for all this rigour and severity For if the bankrupt hath 
made an ingenuous discovery (of the truth and sufficiency of 
which there remains no reason to doubt), and hath conformed 
in all points to the directions of the law , and if, in conse- 
quence thereof, the creditors, or four pai ts in five of them in 
number and value (but none of them cieditors for less than 
20/.), will sign a ceitificate to that purport, the commissioners 
[ 483 ] are then to authenticate such certificate under their hands 
and seals, and to transmit it to the lord chancelloi, and he, 
or two of the judges whom he shall appoint, on oath made by 
the bankrupt that such certificate was obtained without fraud, 
may allow the same, or disallow it, upon cause shewn by any 
of the ci editors of the bankrupt 11 (12) 

If no cause be shewn to the contrary, the certificate is 
allowed of course , and then the bankrupt is entitled to a 
decent and reasonable allowance out of his effects, for Ins 
future support and maintenance, and to put him in a way of 
honest industry This allowance is also in proportion to lus 
former good behavioui, in the early discovery of the decline 
of his affairs, and thereby giving his creditois a larger divi- 
dend For, if his effects will not pay one-half of his debts, 
oi ten shillings in the pound, he is left to the discretion of 

x Slat 5 Geo II c 30 


(12) It might be inferred, from the manner m which this sentence is 
expressed, that the commissioners authenticated the certificate merely 
immaterially The language of the statute 5 G 2 c 30 warrants no sncli 
inference, nor will that ot the 5 G IV c 98 , and it has been determined 
several times, that they have a discretion as to this, subject to no controul 
“ They are pledged, by the sanction of an oath, to speak their real senti- 
ments arising from their observation upon the whole of the bankrupt’s con. 
duct , and their refusal is to be taken as if they swore they could not grant 
the certificate” See ex parte King, llVes 417 l3Ves 181 isVes 
126 

The sG IV c 98 provides for a decrease in the number and value of 
the creditors required for the signature of the certificate at certain dis- 
tances of tune from the last examination 
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the comnnssioneis and assignees, to have a competent sum 
allowed him, not exceeding thee per cent. , but if they pay 
ten shillings in the pound, he is to be allowed Jive per cent , 
if twelve shillings and sixpence, then seven and a half per cent , 
and if fifteen shillings in the pound, then the bankiupt shall 
be allowed ten per cent provided that such allowance do not 
in thefiist case exceed 200/, m the second 250/, and in the 
third 300/ y (13) 

IlFsinrs this allowance, he has also an indemnity granted 
him, ot being fiee and discharged for evei irom all debts 
owing by him at the time he became a bankrupt, even though 
judgment shall have been obtained against him, and he lies 
in puson upon execution for such debts, and, for that among 
other purposes, all proceedings on commissions of bankrupt 
are, on petition, to be enteied of lecord, as a perpetual bar 
against actions to be commenced on this account though, in 
general, the pi eduction of the ceitificate pioperly allowed [ 4-84 3 
shall be sufficient evidence of all pievious proceedings * 

Thus the bankrupt becomes a clear man again, and, by the 
assistance of his allowance and his own industry, may become 
a useful membei of the commonwealth which is the i ather 
to be expected, as he cannot he entitled to these benefits, 
unless his failmes havt been owing to nnsfoi tunes, lather 
than to misconduct and extravagance 

For no allowance oi indemnity shall be given to a bank- 
iupt, unless his certificate be signed and allowed, as before 
mentioned, and also, if any cieditoi produces a fictitious 
debt, and the bankiupt does not make discovery of it, but 
suffers the fair creditors to be imposed upon, he loses all 

r Stat 5 Geo II c JO By the Eo- maintenance of himself and family 
man law of cession, if the debtor ac- Si quul miscnrordiae causa ei fuent 
quued any considerable property subse- i dictum, pula menstruum vel annuum f 
quent to the giving up of his all, it was alimentorum nomine, non oportet prop- 
liable to the demands of his creditors ter hoc bona (jus ilciato venundan net 
{ff 42, 2 5 ) But this did not extend emm fraud,andus est nhmentis cottidi- 
to such allowance as was left to him nms {Ibid l 6 ) 
on the score of compassion for the * Stat 5 Geo II c 30 


(13) By the 5G.IV c 98 these sums stand respectively raised to four, 
five, and six hundred pounds 
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title to these advantages a . Neithei can he claim them, if he 
has given with any of his children above 100/ for a mairiage 
portion, unless he had at that time sufficient left to pay all 
his debts , or if he has lost at any one time 5/ or in the 
whole 100/ within a twelvemonth before he became bank- 
rupt, or by any manner of gaming or wagering whatsoever ; 
or within the same time has lost to the value of 100/ by 
stock-jobbing Also, to pi event the too common practice 
of hequent and fiaudulent or careless breaking, a maik is 
set upon such as have been once cleared by a commission 
of bankrupt, or have compounded with their ci editors, 
or have been delivered by an act of insolvency which is an 
occasional act, frequently passed by the legislatuie , (14) 
whereby all persons whatsoever, who arc either m too low a 
way of dealing to become bankrupts, or, not being in a mei- 
cantile state ot life, are not included within the laws ot bank- 
ruptcy, are discharged from .ill suits and imprisonment, upon 
delivering up all their estate and effects to their creditois 
upon oath, at the sessions or assizes , m which case their pei- 
jtuyor fiaud is usually, as in case of bankrupts, punished with 
death Persons who have been once cleared by any of these 
methods, and atterwards become bankrupts again, unless they 
pay fifteen shillings in the pound, are only theieby indemnified 
as to the confinement ot then bodies , but any future estate 
[ 485 ] they shall acquire lemains liable to their creditors, excepting 
then neccssaiy apparel, household goods, and the tools and 
implements of their tiades !) 

a Stat 24 Geo If c 57 b Sfat 5 Geo tl c 50 


(14) See Vol III p 416 n (7) The 5G IV c 08 makes a similar pro- 
vision with that stated in the text, as far as regards the effect of a prior 
bankruptcy, composition, or insolvency , but it imposes no disability in 
consequence of having given a marriage portion of 100/ with a child, nor 
of gaming, unless 20/ be lost in one d ly, or 200/ within a twelvemonth 
before the bankruptcy , nor of stock-jobbing, unless the sum lost within 
the same time amount to 200/ The statute also takes away the allow- 
ance, and prevents or avoids the certificate, if after an act of bankruptcy 
the bankrupt shall have destroyed or falsified his books, or made or been 
privy to the making of false entries with intent to defraud his creditors , 
or concealed property to the value of 10/ , or, being privy to the proving 
of a false debt, shall not have disclosed the same to his assignees. 
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Thus much for the proceedings on a commission of bank- 
rupt, so far as they affect the bankrupt himself personally. 
Let us next consider, 

4 How such proceedings affect or transfer the estate and 
propei ty of the bankrupt. The method whereby a real estate, 
m lands, tenements, and lieieditaments, maj be transferred 
by bankruptcy, was shewn under its proper head in a former 
chaptei c (15) At ptesent thcrefoie we aie only to consider 
the tianstei of tilings personal by this opeiation of law 

By vntue of the statutes befoie mentioned d all the personal 
estate and effects of the banktupt are considered as vested 
by the act of banki uptcy , m the future assignees of Ins com- 
nnssioneis, whethei they be goods in actual possession , or 
debts, contracts, and other clioses in action , and the com- 
missioners by then wairant may cause any house oi tene- 
ment of the banki upt to be broken open, in ordei to enter 
upon and seize the same And when the assignees are chosen 
or approved by the cieditois, the commissioners aie to assign 
every thing ovei to them , and the property of every part of 
the estate is thereby as fully vested in them, as it was m the 
bankrupt himself, and they have the same remedies to re- 
cover it e 

Thl pioperty vested m the assignees is the whole that the 
banki upt had m himself, at the time he committed the first 
act of banki uptcy, or that has been vested in him since, be 
fore Ins debts aie satisfied or agreed foi. Thereloie it is 
usually said, that once a banki upt, and always a bankrupt, 
by which is meant, that a plain direct act of bankruptcy once 
committed cannot be purged or explained away, by any sub- 
sequent conduct, as a dubious equivocal act may be f , but 
that, if a commission is afterwai ds awarded, the commission 
and the propeity of the assignees shall have a i elation, or 
reference, back to the first and original act of bankruptcy g . 
Insomuch that all transactions of the bankrupt are from that 

c pag 285 f Salk 1 10 

" Stat 1 Jac I c 15 21 Jac I c 19 6 4 Burr 32 

* 12 Mod 324 


486 ] 


(is) £ee antf, p S88 n (is) 
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time absolutely null and void, either with regard to the alien- 
ation of his property, or the leceipt of his debts from such as 
are pnvyto his bankruptcy, for they are nolongei his property, 
or his debts, but those ot the future assignees. And, if an 
execution be sued out, but not served and executed on the 
bankrupt’s effects, till aftei the act of bankruptcy, it is void 
as against the assignees But the king is not bound by this 
fictitious relation, noi is within the statutes of bankrupts h , 
tor if, after the act ot banki uptcy committed and before the 
assignment ot las effects, an extent issues for the debt of 
the crown, the goods are bound thereby 1 In France this 
doctrine of relation is cairied to a veiy gieat length, foi 
there every act of a niei chant, for ten days ptecedent to the 
act of bankruptcy, is presumed to be liaudulent, and is there- 
fore void k . But with us the law stands upon a moie leason- 
able footing foi, as these acts ot banki uptcy may sometimes 
be secret to all but a few, and it would be ptejudicial to tiade 
to cairy this notion to it’s utmost length, it is provided by 
statute 19 Geo II c 32 that no money paid by a bankrupt to 
a bond Jule oi leal ci editor in a couise ol trade, even after an 
act of bankruptcy done, shall be liable to be refunded Noi, 
by statute 1 Jac I c 1 5 shall any debtoi of a bankrupt, that 
pays linn his debt, without knowing ot his bankruptcy, be 
liable to account foi it again The intention ot this lelative 
powei being only to reach fraudulent transaction^, and not to 
distiess the fan trader (16) 

h 1 Atk 2G2 * Sp L b 29 c 16 

1 Viner, Abr t. creditor and bnnkr 
104 

( 16) The effect of the 19 G II c 32 is scarcely statediwith sufficient pre- 
cision, as it is confined to money paid m respect of goods bought or bills 
drawn by the bankrupt in the usual and ordinary course of trade and deal- 
ing, before the person receiving it has notice or knowledge of the bank- 
i uptcy or insolvency But the statute so often referred to has embodied 
these and some later legislative provisions, in restnction of the doctrine 
of relation 

1st All conveyances, and all payments by, and all contracts and other 
dealings with a bankrupt bona fide, made and entered into more than two 
calendar months before "the date and issuing of the commission , and all 
executions and distresses for rent against his lands, tenements, or chattels 
bond fide levied more than two calendar months before the issuing 
of the commission shall be valid, notwithstanding any prior act of bank- 
ruptcy, if the person so deaHng with him, or levying execution or distress, 

had 
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The assignees may pursue any legal method of recovering 
this property so vested in them, by their own authority but 
cannot commence a suit m equity, nor compound any debts 
owing to the bankrupt, nor refer any matters to arbitration, 
without the consent of the creditors, or the major part of them 
in value, at a meeting to be held in pursuance of notice in the [ ^87 3 
Gazette (17) 

W hen they have got m all the effects they can reasonably 
hope for, and reduced them to ready monej, the assignees 
must, after four, and within twelve months after the commis- 
sion issued, give one and twenty days’ notice to the creditors 
of a meeting for a dividend or distribution , at which time 
they must produce their accounts, and veiify them upon oath if 
required (18) And then the commissionei s shall dnect a divi- 

1 Slat 5 Geo II c 30 


had at the tune no notice, actual or constructive, of any prior act of bank- 
ruptcy, or stopping ot payment 

2d No real and bona fide creditor of a bankrupt shall be liable to repay 
any money bond fide received of hun before the issuing of the commission 
if he had not at the time such notice as last mentioned 

od No person or company having possession ot anypeisonal estate of 
the bankiupt, nor any debtor of Ins, shall be endangered by the delivery 
of such personal estate, or the payment of his debt to the bankrupt or his 
order, if at the tune such person or company, or debtor, had not actual 
notice of any act of bankruptcy, or stopping of payment 
The statute having distinguished between actual and constructive notice, 
defines the latter to be, the issuing of a former commission, upon an act ot 
bankruptcy actually committed, li the adjudication has been notified in the 
Gazette, and may reasonably be pi esumed to have been seen by the party 
And with reference to the two months m the first rule the statute pro- 
vides, that if a commission having been superseded, another shall issue 
within two calendar months, the time shall date from the issuing of the 
first commission 

(17) By the 5 G IV c 98 the notice of the meeting and of the object of 
it, must have been given twenty-one days before it takes place , but if no 
creditor except the assignees should attend, then the wntten consent of 
the commissioners will enable the assignees to act in these matters, so as 
to bind the creditors 

(le) By the 5 G.IV c.98 , the commissioners are to audit the accounts 
of the assignees, delivered in upon oath, at a public meeting with twenty- 
one days’ notice ,not sooner than four nor later than six months aftei the 
bankrupt’s last examination 
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dend to be made, at so much in the pound, to all ci editors 
who have before proved, 01 shall then prove, their debts 
This dividend must be made equally, and m a rateable pro- 
portion, to all the creditois, according to the quantity of their 
debts , no regard being had to the quality of them Mort- 
gages indeed, for which the creditoi has a real security m his 
own hands, are entirely safe, for the commission ofbankiupt 
leaches only the equity of redemption m So aie also personal 
debts, where the creditor has a chattel in Ins hands, as a 
pledge or pawn tor the payment, or has taken the debtor’s 
lands or goods in execution And, upon the equity ot the 
statute 8 Ann c 14 (which directs, that upon all executions 
of goods being on any premises demised to a tenant, one 
year’s rent, and no more shall, if due, be paid to the landlord), 
it hath also been held, that undei a commission of bankiupt, 
which is in thenatuie of a statute-execution, the landlord shall 
be allowed Ins an ears of lent to the same amount, in pie- 
ference to otliei cieditois, e\en though he hath neglected to 
distiam while the goods remained on the piemises which he 
is otherwise entitled to do foi Ins entne lent, be the quantum 
what it may" (19) But, otherwise, judgments and recogni- 
zances (both which are debts of recoid, and theiefoie at 
other tunes have a priority), and also bonds and obligations 
by deed oi special instrument (which are called debts by 
specialty, and aie usually the next m order), these aie all 
put on a level with debts by mere simple contract, and all 
[ 488 ] paid j)an passu 0 Nay, so far is this mattei earned, that 
by the express provision ot the statutes p debts, not due at 
the time of the dividend made, as bonds or notes of hand 
payable at a future day ceitam, shall be proved and paid 

Finch Rep 466 ° Stat 21 Jac I c 19 

" 1 Atk 103,104 p Stat 7 Geo I c 31 

(l 9 j This position is erroneous , the landlord’s onlj preference over other 
creditors, is his right to distrain the "goods while on the premises if he 
foregoes his opportunity and suffers them to be removed, he stands on a 
footing with the rest, see ex parte Devine Co Bankrupt Laws, 177 and 
Lee v Lopes, IS East, 230 Now indeed by the recent statute, 5 Of IV 
c 98 , Where an act of bankruptcy has been committed, a distress whethei 
made before or after the issuing of a commission, shall only be available 
for two years’ arrears of rent before the date of the commission , though 
the landlord may come in as a creditor rateably for the overplus 
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equally with the rest 11 , allowing a discount or drawback in 
proportion And insuiances, and obligations upon bottomry 
or respondentia , bond Jide made by the bankrupt, though for- 
feited after the commission is awarded, shall be looked upon 
in the same light as debts contracted before any act of bank- 
ruptcy T (20) 

Wiihin eighteen months aftpr the commission issued, a 
second and final dividend shall be made, unless all the effects 
weie exhausted by the first 9 (21) And if any surplus re- 
mains, after selling his estates and paying every creditor his 
full debt, it shall be restored to the bankrupt * (22) This is a 
case which sometimes happens to men in trade, who involun- 
tarily, oi at least unwarily, commit acts of bankruptcy, by 
absconding and the like, while their effects are more than 
sufficient to pay their creditois And, if any suspicious or 
malevolent creditor will take the advantage of such acts, and 
sue out a commission, the bankrupt has no remedy, but must 
quietly submit to the effects of his own imprudence, except 
that, upon satisfaction made to all the ci editors, the comnns- 

9 Lord Rayin 1549 Stra 1211 5 Stat 5 Geo II c 30 

r Stat 19 G II c 32 ' Stat lsEliz c 7 


(20) To these may be added annuity creditors, sureties for the payment 
of annuity or other debts of the bankrupt, creditors upon contingencies 
which have not happened at the issuing of the < omrmssion, and creditors, 
who have recovered judgments against the bankrupt, in respect of their 
costs, though those costs have not been taxed at the time of the bank 
ruptcy All these are entitled to prove according to the calculated value 
of their claims 

(21) By the 5G 4 c 98 the 2d dividend will not be final, if at the 
time any suit at law or in equity be pending, or any part of the bankrupt’s 
estate be undisposed of, or some other estate or effects of his shall subse- 
quently come to the assignees , in which last case the assignees must convert 
the same, as speedily as they can into money, tind divide it withm two 
calendar months after such conversion 

(22) By the ’i G 4 c 98 the surplus is not to be handed over to the 
bankrupt, until all creditors whose debts are by law entitled to carry in- 
terest, have received it according to the legal rate or the rate agreed on, 
if less than the legal rate, and all other creditors who have proved 
under the commission, have received it at the rate of 4 percent, in both 
cases the calculation to be made from the time of proof 

VOL, II N N 
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sion may be superseded u . Tfus case may also happen, when 
a knave is desirous of defrauding his creditors, and is com- 
pelled by a commission to do them that justice, which other- 
wise he wanted to evade. And therefore, though the usual 
rule is, that all interest on debts carrying interest shall cease 
from the time of issuing the commission, yet, m case of a 
surplus left after payment of every debt, such interest shall 
again revive, and be chargeable on the bankrupt w , or his. 
representatives. (23) 

« 2 Ch Cas 144 w 1 Alt. 244 


(23) Three rather important points of bankrupt law require to be shortly 
noticed, the two first of which arise under the 21 J 1 c 19 and 5G 2. 
c 30 , and seem to have been inadvertently passed over m the text , the 
last was introduced by the 49 G 3 c 121 since the death of the author. 
All these are noticed in the recent statute 

I The first is adapted to meet the evil of traders, who before they be- 
come bankrupts, are allowed to have possession of the goods of others, or 
having conveyed their own goods to others upon sufficient consideration, 
to still keep possession, and dispose of them as their own, and in either case 
are reputed to be the owners of them, and thereby acquire a false credit in 
the world If this be done by the consent and permission of the true 
owner, the penalty to him and the remedy to the creditors is the obvious 
one of the forfeiture of the goods $ and the commissioners by the 21 J l 
c 1 9. and the recent statute are empowered to sell them for the benefit 
of the general fund The mischief contemplated by the statutes can arise 
only, where possession and management raise a strong presumption of 
ownership Not to mention therefore the case of land, which is neither 
within the words or the spirit of the statutes, because possession and owner- 
ship of land are so constantly distinct, that the former alone can never 
acquire a man the false credit of the latter , or that of vessels mortgaged 
or duly assigned, which for another reason hereafter to be mentioned, is 
specially excepted out of the statute , it may be laid down as a general 
rule, that wherever it can be distinctly shewn that there was no reputation 
of ownership, the goods will not pass to the assignees This is a question 
for the jury to determine, but a general line of distinction has been laid 
down as to the weight of presumption drawn from the consideration, 
whether the goods were originally the bankrupt's, and having been sold 
by him, the possession has remained with him without interruption * or 
being originally the goods of a third person, the bankrupt's is a newly ac- 
quired possession. In the first case the presumption of ownership is so 
strong, that the onus of disproving it is east upon the real owner claim- 
ing the goods, in the latter case mere possession may be nothing, and the 
assignees ought to establish the reputation, by extrinsic evidence See 
Ltngard v Afemtrr, 1 B & C 308 


But 
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But whatever be the mischief to the public, it h obvious that the penalty 
on the real owner Is heavy, and this consideration introduces tf*a other 
distinctions 1st. It may be impassible from the nature, or the situation 
of the goods, for the real owner, to acquire the actual possession of them. 
Such may be the case of bulky goods in a warehouse, or a ship sold at 
sea in such cases if the real owner clothes himself with the actual po»r 
session as far, and as soon as the circumstances admit of its the statute 
will not apply. 

2d The real owner may have placed the goods in the possession of the 
bankrupt for a specific purpose, or in a specific character The convenience 
of trade renders this necessary, and protects the owner under such circum- 
stances , and the usage of trade is the greater number of instances pre- 
vents any mischief arising from such possession, because it prevents it’s 
carrying with it the reputation of ownership See the cases under this 
bead collected in Sclw NlPo 215 6th ed. 

II The seeond point is the extension of the doctrine of 6et off to mutual 
debts and credits, between the bankrupt and other persons. See vol m 
V 504 There was much hardship m making a person pay the whole of his 
debt to the assignees, and allowing hun to receive from them only a divi- 
dend upon his demand The 5 G 2 c 30 removed this , and now by the 
recent statute it is provided, that in such cases the commissioners shall 
state the account, and the balance only be paid or claimed on either side 
This rule is to prevail m respect of every debt proveable under the com- 
mission and even in cases where the bankrupt had committed an act 
of bankruptcy before he had contracted the debt, or the credit was given 
to him, if such credit was given two calendar months before the date of 
the commission, and at a time when he who gave it had no notice, actual 
or constructive, of any act of bankruptcy or stoppage of payment 

III The third point regards the extent to which the bankrupt is dis- 
charged of demands against him, by the allowance of his certificate. Upon 
this the general principle of the law is, that the certificate bars every de- 
mand which might have been proved under the commission Originally, 
however, the only demands which could be so proved, were debts actually 
due at the time ot the bankruptcy, and consequently the bankrupt, not- 
withstanding his certificate, remained liable to answer for the breach of all 
contracts entered into prior to his bankruptcy, and not then actually 
broken This strictness has been relaxed in some instances, as we have seen, 
by modern statutes, as in the case of future and contingent debts. The 
bankrupt’s liability upon express covenants stood upon the same principle, 
and the law was, that where a bankrupt was lessee of an estate, which his 
assignees had taken possession of, he still remained liable to be sued upon 
the covenants of the lease The 49 G 3 c 121 provided against this hard- 
ship, and now by the recent statute, if the assignees accept any lease or 
agreement for a lease to which a bankrupt is entitled, he shall not be liable 
for any rent, or the non-performance of any condition or covenant, subse- 
quently to the date of the commission , if the assignees decline the same, 
he may discharge himself to the same extent by delivering up to the lessor 
the lease or agreement, within 14 dajs, after he shall have received notice 
that the assignees decline to accept it, and if the assignees will not, after 

N N 2 being 
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being required, make their election to accept or decline, the lessor may 
compel them so to do by petition to the Lord Chancellor This last pro- 
vision is extended to the case of agreements for the purchase of lands 
made by any bankrupt, and enables the vendor to call on the assignees in 
the same way, to make their election whether they will stand to or aban- 
don such agreement 

With regard to leases, it is very commonly an object with lessors to fix 
the assignees as their tenants, and questions have often arisen under the 
49 G 5 c 121 as to what is sufficient evidence of their acceptance to bind 
them Upon this, the general result of the cases seems to be, that the 
assignees may do all reasonable acts within a reasonable time, to ascertain 
whether it will be advantageous for them to take to the estate, and in so 
doing, and for that purpose, to intermeddle with the property, and yet 
after all, not be bound to become the tenants of it See Turner v Richard- 
son, 7 East. S3 5 Wheeler y Bramah, 3Caropb 340- 
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CHAPTER THE THIRTY-SECOND. 

OF TITLE BY TESTAMENT and 
ADMINISTRATION. 


fJ^HERE yet remain to be examined, in the present chapter, 
two other methods of acqun mg personal estates, viz by 
testament and administration And these I propose to con- 
sider in one and the same view , they being in their nature so 
connected and blended together, as makes it impossible to treat 
of them distinctly, without manifest tautology and repetition. 

XI XII In the pursuit, then, of this joint subject, I shall, 
first, inquire into the original and antiquity of testaments and 
administrations , shall, secondly, shew who is capable of mak- 
ing a last will and testament , shall, thirdly, consider the nature 
of a testament and it’s incidents , shall, fourthly, shew what 
an executor and administrator are, and how they are to be ap- 
pointed , and lastly, shall select some few of the general heads 
of the office and duty of executors and administrators. 

First, as to the original of testaments and administrations. 
We have more than once observed, that when property came 
to be vested in individuals by the right of occupancy, it became 
necessary for the peace of society, that this occupancy should 
be continued, not only m the present possessor, but in those 
persons to whom he should think proper to transfer it , which 
introduced the doctrine and practice of alienations, gifts, and 
contracts. But these precautions would be very short and 
imperfect, if they were confined to the life only of the occu- 
pier, for then upon his death all his goods would again be- 
come common, and create an infinite variety of strife and 
confusion. The law of very many societies has therefore 
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given to the proprietor a right of continuing hi9 property 
after his death, in such persons as he shall name ; and, in 
defect of such appointment or nomination, or where no no- 
mination is permitted, the law of every society has directed 
the goods to be vested in certain particular individuals, ex- 
clusive of all other pei sons The former method of acquiring 
personal property, according to the express dnections of the 
deceased, we call a testament the latter, which is also accord- 
ing to the wtll of the deceased, not expressed indeed but pre- 
sumed by the law b , we call in England an administration , 
being the same which the civil lawyers term a succession ab 
intestato, and which answers to the descent or inheritance of 
real estates. 


Testaments are of very high antiquity. We find them in 
use among the antient Hebrews j though I hardly think the 
example usually given 0 , of Abraham’s complaining* 1 that, 
unless he had some children of his body, his steward Ehezer 
of Damascus would be his heir, is quite conclusive to shew that 
he had made him so by mil And indeed a learned wntei % 
has adduced this very passage to prove, that m the patriarchal 
age, on failure of children, or kindred, the servants born under 
their master’s roof succeeded to the inheritance as heirs at 
law f . But, (to omit what Eusebius and others have related 
<yf Noah’s testament, made in 'writing and Witnessed under his 
teal, whereby he disposed of the whole world e ,) I apprehend 
that a much more authentic instance of the early use of testa- 
ments may be found in the sacred writings wherein Jacob 
C 491 3 bequeaths to his son Joseph a portion of his inheritance double 
to that of his brethren . which will we find earned into exe- 
cution many hundred years afterwards, when the posterity of 
Joseph were divided into two distinct tribes, those of Eplnaim 
and Manasseh, and had two several inheritances assigned them; 
whereas the descendants of each of the other patriarchs formed 
only one single tribe, and had only one lot of inheritance. 
Solon was the first legislator that introduced wills into Athens 

* Puff dej n & g 1 4 clO e Taylor’s elera civ law, 517 

b Jbul 1 4. c 11 f Seepag, 12 * 

e Bafbeyr Puff 4. 10 4 Godolph * Selden detuce Ebr c 24 
Orph Leg 11. h Gen c 48 

* Gen c IS. 1 Plutarch mvita Soton 
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bat m many other parts of Greece they were totally discoun- 
tenanced k . In Rome they were unknown, till the laws of the 
twelve tables were compiled, which first gave the right of be- 
queathing 1 . and, among the northern nations, particularly 
among the Germans'", testaments were not received into use. 
And this variety may serve to evince, that the right of making 
wills, and disposing of property aftei death, is merely a crea- 
ture of the civil state n , which has permitted it in some coun- 
tries, and denied it m others . and, even where it is permitted 
bylaw, it is subject to different formalities and lestnctions m 
almost every nation under heaven °. 

With us in England this power of bequeathing is coeval 
with the first rudiments of the law for we have no traces or 
memorials of any time when it did not exist. Mention is made 
of intestacy, in the old law before the conquest, as being 
merely accidental , and the distribution of the intestate’s estate, 
•after payment of the lord’s heriot, is then directed to go accord- 
ing to the established law “ Sive quis incuria svoe worte ie- 
pentina, fuerit intestatus mortuus, dommus tamen nullam 
“ rerum suarum partem (ptaeier earn quae jure debetur hereoti 
■“ nomine ) sibi assumito. Verum possessiones nscon i, liber is, et 
“ cognationc proxtmis, p o suo cmquejure, distribaantur p ” But 
we are not to imagine, that this power of bequeathing ex- 
tended originally to all a man’s peisonal estate On the con- 
trary, Glanvil will inform us % that by the common law, as | 
it stood in the reign of Henry the second, ft man’s goods were _ 
to be divided into three equal parts , of which one went to his 
heirs or lineal descendants, another to his wife, and a third was 
at his own disposal or, if he died without a wife, he might 
dispose of one moiety, and the other went to his children , and 
so e converso, if he had no children, the wife was entitled to 
one moiety, and he might bequeath the other , but, if he died 
without either wife or issue, the whole was at his own dis- 
posal \ The shares of the wife and children were called their 

k Pott. Antiq 1. 4 c 15 f LL Canut. c 68 

1 Init 2221 1(7 cS 

111 Tacit, de mar. Germ 20 r IJracton, l 2 c 26 Piet, i 2 

“ See p 13 e 57 

° Sp L b 27 cl Vnumis in Inst 
l. 3 tit. 10. 
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reasonable parts ; and the w nt de latiombih parte bonornm was 
given to recover them * 

This continued to be the law of the land at the time of 
magna caita, which provides, that the king’s debts shall first 
of all be levied, and then the residue of the goods shall go to 
the executor to perform the will of the deceased, and, if 
nothing be owing to the crown, “ omnia cat alia cedant de- 
“ functo , salvts uxm i ipsius, et puei is sms rationabilibus parti- 
il bus suts t ” In the reign of king Edward the third this right 
of the wife and children was still held to be the universal or 
common law " , though fiequently pleaded as the local custom 
ofBeiks, Devon, and othei counties » and sir Henry Finch 
lays it down expressly *, m the reign of Charles the first, to be 
the general law of the land But this law is at piesent altered 
by imperceptible degrees, and the deceased may now by will 
bequeath the whole of his goods and chattels , though we 
cannot trace out when first this alteration began Indeed 
[ 493 ] sir Edward Cokey is of opinion, that this never was the ge- 
neral law, but only obtained in paiticulai places by special 
custom and to establish that doctrine, he relies on a passage 
in Bracton, which, in truth, when compared with the context, 
makes directly against Ins opinion For Bracton 1 lays down 
the doctrine of the reasonable part to be the common law 
but mentions that as a particular exception, which sir Edward 
Coke has hastily cited for the general rule And Glanvil, 

- magna caita, Fleta, the year-books, Fitzherbert, and Finch, 
do all agiee with Bracton, that this right to the paisiationabihs 
was by tire common law which also continues to this day to 


‘ F N (l 12 2 
' 9 Hen III c 18 

u A widow brought an action of 
detinue against her husband’s executors, 
quod cum per consuetudinem totius regm 
Anglrnc hactenu) usitatam et ojqtroba- 
tam, vxores debent et soleni n tempos e, <j [e 
habere suam rationabdem partem, bo no- 
rum mantnrum suorum i(o videlicet, 
quod n nullos habuennt liberos, tunc me- 
dietatem, et si hnbuennt, tunc tertuim 
partem, and that her husband died 
worth 200,000 marks, without issue bad 


between them , and thereupon she 
ilaimed the moiety Some exceptions 
-were taken to the pleadings, and the fact 
of the husband’s dying without issue was 
denied but the rule of law, as stated in 
the wnt, seems to have been universally 
allowed (M SO Edw III 25 ) And 
a similar case occurs in H 1 7 Edw II b 
9 

w Reg Rrev 142 Co Litt 176/ 

* Law 175, 
y 2 Inst 33 
2 / 2 r 26 § 2, 



Ch. 32 


OF THINGS 


493 


be the general law of our sister kingdom of Scotland a . To 
which we may add, that whatever may have been the custom 
of later years in many parts of the kingdom, or however it was 
introduced in derogation of the old common law, the antient 
method continued in use in the piovmce of York, the princi- 
pality of Wales, and in the city of London, till very modern 
times when, in order to favour the powei of bequeathing, and 
to reduce the whole kingdom to the same standard, three sta- 
tutes have been provided, the one 4 'W &M c 2. explained 
by 2&3Ann c 5. for the province of York,(l) another, 

7 & 8 W III c 38 for Wales, and a third, 11 Geo I c 18 
for London whereby it is enacted, that persons within those 
districts, and liable to those customs, may (if they think proper) 
dispose ot all then personal estates by will , and the claims of 
the widow, children, and othei relations, to the contraiy, aie 
totally baned Thus is the old common law now utterly abo- 
lished throughout all the kingdom of England, and a man may 
devise the whole of Ins chattels as freely as he formerly could 
his third part oi moiety In disposing of which, he was bound 
by tile custom of many places (as was stated in a former chap- 
ter b ) to remember lus lord and the church, by leaving them 
his two best chattels, which was the original of heriots and 
mortuanes , and at’teiwaids he was left at his own liberty to 
bequeath the lemainder as he pleased 

In case a person made no disposition of such of his goods as £ 494 J 
were testable, whether that were only part or the whole of 

1 Dalrymp of feud property, 145 b pag 426 


(l) The statute of W&M. excepted from its operation the city of 
Chester as well as York, and the statute of Anne only repeals the excep- 
tion in respect of York, upon which it is observed, that the custom still 
pi evails as to the former city Co Litt 176 b n 5 H &B’sed. I am not 
able to state whether Chester has any local custom in this respect. Without 
reference to its being part of the province of York , if not, as it is within 
the archdeaconry of the same name, which until the 35 of H 8 formed 
part of the diocese of Litchfield and Coventry within the province of Can- 
terbury, the exception in the statute of W & M seems to have been 
unnecessary in the first instance, and to have been inserted owifig to the 
framers of the statute not adverting to the time, when it became part of 
the province of York 
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them, he was, and isr said to die intestate , and m such cases 
it is said, that by the old law the king was entitled to seize 
upon his goods, as the parens patrue, and general trustee of the 
kingdom c . This prerogative the king continued to exercise 
for some time by his own ministers of justice , and probably m 
the county court, where matters of all kinds were determined ; 
and it was granted as a franchise to many lords of manors, 
and others, who have to this day a prescriptive right to grant 
administration to their intestate tenants and suitors in their 
own courts baron and other courts, or to have tlieir wills there 
proved, in case they made any disposition d . Afterwards the 
crown, in favour of the church, invested the prelates with tins 
branch of the prerogative which was done, saith Perkins % 
because it was intended by the law, that spiritual men are of 
better conscience than laymen, and that they had more know- 
ledge what things would conduce to the benefit of the soul of 
the deceased The goods therefore of intestates were given 
to the ordinary by the crown , and he might seise them, and 
keep them without wasting, and also might give, aliene, or 
sell them at his will, and dispose of the money in pios usus 
and if he did otherwise, he broke the confidence which the law 
reposed in hun f So that properly the whole interest and 
power which were granted to the ordinary, were only those 
of being the king’s almoner within his diocese $ m trust to 
distribute the intestate’s goods in chanty to the poor, or m 
such superstitious uses as the mistaken zeal of the times had 
denominated pious g . And, as he had thus the disposition of 
intestates’ effects, the probate of wills of course followed for 
it was thought just and natural, that the will of the deceased 
should be proved to the satisfaction of the prelate, whose right 
of distributing his chattels for the good of his soul was effec- 
tually superseded thereby. 

The goods of the intestate being thus vested in the ordinary 
upon the most solemn and conscientious trust, the reverend 
prelates were therefore not accountable to any, but to God and 
themselves, for their conduct But even m Fleta’s time it 

' *mcb Law 173, 1 74 
* Plowd 277 
h Ibid 
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was complained 1 , “ quod ordinartt, hujumodi bona nonane 
“ ecclesiae occupantes, nullam vel saltern mdebitam facvunt dts- 
“ tributionem " And to what a length of iniquity this abuse 
was carried most evidently appears from a gloss of pope Inno- 
cent IV. K , written about the year 1250 , wherein he lays it 
down for established canon Law, that “ in Britannia tertia 
“ pais bonorum decedentium ab mtestato in opus ecclesiae et 
“ pauperum dispensanda est” Thus the popish clergy took 
to themselves 1 (undei the name of the chuich and pool) the 
whole residue of the deceased’s estate, after the partes ration - 
aides, or two-tlurds, of the wife and children were deducted j 
without paying even his lawful debts, or other charges thereon. 

For which reason it was enacted by the statute of Westm 2 m , 
that the ordinary shall be bound to pay the debts of the in- 
testate so far as his goods will extend, m the same manner that 
executors were bound in case the deceased had left a will a 
use more truly pious, than any requiem , or mass for his soul (2) 

This was the first check given to that exorbitant power, which 
the law had entrusted with ordinaries But, though they were 
now made liable to the creditors of the intestate for their just 
and lawful demands , yet the residuum, after payment of debts, 
remained still in their hands, to be applied to whatever pur- 
poses the conscience of the ordinary should approve. The 
flagrant abuses of which power occasioned the legislature again 
to mtei pose, in older to prevent the ordinaries from keeping 
any longer the administiation in then own hands, oi those 
of their immediate dependents . and therefore the statute of [ 495 ] 
31 Edw. IIJ st 1 c 11 provides, that, m case of intestacy, 
the ordinary shall depute the nearest and most lawful friends 
of the deceased to administer his goods , which administrators 
are put upon the same footing, with regard to suits and to 


1 / 2 c 57 § 10 
k m Decretal 15 t S c 42 
1 The proportion given to the priest, 
and to other pious uses, was different in 
different countries In the archdeaconry 
pf Richmond in Yorkshire, this propor- 


tion was settled by a papal bulle, A D. 
1 254, (Jiegut honons de Richm 101 ) 
and was observed till abolished by the 
statute 26 Hen VIII c 15 
m IS Edw I c 19. 


( 2 ) In Snelhng's case, 5 Rep 83 it was resolved that this statute Was buf 
in affirmance of the common law, and that the ordinary w as equally bound 
before it patsed. 



496 


THE RIGHTS 


Book II. 


accounting, as executors appointed by will. This is the ori- 
ginal of administrators, as they at present stand , who are 
only the officers of the ordinary, appointed by him in pur- 
suance of this statute, which singles out the next and most 
lawful friend of the intestate , who is interpreted n to be the 
next of blood that is under no legal disabilities The statute 
21 Hen. VIII c 5, enlarges a little more the power of the 
ecclesiastical judge , and permits him to grant administration 
either to the widow, or the next of km, or to both of them, at 
his own disci etion, and wheie two or more persons are in the 
same degree of kindred, gives the ordinary his election to ac- 
cept whichever he pleases 

Upon this footing stands the general law of administrations 
at this day. I shall, m the farther progress of this chapter, 
mention a few more particuiais, with regard to who may, and 
•who may not, be administrator , and what he is bound to do 
when he has taken this cluige upon lnm what has been hi- 
therto remarked only serving to shew the original and gradual 
progress of testaments and administrations , in what manner 
the latter was first of all vested m the bishops by the royal 
indulgence , and how it was afterwards, by authority of par- 
liament, taken fiom them m effect, by obliging them to commit 
all their power to particular persons nominated expressly by 
the law 

I proceed now, secondly, to enquire who may, or may not, 
make a testament , or what persons are absolutely obliged by 
law to die intestate And this law 0 is entirely prolubitoiy , 
for, regulaily, every person hath full power and liberty to 
make a will, that is not under some special prohibition by law 
or custom which, piohibitions are principally upon three 
£ 497 ] accounts , for want of sufficient discretion , for want of suffi- 
cient liberty and free will , and on account of their ci immal 
conduct. 

1 In the first species are to be reckoned infants, under 
the age of fourteen if males, and twelve, if females , which 


" 9 Rep 39 
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js the rule of the civil law p . For, though some of our 
common lawyers have held that an infant of any age (even, 
four (3) yeais old) might make a testament q , and others have 
denied that under eighteen he is capable r , yet as the eccle- 
siastical court is the judge of eveiy testator’s capacity, this, 
case must be governed by the rules of the ecclesiastical law. 
So that no objection can be admitted to the will of an infant 
of fourteen, merely for want of age but if the testator was 
not of sufficient discretion, whether at the age of fourteen or 
four-and-twenty, that will overthrow his testament. Mad- 
men, or otherwise non compotes, idiots or natural fools, per- 
sons giown childish by reason of old age or distempei, such 
as have their senses besotted with drunkenness — all these 
are incapable, by reason of mental disability, to make any will, 
so long as such disability lasts To this class also may 
be referred such persons as are bom deaf, blind, and dumb ; 
who as they have always wanted the common inlets of un- 
derstanding, are incapable of having animum tcstandi, and 
their testaments are theiefore void. 

2. Such persons, as are intestable for want of liberty or 
freedom of will, are by the civil law of various kinds ; as 
prisoners, captives, and the like “. But the law of England 
does not make such persons absolutely intestable but only 
leaves it to the discretion ot the court to judge, upon the 
consideration of their particular circumstances of dui ess, 
whether or no such persons could be supposed to have liberum 
animum testandi And, with regard to feme-coverts, our 
law differs still moie materially from the civil. Among the 
Romans there was no distinction , a married woman was as 
capable of bequeathing as a feme-sole *. But with us a mar- 
ried woman is not only utterly incapable of devising lands, 
being excepted out of the statute of wills, 34 &35 Hen. VIII. 
c 5 , but also she is incapable of making a testament of chat- 
tels, without the licence of her husband. For all her per- 

f Godolph pi c 8. Went 212 r Co Litt 89 

2 Vern 104 469 Glib Rep 74 ■ Godolph p 1 c 9 

i Perkins § 503 ' Ff 31 1 77 
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(3) This has been supposed to be merely an error of the press m Perkins, 
and that mi was printed for xnn See Co. Litt,89 n 6 
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sonal chattels are absolutely his; and he may dispose of her 
chattels real, or shall have them to himself if he survives her : 
it would be therefore extremely inconsistent to give her a 
power of defeating that provision of the law, by bequeathing 
those chattels to another \ Yet by her husband’s licence she 
may make a testament “ , and the husband, upon marriage, 
frequendy covenants with her friends to allow her that 
licence, but such licence is more properly his assent; for, 
unless it be given to the particular will in question, it will 
not be a complete testament, even though the husband be- 
forehand hath given her permission to make a will w Yet it 
shall be sufficient to repel the husband from his general right 
of administering his wife’s effects , and administration shall 
be granted to her appointee, with such testamentary paper 
annexed *. So that in reality the woman makes no will at 
all, but ortly something like a will y ; operating in the nature 
of an appointment, the execution of which the husband, by 
his bond, agreement, or covenant, is bound to allow. A 
distinction similar to which we meet with in the civil law. 
For though a son who was in potestate parentis could not by 
any means make a formal and legal testament, even though 
his father permitted it % yet he might, with the like permis- 
sion of Ins father, make what was called a donatio mortis 
causa* (4). The queen consort is an exception to this general 
rule, for she may dispose of her chattels by will without the 
consent of her lord 6, and any leme-covert may make her will 
of goods, which are in her possession in auter droit , as execu- 
trix or administrate , for these can never be the property of 
the husband c and if she has any pm-money or separate 
maintenance, it is said she may dispose of her savings there- 
r 4.99 J out by testament, without the control of her husband d (5) 

' 4 Rep 51 1 Ff 28 1 10 

“Dr&Stdl c7 • If 39 6 10 

w Bro Abr til devise 34 Stra 891 b Co Litt 133 

* The King v Bettetworth T 12 Geo c Godolpli 1 10. 

II B R Sira 1111 d Prec Chanc 44 

r Cro Car 376 1 Mod 81 1 


(4) See post 514 

(5) The instrument by which she disposes of it, can, however, hardly 
be considered a proper testament, but rather a writing in the nature of a 
will, whereby she declares the trust of her separate estate, which the hus- 
band, if there be no other trustee, will be bound m equity to perform 
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But, if a feme-sole makes her will, and afterwards marries, 
such subsequent marriage is esteemed a revocation in law and 
entirely vacates the will e . 

3. Persons incapable of making testaments, on account 
of their criminal conduct, are, in the first place, all traitors 
and felons, from the time of conviction , for then their goods 
and chattels are no longer at their own disposal, but forfeited 
to the king Neither can a felo de se make a will of goods 
and chattels, foi they are forfeited by the act and manner of 
his death, but he may make a devise of his lands, for they 
are not subjected to any forfeiture f . Outlaws also, though 
it be but for debt, are incapable of making a will, so long as 
the outlawry subsists, for their goods and chattels are forfeited 
during that time*. As for persons guilty of other crimes, 
short of felony, who are by the civil law precluded from 
making testaments, (as usurers, libellers, and others of a 
worse stamp,) by the common law their testaments may be 
good '* And in general the l ule is, and has been so at least 
ever since Glanvil’s time *, quod libera sit cujuscunque ultima 
voluntas. 

Let us next, thirdly, consider what this last w ill and testa- 
ment is, which almost every one is thus at liberty to make ; 
or what are the nature and incidents of a testament. Tes- 
taments, both Justinian J and sir Edward Coke k agree to be 
so called, because they are testatio mentis an etymon which 
seems to favour too much of the conceit ; it being plainly a 
substantive deuved from the verb testan, in like manner as 
juramentum , mcrementum, and others, from other verbs. The 
definition of the old Roman lawyers is much better than their 
etymology, “ voluntatis nostraejusta sententia de eo, quod quis 
11 post mortem suum fieri velit 1 ” which may be thus rendered 
into English, “ the legal declaration of a man’s intentions, 

“ which he wills to be performed after his death ” It is called 
sententia, to denote the circumspection and prudence with [ 500 ] 
which it is supposed to be made it is voluntatis nostrae 

• 4 Rep 60 2 P Wms, 624 1 l 7 c, S 

f Plowd. 261 1 Imt 2 10 

* Fit* dbr tit descent 16 k 1 Inst. 111. 322 

h Godolpli p 1. c 12 1 Iff 28. 1 1 
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sententia, because it’s efficacy depends on it’s declaring the 
testator’s intention, whence m England it is emphatically 
styled lus will it is justa sententia , that is, drawn, attested, 
and published, with all due solemnities and forms of law , it 
is de eo, quod quis post mortem suam Jien veht, because a testa- 
ment is of no force till after the death of the testator 

These testaments are divided into two sorts , written, and 
verbal or nuncupative , of which the former is committed to 
writing, the latter depends merely upon oral evidence, being 
declared by the testator in extremis befoie a sufficient number 
of witnesses, and afterwards reduced to writing A codicil, 
codicillus, a little book or writing, is a supplement to a will , 
or an addition made by the testator, and annexed to, and to 
be taken as part of, a testament being foi it’s explanation, 
or alteration, or to make some addition to, or else some sub- 
traction fiom, the former dispositions of the testatoi m . This 
may also be either wntten 01 nuncupative. 

But, as nuncupative wills and codicils (which were for- 
merly more in use than at present, when the art of wilting 
is become more universal) are liable to great impositions and 
may occasion many peijunes, the statute of fiauds, 29 Car 2 
c.3. hath laid them under many restrictions , except when 
made by mariners at sea, and soldiers in actual service As 
to all other persons, it enacts , 1 That no written will shall 
be revoked or altered by a subsequent nuncupative one, 
except the same be in the lifetime of the testatoi reduced to 
writing, and read over to him, and appioved, and unless the 
same be proved to have been so done by the oaths of thiee 
witnesses at the least , who, by statute 4 Ann c. 16 , must be 
such as are admissible upon trials at common law 2 That 
no nuncupative will shall in anywise be good, where the estate 
bequeathed exceeds 30/ unless proved by three such wit- 
nesses, present at the making thereof, (the Roman law requir- 
ing seven ”,) and unless they or some of them were specially 
[ 501 ] required to bear witness thereto by the testator himself, and 
unless it was made in his last sickness, m his own habitation 
or dwelling-house, or where he had been previously resident 

m Godolph, p 1 c 1 §S n Inst 2 10 14 
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ten days at the least [next before the making], except he be 
surprized with sickness on a journey, or from home, and dies 
without returning to his dwelling. 3. That no nuncupative 
will shall be proved by the witnesses aftei six months from 
the making, unless it were put in wi itmg within six days. 

Nor shall it be proved till fourteen days after the death of 
the testator, noi till process hath first issued to call in the 
widow, or next of kin, to contest it, if they think proper. 

Thus hath the legislature provided against any frauds in set- 
ting up nuncupative wills, by so numerous a train of requi- 
sites, that the thing itself has fallen into disuse, and is hardly 
ever heard of, but in the only instance wheie favour ought to 
be shewn to it, when the testatoi is surpnzed by sudden and 
violent sickness The testamentary woids must be spoken 
with an intent to bequeath, not any loose idle discourse m his 
illness, for he must lequire the by-standers to bear witness 
ol such his intention , the will must be made at home, or 
among lus family or friends, unless by unavoidable accident ; 
to prevent impositions from strangers it must be in Ins last 
sickness, for if he recovers, he may alter his dispositions, and 
has time to make a written will it must not be pioved at too 
long a distance from the testator’s death, lest the words should 
escape the memory of the witnesses , nor yet too hastily and 
without notice, lest the family of t the testator should be put to 
inconvenience, or surprized 

As to vorittcn wills, they need not any witness of their 
publication. I speak not here of devises of lands, which are 
quite of a different nature; being conveyances by statute, 
unknown to the feodal or common law, and not under the 
same jui lsdiction as personal testaments. But a testament of 
chattels, written in the testatoi ’s own hand, though it has 
neither his name nor seal to it, nor witnesses present at it’s 
publication, is good; provided sufficient proof can be had that 
it is his hand-writing 0 And though written in another 
man’s hand, and never signed by the testator, yet if proved [ 502 ] 
to be According to his instructions and approved by him, it 
hath been held a good testament of the personal estate p . Yet 

0 Godolph p.l c 21 Glib Rep 260. 
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it is the safer and more prudent way, and leaves less in the 
breast of the ecclesiastical judge, if it be "signed or sealed by 
the testator, and published m the presence of witnesses . which 
last was always required in the time of Bracton q ; or rather, 
he m this respect has implicitly copied the rule of the civil 
law. 

No testament is of any effect till after the death of the 
testator “ Nam ’omne testamentum morte consummatum est • et 
“ voluntas testatons est ambulatoria usque ad mortem r ” And 
therefore, if there be many testaments, the last overthiows all 
thefoimer 8 but the republication of a former will revokes 
one of a later date, and establishes the first again 1 

Hence it follows, that testaments may be avoided three 
ways 1 If made by a person labouring under any of the 
incapacities before mentioned * 2 By making another testa- 
ment of a later date and, 3 by cancelling or revoking it 
For, though I make a last will and testament irrevocable m 
the strongest words, yet I am at liberty to revoke it ; because 
my own act or words cannot alter the disposition of law, so 
as to make that irrevocable which is in it’s own nature revo- 
cable “ For this, saith lord Bacon w , would be for a man to 
deprive himself of that, which of all other things is most in- 
cident to human condition , and that is alteration or repent- 
ance. It hath also been held, that, without an express 1 evo- 
cation, if a man, who hath made his will; afterwards marries 
and hath a child, this is a presumptive or implied revocation 
of his former will, which he made in his state of celibacy *. 
The Romans were also wont to set aside testaments as being 
tnofficiosa, deficient in natural duty, if they disinherited or 
totally passed by (without assigning a true and sufficient 
[ 503 ] reason y ) any of the children of the testator 1 . But if the child 
had any legacy, though ever so small, it was a pi oof that the 
testator had not lost his memory or his reason, which other- 

« / 2 b 26 w Elem c 19, 

r Co Litt 112, 1 Lord Raym 441 1 P Wins S04. 

• Litt. § 168 Perk, 478 * See book I ch 16 

t. Perk 479 8 tot 2 18 l, 
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wise the law presumed , but was then supposed to have acted 
thus for some substantial cause and in such case no querela 
tnqfficiosi testamenti was allowed Hence probably has arisen 
that groundless vulgar error, of the necessity of leaving the 
heir a shilling pr some other express legacy, in order to dis- 
inherit him effectually whereas the law of England makes 
no such constrained suppositions of forgetfulness or insanity , 
and therefore though the heir or next of km be totally omitted, 
it admits no quetela tnqfficiosi , to set aside such a testament. (6) 


(6) Upon the three latter modes of avoiding a will, a few general points 
require to be noticed 1st, As to the making a testament oflater date, 
supposing this not to be in terms an express revocation, it will not by 
implication avoid the former testament, unless its dispositions be clearly 
incompatible with it, and it be an effective will at the death of the testa* 
tor Omoiu v Tyrer , l P. Wins 345 2 d, As to cancelling, however de- 

cisive the act may be in form, as tearing, defacing, or destroying, yet its 
effect may be still ambiguous In order to operate a revocation, it must 
be done intentionally, with a purpose of revocation, and the act so far as 
the testator meant to pursue it, must be complete Farther, the act must 
not be done with an intention conceived under a manifest mistake, this 
lets in a class of cases rather difficult to define thus, if A cancels his will 
because he conceives he has made another valid will, and that is not the 
case, it is held that the cancellation is ineffectual It is obvious to how 
wide a range this principle may extend , that the testator only intended 
to revoke upon a false state of facts, taken up in error, or imposed on him 
by fraud, but did not intend to do so, on the real facts of the case Doe 
y Perke s, 3 B. & A 489 But tens haw v Gilbert, Cowp 49 3d, As to 
marriage and the birth of a child, this will hold even where the birth is 
posthumous The principle on which this proceeds is, that a testator 
makes lus will conditionally only, mterding it not to take effect m case of 
a total change m the circumstances of himself and his family Doe v Lan- 
cashire, 5T R 49 This rule, therefore, will be open in its application to 
be affected by circumstances, such as that of the nearer objects being other- 
wise provided for in the testator’s hfe-time, or by the testator’s own act 
Kenebel v Scrafton and others, 2 East 5 30 

In the ecclesiastical courts, the principle of implied revocation has been 
laid down to be a change of intention produced by, and to be presumed 
from some new moral obligation arising after the will was made. The 
circumstances of being childless or unmarried when the will was made, 
are not therefore essential, thus, the will of a widower with children, 
was held to be revoked by a second marriage, and the having issue, Sheath 
v York, 1 V & B 390 , and in another case the will of a married man with 
children was also held to be revoked by the birth of other children, strong 
circumstances concurring to show an intention to make a new wjl and 
provide for them Johnston v. Johnston, 1 Phillimore’e Rep ■ p 
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We are next to consider, four thly, what is an executor, 
and what an administrator, and how they are both to be ap- 
pointed. 

An executor is he to whom another man commits by will 
the execution of that his last will and testament And all 
persons are capable of being executors, that are capable of 
making wills, and many others besides , as feme-coverts, and 
infants' nay, even infants unborn, or in ventie sa mete, may 
be made executors a But no infant can act as such till the 
age of seventeen years , till which time administration must 
be granted to some other, dm ante minors aetate b (7) In like 
manner as it may be grartted durante absentia, or 'pendente lite, 
when the executor is out of the realm c , or when a suit is com- 
menced m the ecclesiastical court touching the validity of the 
will d This appointment of an executor is essential to the 
making of a will c , and it may be pei formed either by ex- 
press words, or such as stiongly imply the same But if the 
testator makes an incomplete will, without naming any exe- 
cutors, or if he names incapable peisons, or if the executois 
named refuse to act , m any of these cases, the ordinary must 
[ 504 ] grant administration cum testamento anmxo ( to some othei 
person, and then the duty of the admuustiator, as also when 
he is constituted only durante minor e aetate, <$c of another, 
is veiy little different horn that of an executor And this 
was law so early as the leign of Henry II , when Glanvil g 
informs us, that “ testamenti executores esse debent n, quostesta- 
“ tor ad lwc element, et quibus curam ipse commiser it , si vero 
“ testator nullos ad hoc nominave ? it, possunt pr opinqm et con- 
“ sanguinei ipsius defuncti ad id faciendum se ingerere” 

* West Symb p 1 §G35 e Went c 1 Plowd 281 

b Went Off Ex c 18 f 1 Roll Abr 907 Comb 20 

c 1 Lutw S42 * l 7 c 6 

o 2 P Wins 589, 590 


(7) But by stat 38 G 3 c 87 (6, “ where an infant is sole executor, 
administration, with the will annexed, shall be granted to the guardian of 
such infant, or to such other person as the spiritual court shall think fit, 
until such infant shall have attained the full age of twenty-one years, at 
which period, and not before, probate of the will shall be granted to him,” 
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But if the deceased died wholly intestate, without making 
either will or executors, then general letters of administration 
must be gi anted by the ordinary to such administrator as 
the statutes of Edward the thud and Henry the eighth, 
before-mentioned, direct In consequence of which we may 
observe , I That the ordinal y is compellable to grant admi- 
nistration of the goods and chattels of the wife, to the hus- , 
band or his representatives h , and of the husband’s effects, to 
the widow, or next of kin but he may grant it to either, or 
both, at his discretion ' 2 That among the kindred, those are 

to be preferred that are the nearest m degiee to the intestate , 
but, of persons m equal degree, the ordinary may take which 
he pleases k . 3. That this nearness or piopmquity of degree 
shall be reckoned according to the computation of the ci- 
vilians 1 , and not of the canonists, which the law of England 
adopts m the descent of real estates m because in the civil 
computation the intestate himself is the tei minus, a quo the 
several degiees are numbered , and not the common ancestor, 
according to the mle of the canonists And therefore in the 
first place the children, or (on failure of children) the parents 
of the deceased, are entitled to the administration , both 
which aie indeed in the first degiee, but with us" the chil- 
dren are allowed the pieference ° Then follow brothers 11 , [ 505 ] 
grandfathers q , uncles 01 nephews r (and the females of each 
class respectively), anti lastly, cousins 4 The half blood is 
admitted to the administration as well as the whole , for they 
are of the kindled of the intestate, and only excluded from 
inheritances ot land upon leodal reasons Theiefore the 


h Cro Car 106 Stat. 29 Car II 
c S IP Wins 381 
1 Salk 35 Sira. 532 
k See page 496 
1 Prec Chanc 593 
m See page 203 207 224 
" Godolph p2 c 35 § 1 & 2 

2 Vern 125 

° In Germany there was a long dis- 
pute whether a man’s children should 
inherit his effects during the life of 
their grandfather, which depends (as 
we shall see hereafter) on the same 
principles as the granting of admim- 
trauonsi At last it was agreed at the 

O O 


diet ot Arensberg, about the middle of 
the tenth century, that the point should 
be decided by combat Accordingly, 
an equal number of champions being 
chosen on both sides, those of the 
children obtained the victory, and so the 
law was established in their favour, that 
the issue of a person deceased shall be 
entitled to lus goods and chattels in 
preference to his parents (Mod Un 
Hist xxix 28 ) 
p Harris m 2Vot> 118 c,2 
'* Prec Chanc, 527 IP Wms, 41, 
r Atk.455 
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brother of the half-blood shall exclude the uncle of the whole 
blood*, and the ordinary may grant administration to the 
sister of the half, or the brothei of the whole blood at his own 
discretion e 5 If none ot the kindred will take out adminis- 
tration, a creditor may, by custom, do it". 6. If the executor 
refuses, or dies intestate, the administration may be granted 
to the residuary legatee, m exclusion of the next of kin w . 
7 And lastly, the otdinaiy may, in defect of all these, com- 
mit administration (as he might have done* before the statute 
of Edward III.) to such discreet person as he approves of or 
may grant him letters ad colligendum, bona defunct i, which 
neither makes him executor nor administrator , his only busi- 
ness being to keep the goods in his safe custody y , and to do 
other acts foi the benefit ot such as are entitled to the pro- 
perty of the deceased * If a bastard, who has no kindred, 
being nullius films, or any one else that has no kindred, dies 
intestate, and without wife or child, it hath formerly been 
held a that the ouhnary might seize his goods, and dispose of 
them in pios usus. But the usual course now is for some one 
to procure letters patent or other authority from the king; 

[ 506 ] and then the ordinary of course grants administration to such 
appointee of the crown b . 

The interest, vested in the executor by the will of the 
deceased, may be continued and kept alive by the will of the 
same executor so that the executoi of A’s executor is, to all 
intents and purposes, the executor and representative of A 
himself 0 , but the executor of A’s administrate, or the ad- 
ministrate of A’s executor, js not the representative of A d . 
For the power of an executor is founded upon the special 
confidence and actual appointment of the deceased, and such 
executor is therefore allowed to transmit that power to an- 
other, m whom he has equal confidence but the admini- 
strator of A is merely the officer of the ordinary, prescribed to 
him by act of parliament, in whom the deceased has reposed 


• 1 Ventr 425 

' Aleyn 36 Styl 74 
“ Salk 38 

» 1 Sid 281 1 Ventr 219 

* Plowd 278 

i Wentw. ch 14 


1 2 Inst 398 
* Salk 37 
6 3 P Wms 33 

c Stat 25 Edw, III st, 5. c 5. 
1 Leon 275 

a Bro Abr ht adminulrator 7 
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no trust at all and therefore on the death of that officer, 
it results back to the ordinary to appoint another. And 
with regard to the administrator of A’s executor, he has 
clearly no privity or relation to A , being only commissioned 
to administer the effects ot the intestate executor, and not of 
the original testatoi. Wherefore in both these cases, and 
whenever the course of representation from executor to exe- 
cutoi is interrupted by any one administration, it is neces- 
sary for the ordinary to commit administration afresh, of the 
goods of the deceased not administered by the former execu- 
tor or administrator And this administiator, de boms non, 
is the only legal representative of the deceased in matters of 
personal property e But he may, as well as an original 
admimstratoi, have only a limited or special administration 
committed to his care, viz. of certain specific effects, such as 
a term of years and the like , the 1 est being committed to 
others f . 

Having thus shewn what is, and who may be, an exe- [ 507 ] 
cutoi or administrator, I proceed now, fifthly and lastly, to 
inquire into some few of the principal points of their office 
and duty These in geneial are very much the same in both 
executors and administiatois , excepting, first, that the exe- 
cutor is bound to perform a will, which an administrator is 
not, unless wlieie a testament is annexed to his administra- 
tion, and then he differs still less from an executor and 
secondly, that an executor may do many acts before he proves 
the wills, but an administrator may do nothing till letters 
of administration are issued , for the former derives his power 
from the will and not from the probate h , the latter owes his 
entirely to the appointment of the ordinary If a stranger 
takes upon him to act as executor, without any just authority 
(as by intermeddling with the goods of the deceased ', and 
many other transactions k ) he is called m law an executor of 
his own wrong, de son tort, and is liable to all the trouble of 
an executorship, without any of the profits or advantages , 
but merely doing acts of necessity or humanity, as locking 

• Styl 225 h Corayns. 151. 

f 1 Rol Abr. 908 Godolph p 2 1 6 Rep S3, 34 

c 30 Salic 36 k Wentw. -ch, 14. Stat. 43 EUz 

6 Wentw ch 3 c. 8 
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up the goods, or burying the corpse of the deceased, will 
not amount to such an intermeddling as will charge a man 
as executor of his own wrong Such a one cannot bring an 
action himself in right of the deceased m , but actions may be 
brought against him. And, in all actions by creditors against 
such an officious mtiuder, he shall be named an executor, 
geneially", for the most obvious conclusion which strangers 
can form from Ins conduct is, that he hath a will of the de- 
ceased,] wherein he is named executor, but hath not yet 
taken probate thereof 0 . He is chargeable with the debts of 
the deceased, so far as. assets come to his hands p , and, as 
against creditors in genera), shall be allowed all payments 
made to any other creditor m the same or a superior degree q , 
[ 508 ] himself only excepted r And though, as against the rightful 
executor or administrator, he cannot plead such payment, 
yet it shall be allowed him m mitigation of damages ! , un- 
less perhaps upon a deficiency of assets, whereby the rightful 
executor may be prevented from satisfying his own debt* 
But let us now see what are the power and duty of a rightful 
executor Or administrator. 

1 . He must bury the deceased in a manner suitable to the 
estate which he leaves behind him Necessary funeral ex- 
pences are allowed, previous to all other debts and charges , 
but if the executoi or administrator be extravagant, it is a 
species of devastation or waste of the substance of the de- 
ceased, and shall only be prejudicial to himself, and not to 
the creditors or legatees of the deceased u 

2 The executor, or the administrator dto ante unnore 
aetate , or durante absentia , or cum testamento annexo, must 
prove the will of the deceased which is done either m common 
fotm, which is only upon his own oath before the ordinary, 
or his surrogate , or per testes , in more solemn form of law. 


1 Dyer 166 r 5 Rep SO Moor 527 

m Bro Abr lit administrator . 8 ■ 12 Mod 441 471 

n 5 Rep 31 ' Wentw ch 14 

° 12 Mod 471 " Salk. 296 Godolph p 2 c 26 
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in case the validity of the will be disputed w (8) When the 
will is so proved, the original must be deposited jn the registry 
of the ordinary , and a copy thereof in parchment is made 
out under the seal of the ordinary, and delivered to the 
executor or administrator, together with a certificate ol it’s 
having been proved before him , all which together is usually 
stiled the pi obate. In defect of any will, the person entitled 
to be administrator must also at this penod take out letters ot 
administration under the seal of the ordinal y, whereby an 
executorial power to collect and administer, that is, dispose 
of the goods of the deceased, is vested in him and he must, 
by statute 22 & 23 Car II. c. 10 entei into a bond, with 
sureties faithfully to execute his tiust If all the goods of 
the deceased lie within the same jurisdiction, a probate be- 
fore the ordinary, or an administration granted by him, are Q 509 ] 
the only proper ones but if the deceased had bona notabilia, 
or chattels to the value of a hundred shillings , in two distinct 
dioceses or jurisdictions, then the will must be proved, or 
administi ation taken out, before the metiopohtan of the 
province, byway of special pierogative x , whence the courts 
where the validity of such wills is tiled, and the offices 
where they aie registered, aie called the preiogative courts, 
and the prerogative offices, of the piovinces of Canterbury 
and York. Lyndewode, who flourished in the beginning 
of the fifteenth century, and was official to archbishop Chi- 
chele, interprets these hundred shillings to signify solidos le- 
gates , ot which he tells us seventy-two amounted to a pound 
of gold, which in his time was valued at fifty nobles, or 
16/ 13 a. 4 d He therefore computes y that the hundred, 

shillings, which constituted bona notabilia , were then equal 
in current money to 23/ 3s 0$ This will account for what 
is said m out antient books, that bona notabilia in the diocese 

* Godolph pi c 20 § 4. r P ravine 1,3 t IS c item is cen- 

x 4 Inst 335 turn, slalulum v laicis 


(8) When the proof is “ in form of law,” the widow or next of km are 
cited to be present, and the will is exhibited in their presence before the 
judge , witnesses (two at least) are produced, sworn, and examined, and 
their depositions published , and the judge, if satisfied, pronounces for the 
validity of the testament Godolph pi c xx s i 
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of London 1 and indeed every where else a , were of the value 
of ten pounds by composition , for if we pursue the calcula- 
tions of Lyndewode to their full extent, and consider that a 
pound of gold is now almost equal in value to an hundred 
and fifty nobles, we shall extend the piesent amount of bona 
notabilia to nearly 70 1. But the makers of the canons of 
1 603 understood this antient rule to be meant of the shillings 
current in the reign of James I., and have therefore directed b 
that Jive pounds shall for the future be the standard of bona 
notabilia , so as to make the probate fall within the archiepis- 
copal prerogative Which preiogative (properly understood) 
is grounded upon this reasonable foundation that as the 
bishops were themselves originally the administrators to all 
intestates in their own diocese, and as the present adminis- 
trators are in effect no other than their officers or substitutes, 
it was impossible for the bishops, oi those who acted under 
them, to collect any goods of the deceased other than such as 
[ 510 ] lay within their own dioceses, beyond which their episcopal 
authority extends not But it would be extremely trouble- 
some, if as many administrations were to be granted, as there 
are dioceses within which the deceased had bona notabilia , 
besides the uncertainty which creditois and legatees would be 
at, in case diffeient administrators were appointed, to asceitain 
the fund out of which their demands are to be paid A pre- 
rogative is therefore very prudently vested in the metropoli- 
tan of each province, to make in such cases one administration, 
serve for all This accounts very satisfactorily foi the reason 
of taking out administration to intestates, that have large and 
diffusive property, in the prerogative court and the probate 
of wills naturally follows, as was before observed, the power 
of granting administrations , in order to satisfy the ordinary 
that the deceased has, in a legal manner, by appointing his 
own executoi, excluded him and his officers from the privi- 
lege of administering the effects. 

3 The executor or administrator is to make an inventory c 
of all the goods and chattels, whether m possession or action. 


1 4 Inst 335 Godolph. p 1 c,22 b can 92 
• Plowd 281. ' Stat. 21 Hen VIII c S 
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of the deceased which he is to deliver in to the ordinary upon 
oath, if thereunto lawfully required 

♦. He is to collect all the goods ahd chattels so mventoned , 
and to that end he has very large powers and intei ests con- 
ferred on him by law, being the lepresentative of the de- 
ceased* 1 , and having the same property in his goods as the 
principal had when living, and the same remedies to recover 
them. And if there be two or more executoi s, a sale or release 
by one of them shall be good against all the rest®, but in case 
of administrators it is otherwise f (9) Whatever is so reco- 
vered, that is of a saleable nature, and may be converted into 
ready money, is called assets m the hands of the executoi or 
adinimstiator 8 , that is, sufficient or enough (from the French 
assez) to make him chargeable to a ci editor oi legatee, so far 
as such goods and chattels extend Whatever assets so come [511 ] 
to his hands he may convert into ready money, to answer the 
demands that may be made upon him , which is the next thing 
to be considered , for, 


5. The executoi or administrator must pay the debts of the 
deceased In payment of debts he must observe the rules of 
priority otherwise, on deficiency of assets, if he pays those 
of a lower degree first, he must answer those of a higher out 
of his own estate. And, first, he must pay all funeral charges, 
and the expence of proving the will, and the like Secondly, 
debts due to the king on record or specialty h . Thirdly, such 
debts as are by paiticular statutes to be preferred to all others ; 
as the forfeitures for not buiymg in woollen ‘, money due upon 
poor-rates k , for letters to the post-office ’, and some others. 


11 Co Litt 209 
' Dyer 23 
f 1 Atk 460 
e See page 244 


" 1 And 129 

1 Stat 30 Car II c 3 (10 ) 

* Stat 17 Geo II c 38 (11 ) 
1 Stat. 9 Ann c 10 


(9) It has been determined since the decision of Hudson v Hudson, 
1 Atk 460 , both in law and equity, that there is no distinction, in this 
respect, between executors and administrators , one of the latter has all 
the power which one of the former has Wtlland v Fenn, cited in Jacomb 
v Harwood, 2 Ves Sen 267 

(10) The 30 C 2 c 3 was repealed by the 54G 3 c 108 

(11) This statute only provides that the executors of any person dying 
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Fourthly, debts of record as judgments, (docquetted accord- 
ing to the statute 4&5W&M c20)(12) statutes and re- 
cognizances m Fifthly, debts due on special contracts as for 
rent, (for which the lessor has often a better remedy in his 
own hands, by distremmg,) or upon bonds, covenants, and 
the like, under seal n Lastly, debts on simple conti acts, viz 
upon notes unsealed, and veibal pi onuses Among these 

simple contracts, servants’ wages are by some 0 with reason 
preferred to any other and so stood the antient law, accord- 
ing to Bracton p and Fleta **, who reckon among the first debts 
to be paid servitia servientium ct stipenilia famulm urn Among 
debts of equal degree, the executor or administrator is allowed 
to pay himself first, by retaining in his hands so much as his 
debt amounts to r But an executor of lus own wrong is not 
allowed to return for that would tend to encourage creditors 
to strive who should first take possession of the goods of the 
deceased , and would besides be taking advantage of his own 
[ 512 ] wrong, which is contrary to the rule of law’ If a creditor 
constitutes his debtor his executor, this is a lelease oi dis- 
charge of the debt, whether the executor acts or not 1 , pro- 
vided there be assets sufficient to pay the testatoi’s debts for 
though this discharge of the debt shall take place of all lega- 
cies, yet it were unfair to defraud the testator’s creditors of their 
just debts by a release which is absolutely voluntary u . (13) 
Also, if no suit is commenced against him, the executor may 
pay any one cieditor in equal degree lus whole debt, though 

m 4 Rep 60 Cro Car 3G3 r 10 Mod 496 See vol III p 18 

n Wentw cli.12. * 5 Rep 30 

0 1 Roll Abr 927 1 Plowd 184 Salk 299 

p M c 26 “ Salk 303 1 Roll. Abr 921 

<1 / 2. c 56 | 10 


m the office of overseer of the poor, shall pay over all sums of money 
which he received by virtue of his said office, before any of his othei 
debts are satisfied 

( 12 ) A debt due upon a decree in equity ranks, in this respect, with one 
due on a judgment at law Mason v Williams, 2 Salk 507 2Fonblanque 
412 n t 

(13) The rule of law is correctly laid down upon the principle that a 
debt is merely a right to recover something by way of action , and as the 
executor cannot sue himself, it must be taken that the testator meant to 
release the debt, when he appointed, as executoi, a person who could not 
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he has nothing left foi the test, foi, without a suit com- 
menced, the executor has no legal notice ol the debt w . (l-t) 

w Dyer 32 2 Leon 60 


sue for it Upon the same principle, if a debtor should be appointed 
administrator, the legal remedy would be suspended during his life-time , 
but no longei, because when the technical difficulty ceases, there does not 
Temain the same presumption of intention to release the debt for ever, 
and therefore upon his death an administrator de horns non may sue his 
representative LocKter v Smith, 1 Sid 79 Noi is this principle incon- 
sistent with the latter part of the rule, that the testator’s creditors are not 
to be disappointed of their just debts by this voluntary release, the right 
of action is indeed gone, but the law will presume that the executor in his 
individual capacity has paid the debt to himself in his representative, and 
will consider the amount assets in his hands foi which he will be personally 
liable to the action ot iny cieditor, because the non-production of the sum 
to answer the demand will upon that presumption be proof of a wasting 
of the testator’s estate 1 Salk 303 

The doctrine of the couits of equity upon this subject is in effect very 
different, but commencing upon principles very analogous, they seem 
gradually to have departed more and more widely from the practice of the 
courts of law At one time, looking to the intention of the testator, they 
considered the appointment as turning the debt into a legacy or specific 
bequest, and as such, they in general sustained it against the other lega- 
tees, because any specific bequest given to any other person would have 
been so sustained But as no legacies, not even specific, could stand 
against the demands of creditors, so this piesumcd legacy in the hands of 
the executor became a trust, and he was held answerable for it to them, 
if the other assets were not sufficient 

Upon the same ground of intention, it it appeared upon the will that 
the testatoi did not intend to dischaige his executor, as if he should have 
left a legacy, and directed it to be paid out ot the sum due from the exe- 
cutor, m any such case the executor became is to all the legatees, general 
and specific, a trustee to the amount of his debt, and was not discharged 
Flood v llamccy, Yelv 160 Carey v Goodingc, 3 Bro Gh Rep 110 

Now, however, the general rule is, that the executor is to be considered 
as a trustee for the legatees , or if they have been satisfied by other 
assets, for the persons entitled to the residue of the testator’s personal 
estate under the will See Berry v Usher, 11 Vcs 90 , and the cases col- 
lected in the note theie Simmons v Guttendgc, 13Ves 262 

(14) The rules laid down in the text, as to the order of payment, apply 
only to what are called legal assets , that is, such things as the executor 
takes as executor, and as are subject to the testator’s debts generally by 
role of law, and independently of any direction to that e fleet m his will 
But there are also equitable assets, which are such things as the testator 
has made subject to his debts generally, but which, without his act, would 
either not have been subject to any of his debts, or only to debts of a spe- 
cial 
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6 When the debts are all discharged, the legacies claim 
the next regard ; which are to be paid by the executor so far 
as his assets will extend , but he may not give himself the pre- 
ference herein, as in the case of debts x . 

A legacy is a bequest, or gift, of goods and chattels by 
testament , and the peison to whom it was given is stiled the 
legatee • which every person is capable of being, unless par- 
ticularly disabled by the common law or statutes, as traitors, 
papists, and some others. This bequest transfers an inchoate 
property to the legatee , but the legacy is not perfect without 
the assent of the executor : for if I have a general or ■pecuniary 
legacy of 1 00/ or a specific one of a piece of plate, I cannot 
in either case take it without the consent of the executor y ( 1 5) 
For in him all the chattels are vested, and it is his business 
first of all to see whether there is a sufficient fund left to pay the 
debts of the testator the rule of equity being, that a man 
must be just, before he is permitted to be generous , or, as 
Bracton expresses the sense of our antient law z , “ de bonis 
“ defuncti primo deducenda sunt ea quce sunt necessitatis et 
“ postea quce sunt utilitatis, et ultimo qua; sunt voluntatis.” And 
in case of a deficiency of assets, all the general legacies must 
[ 513 ] abate proportionably, in order to pay the debts , but a specific 
legacy (of a piece of plate, a horse, or the like) is not to abate 
at all, or allow any thing by way of abatement, unless there be 
not sufficient without it * Upon the same pi mciple, if the 
legatees have been paid then legacies, they are afterwards 
bound to refund a rateable part, in case debts come in, more 
than sufficient to exhaust the residuum after the legacies paid b 
And this law is as old as Bracton and Fleta, who tell us c , 

* 2 Vern 434 2 P Wms 25 •> Ibid 205 

y Co Lilt ill Aleyn 39 c Bract / 2 c 26 Flet / 2 c 57 

M2 e56 § 1 1 

» 2 Vern 111 


cial nature These the executor takes not as executor, but as trustee , and 
they are to be distributed, not according to the rule of law, but of equity , 
that is, equally among all the creditors What are legal, and what equit- 
able assets, is often a disputed question , but the principle of distribution 
of the latter, being consonant to natural justice, the leaning of the courts 
has long been to extend their range See 2 Fonblanque 397. 

(15) Sep Vol III p 98 n 8 
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“ si pluia sint debita , vel plus legatum fuerit , ad qua catalla 
“ defuneti non sufficiant, Jiat ubique defalcatio, excepto regis 
u pnvilegio.” 

If the legatee dies before the testatoi, the legacy is a lost 
or lapsed legacy, and shall sink into the residuum. And if a 
contingent legacy be left to any one , as when he attains, or if 
he attains, the age of twenty-one , and lie dies before that 
time it is a lapsed legacy d But a legacy to one, to be paid 
when he attains the age of twenty-one years, is a vested legacy, 
an interest which commences tnptasevti, although it be sol- 
vendum tnfutuio and if the legatee dies before that age, his 
representatives shall receive it out of the testator’s personal 
estate, at the same time that it would have become payable in 
case the legatee had lived (16) Tins distinction is borrowed 
from the civil law e , and its adoption m our courts is not so 
much owing to it’s intrinsic equity, as to it’s having been 
before adopted by the ecclesiastical courts For, since the 
chancery has a concurrent jurisdiction with them, in regard 
to the recovery of legacies, it was reasonable that there should 
be a conformity in their determinations , and that the subject 
should have the same measure of justice in whatever court he 
sued f But if such legacies be charged upon a real estate, m 
both cases they shall lapse for the benefit of the hen * , for, 

d Dyer 59 n 15 1 Equ Cas abr f 1 Eq Cas. Abr 295 

295 8 2 P Wms 612 n 1 

* Tf 35 1 1 $ 2 


(16) The principle of this rule is the intention of the testator, collected 
from the words he uses , and therefore the rule must be subject to such 
variations as arise from that principle A direction to pay interest is one 
of the circumstances from which it may be inferred that the testator meant 
the legacy to vest immediately , and therefore a legacy to A at twenty-one, 
with interest in the mean time, is a vested legacy, and will pass to the re- 
presentatives of A if he dies before twenty-one 2 P Wms 612 n l 

In extension of the same principle, where a legacy vested in A, and pay- 
able at twenty-one is directed to bear interest, his representatives are 
entitled to it immediately on his death, and do not wait till the period 
when he would have attained the age of twenty-one Because they do not 
labour under the same incapacity which it u presumed was the ground on 
which the testator postponed A’s enjoyment of it Fonnereau v Fonnereau, 
1 Ves 118 
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with regard to devises affecting lands, the ecclesiastical court 
hath no concurrent jurisdiction And in case of a vested 
legacy, due immediately, and charged on land or money m 
[ 514 ] the funds, which yield an immediate profit, interest shall be 
payable thereon from the testator’s death (17) but if charged 
only on the personal estate, which cannot be immediately got 
in, it shall carry interest only from the end of the yeai aftei 
the death of the testator h . 

Besides these formal legacies, contained in a man’s will 
and testament, there is also permitted another death-bed dis- 
position of property , which is called a donation causa mortis. 
And that is, when a person in Ins last sickness, apprehending 
Ins dissolution near, delivers, or causes to be delivered to an- 
other, the possession of any personal goods (under which have 
been included bonds, and bills drawn by the deceased upon 
his banker), to keep m case of his decease This gift, if the 
donor dies, needs not the assent of his executor yet it shall 
not prevail against creditors , and is accompanied with this 
implied trust, that if the donor lives, the propeity thereof 
shall revert to himself, being only given m contemplation of 
death, or mortis causa 1 This method of donation might have 
subsisted in a state of nature, being always accompanied with 
delivery of actual possession k , and so far differs from a 
testamentary disposition , but seems to have been handed 
to us from the civil lawyers f , who themselves borrowed it 
fiom the Greeks m . (18) 

h 2 P Wms 26, 27 ni There is a very complete donatio 

1 Free Chanc 269 1 P Wms 406 mortis causa, in the Odyssey, b 1 7 v 7S 
441 3 P Wms 357 maile by Telemachus to his friend Pi 

k Law of forfeit 16 raeus , and another by Hercules, in 

1 Inst. 2 7 1 If I 39 t 6 the Alcestes of Euripides, v 1020 


(17) This rule, though acknowledged as to legacies charged on land, is 
denied as to money in the funds, &c , in Pearson v Pearson, 1 Sch & Lef 1 1 
and several other cases See 7 Ves 97 , & 8 Ves 412 

(18) The law of donations mortis causa was a good deal considered m 
the case of Bunn v Markham, 7 Taunt 224 , and it was determined that 
two indispensable requisites to make them valid were a delivery by the 
donor, and a possession m the donee continuing uninterruptedly till the 
donor’s death If the donor retains or recovers possession, no declaration 
of his mtfenUons, that the donee shall have the thing after his death, will 
make the donation valid 
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7 When all the debts and paiticulai legacies are dis- 
chaiged, the suiplus or tesiduum must be pud to the residuary 
legatee, it any be appointed by the will , and if there be 
none, it was long a settled notion that it devolved to the exe-> 
cutor’s own use by virtue of his executorship n But what- 
evei ground there might have been formerly foi this opinion, 
it seems now to be undei stood ° with this lestriction; thnt 
although wheie the executor has no legacy at all, the residuum 
shall m general be his own , yet wheicser there is sufficient 
on the face of a will, (by means of a competent legacy or 
otherwise,) to imply that the testatoi intended his executor 
should not have the residue, the undivided surplus of the estate 
sh ill go to the next of kin, the executoi then standing upon 
exactly the same footing as an admimstratoi concern- 
ing whom indeed theie foimerly was much debate p , whe- 
ther oi no he could be compelled to make any distubution 
of the intestate’s estate Foi, though (after the administra- 
tion was taken in effect from the ordinary, and tiansferred 
to the i elutions of the deceased) the spiritual court endea- 
louied to compel a distribution, and took bonds of the ad- 
mimstiatoi for that purpose, they were prohibited by the 
temporal courts, and the bonds declared void at law q . And 
the right of the husband not only to administer, but also to 
enjoj exclusively the effects of Ins deceased wife, depends 
still on this doctrine of the common law the statute of frauds 
declaring only, that the statute of distributions does not ex- 
tend to this case But now these controversies aie quite at 
an end, for by the statute 22 8c 23 Car II. c 10 explained 
bj 29 Car II c 3 it is enacted, that the surplusage of 
intestate’s estates, (except of femes covert, which are left a* 
at common law r ,) shall, after the expiration of one full yeair 
from the death of the intestate, be distributed in the fol- 
lowing manner. One third shall go to the widow of the 
intestate, and the residue in equal proportions to his chil- 
dren, or if dead, to their representatives , that is, their lineal 
descendants . if there aie no children or legal representatives 

“ Perkins, 525 p Godolph p 2 c 32 

o Prec Cbanc 323 1 P Wms 7 1 1 Lev 233 Cart 125 2 P Wms 

544 2 P Wms 338 3 P Wms 43 447 

194 Stra 569 Lawson v Lawson, r Stat 29 Car II <• 3 §25. 

Dorn Proc 28 Apr 1777 
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subsisting, then a moiety shall go to the widow, and a moiety 
to the next of kindred in equal degiee and then representa- 
tives if no widow, the whole shall go to the children if 
neither widow nor clnldieii, the whole shall be distributed 
among the next of kin in equal degiee and their lepresenta- 
tives but no lepiesentatives aie admitted, among collateials, 
farthei than the children of the intestate’s btotheis and sis- 
ters 9 The next ot kindled, heie reteired to, aie to be in- 
vestigated by the same uileo ot consanguinity, as those who 
are entitled to letteis of administration, of whom we have 
£ 5K3 3 sufficiently spoken i And therefore by this statute the mo- 
ther, as well as the father, succeeded to all the personal ef- 
fects of their children, who died intestate and without wife 
or issue in exclusion of the other sons and daughters, the 
brothers and sistei of the deceased And so the law still 
remains with respect to the fatliei , but by statute I Jac II 
c 17 if the fatliei be dead, and any ot the children die in- 
testate without wife or issue, m the life-time of the mothei, 
she and each of the lemaming childien, oi their lepresenta- 
tives, shall divide his effects in equal poitions 


If is obvious to obseive, how near a lesemblance tins 
statute ot distributions beais to cun ancient English law, 
de nationabili pen le bonoium, spoken ot at the beginning 
of this chapter “, and which sir Edward Coke" himself, 
though he doubted the geneiahty of it’s icstiaint on the 
power of devising by will, held to be umveisally binding 
(in point of conscience at least) upon the admmistiatoi 
or executor, in the case of eithei a total oi paitial intes- 
tacy. It also bears some lesemblance to the Roman law 
of succession ab intestalo* which, and because the act was 
also penned by an eminent civilian y , has occasioned a notion 
that the parliament of England copied it from the Roman 


• Itaym 496 Lord Rnym 571 

1 Pag 504 

“ Pag 492 

w 2 Inst 33 See 1 P Wins 8 

* The general rule of such successions 
was tills 1 The children or lineal 
descendants m equal portions 2 On 
failure of these, the parents or lineal 
ascendant*, and with them the brethren 


or sisters of the whole blood, or, if the 
parents were dnd, all tile brethren md 
sisters, together with the represent- 
atives of a brother or sister dtceased 
3 The next collateral relations in equal 
degree 4 The husband or wife of the 
deceased Ff 38 1 5 1 Ffov 1 1 8 
c I, 2, 3 127 c 1 
y SirWalterWalker Lord Itaym 574 
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praetor though indeed it is little more than a restoration, 
with some refinements and legulations, of our old constitu- 
tional law , which prevailed as an established right and cus- 
tom fi om the time of king Canute downwards, many centu- 
ries before Justi/uan’s laws were known or heard of in the 
western parts of Europe So likewise there is another pait 
of the statute ot distributions, wheie directions are given 
that no child of the intestate (except his hen at law) on whom 
he'settled in Ins lite-time any estate in lands, or pecuniary 
portion, equal to the distubutive shares ol the other ehil- £ 517 ] 
dren, shall have any part of the surplusage with their bro- 
thers and sisteis , but it *he estates so given them, by way 
of advancement, are not quite equivalent to the other shares, 
the children so advanced shall now have so much as will 
make them equal This just and equitable provision has 
been also said to be derived from the collatio bonoruvn of the 
imperial law 1 , which it certainly lesembles m some points, 
though it differs widely m others But it may not be amiss 
to observe, that with legal d to goods and chattels, this 1 S 
pait of the antient custom of London, of the province of 
York, and ot our sister kingdom of Scotland and, with 
regard to lands descending in coparcenaiy, that it hath always 
been, and still is, the common law of England, under the 
name of hotchpot J 

Before I quit this subject, 1 must however acknowledge, 
that the doctrine and limits of 1 epresentatiotl, laid down ill 
the statute of distribution, seem to have been principally 
boi rowed from the civil law whereby it will sometimes 
happen, that personal estates are divided per capita, and 
sometimes per stirpes , whereas the common law knows no 
othei rule, of succession but that pei stirpes only b They 
are divided pei capita, to every man an equal share, when 
all the claimants claim in their own rights, as in equal de- 
gree of kindred, and not jure representatioius, in the right 
of another person As if the next of kin be the intestate's 
three brothers, A, B, and C , here his effects are divided 
into three equal portions, and distributed per capita , one to 

1 FJ 37 6 1 * Seech 14 peg. &17 

* See ch 12 pag 191 

r p 2 
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each but if one of these brotheis, A, had been dead, leav- 
ing three children, and anothei B, leaving two , then the 
distribution must have been per stu pes , viz one third to 
A’s three children, another third to B’s two childien , and 
the remaining third to C, the sutviving brother yet if C 
had also been dead, without issue, then A’s and B’s five 
children, being all in equal degree to the intestate, would 
take in their own rights pet capita , viz each of them one 
fifth part c , 

[ 518 ] The statute of distributions expressly excepts and reserves 
the custom of the city of London, of the province of Yoik, 
and of all other places having peculiai customs of distubut- 
mg intestates’ effects So that, though in those places the 
restiaint of devising is removed by the statutes formerly men- 
tioned d , their antient customs lemain in lull force, with 
respect to the estates of intestates I shall theiefoie con- 
clude this chapter, and with it, the present book, with a few 
remarks on those customs 


In the first place, we may observe that in the city of Lon- 
don % and province of York r , as well as in the kingdom of 
Scotland *, and probably also in Wales, (concerning which 
there is little to be gathered, but from the statute 7 & 8 
W. Ill c 38 ) the effects of the intestate, aftei payment 
of his debts, are m general divided accoiding to the antient 
universal doctrine of the pais lalionabilis If the deceased 
leaves a widow and children, his substance (deducting lor 
the widow her apparel and the furniture of hei bed-chamber, 
which in London is called the widow’s chamber) is divided 
into three parts , one of which belongs to the widow, 
another to the childien, and the third to the admnusti ator 
if only a widow, oi only children, they shall respectively, in 
■Cither case, take one moiety, and the administrator the 
ether h , if neither widow nor child, the administrator shall 
have the whole *» And this portion, or dead man’s part, 
the administrator was wont to apply to his own use k , till 


« Prec. Chanc 54 
i Pag 493 
* JLord Raytn 1329 
f 2 Pvrn Eccl Law 746 


« Ibul 782 

h 1 P Wms. 341 Salk 426 
‘ 2 Show 175 

k 2 Fre»m 85 1 Vein 133 
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the statute 1 Jac II c 17. declared that the same should 
he subject to the statute of distribution So that if a man 
dies woith 18007 peisonat estate, leaving i widow and 
two children, this estate shall be divided into eighteen parts, 
whereof the widow shall have eight, six by the custom and 
two by the statute , and each of the children five, three by 
the custom and two by the statute if hi leaves a widow 
and one child, she shall still have eight parts as before , 
and the child shall have ten, six by the custom and tour by [ 519 ] 
the statute if he leaves a widow and no child, the widow 
shall have three-foui ths of the whole, tw o by the custom 
and one by the statute, and the lemnining fourth shall go 
by the statute to the next of kin It is also to be obseived, 
that if the wile be piovided for by a jointure before mar- 
riage, in bai of her customaiy part, it puts her in a state 
of non-entity, with legard to the custom only 1 , but she 
shall be entitled to her share of the dead man’s part under 
the statute of distributions, unless barred by special agree- 
ment m And if any of the children aie advanced by the 
fatliei in Ins lile-time with any sum of money (not amount- 
ing to then full piopoitionable part), they shall bung that 
poition into hotchpot with the lest of the brothers and 
sisteis, but not with the widow, befoie they aie entitled 
to any benefit under the custom " , but, if they are fully 
advanced, the custom entitles them to no further divi- 
dend 0 

Thus far m the mam the customs of London and of 
York agree, but, besides cei tain other less material' varia- 
tions, there aie two principal points in which they consi- 
derably differ One is, that in London the share of the 
childien (or oi plumage pait) is not fully vested in them till 
the age of twenty-one, before which they cannot dispose of 
it by testament p , and, if they die under that age, whether 
sole or mairied, their share shall survive to the other chil- 
dren , but after the age of twenty-one, it is free from any 
oiphanage custom, and in case of intestacy, shall fall under 

1 2 Vcrn 665 3 P Wms 16 ° 2 P Wms 5 27 

1,1 1 Vcrn IS 2 Ciianc Rep 252 p 2 Vcrn 558 

" 2 Freem 279 1 Equ Cas Abr 

155 2 P Wms 526 
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the statute of distributions q . The othei , that in the pro- 
vince of York, the heir at common law, who inherits any 
land either m fee or in tail, is excluded from any filial por- 
tion or reasonable part 1- . But, notwithstanding these pro- 
vincial variations, the customs appear to be substantially 
one and the same. And as a similar policy formeily pre- 
vailed in every part of the island, w e may fairly conclude 
the whole to be of Butish original, or, if derived from 
[ 520 ] the Roman law of successions, to have been drawn from 
that fountain much earlier than the time of Justinian, 
from whose constitutions in many points (particularly in 
the advantages given to the widow) it veiy considerably 
differs, though it is not improbable that the resemblances 
which yet lemain may be owing to the Roman usages, 
introduced in the time of Claudius Caesar, who established 
a colony in Britain to instruct the natives in legal know- 
ledge*, inculcated and diffused by Papinian, who presided 
at York as piaefcctus jrraelorio under the emperors Severus 
and Caracalla 4 , and continued by Ins successors till the 
final departure of the Romans in the beginning of the fifth 
century after Christ (19) 

q Prec Chanc 597 1 Tacit Anna! I 12 c 32 

' 2 Burn 754 1 Selden m Flelam, cap 4 § 3 


{ 19) Hie reader will not forget what is stated at p 497 , that these cus- 
toms are now subject to the effect of the statutes there mentioned , nor 
that they apply onlj to the residue of the effects after pajment of the 
i r UP¥Wd expences and debts 1 Ld Raym 1329 4 Burn Eccl Law, 452 
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N° I 

Vetus Carta Feoffamenti. 

©‘JSUrS® presentca et futuri, quod ego Wilhelmus, films Premiss 
Willielmi de Segenho, dedi, concessi, et hac present! 
carta tnea confirmavi, Johannt quondam filio Johannis 
de Saleford, pro quadani sunmia pccume quam tnichi dedit pre 
mambus, unam actant terre mee arabilis, jacenteni in campo de 
Salelord, juxta tenant quondam Rtchatdi de la Mere tyabentwm Habendum, 
et ®nenHain totam prcdictam acram terre, cum omnibus ejus per- ® nd lene *~ 
tinentus, piefato Johatini, et hcredibus sui», et suis assignatis, de 
capitalibus donums feodi lReDBeiHio et taciendo annuatini eistlem Jiedden- 
domtnis capitalibus servit’a inde debita et consueta, Ct ego Warranty 
prcdictus Willielinus, et hcrcdes titei, et mei asbignati, totam pre- 
dictam acram terre, cum omnibus suis pertinentus, predicto 
Joltanm dc Saleford, et heredibus suis, et suis assignatis, contra 
oranes gentes vvarrantizabunus in perpftuum 31n citjufl rei testi- Conclu- 
momum ltuic prcsenti carte sigillum ineuin apposui, fijtfa testibus, * lon ‘ 
Nigello de Saleford, Jolianne de Seybroke, Radulpho clertco de 
Saleford, Jolianne molptidario dc eadem villa, & alus iData apud 
Saleford die Veneris proximo ante festurn sancte Margarete Vir- 
ginia, anno regnt regis Edwardi ftln regis Edwardi sexto 

(L S) 

iffiletnoranbum, quod die et anno infrascnptis plena 
et pactfica seistna acre infraspecificate, cum perti- 
nentus, data et deliberata fuit per mfranominatum 
Willielmum de Segenho infranominato Johanni 
de Saleford, in proprns persoms suis, secundum 
tenorem et effectual carte infrascnpte, in presentia 
Nigelli de Saleford, Johannis de Seybroke, et 
aliorum 


Livery of 
seisin en- 
dorsed 



Ft 4 



u 


APPENDIX 



Premises. 

Forties. 

Consider- 

ation 

Bargain 
and sale. 

Parcels 


Habendum 


N° II 

A modem Conveyance by Lease and Release. 

§ 1 Lease, or Bargain and Sai e , Jar a yeai 

JnDerifiue, made the third day of September, in the 
twenty-first year of the reign of our sovereign lord George. 
the second by the grace of God king of Great Britain France 
and Ireland, defender of the faith, and so forth, and in the year 
of our Lord one thousand seven hundred and forty-seven, be- 
tween Abraham Barker of Dale Hall in the county of Norfolk, 
esquire, and Cecilia his wife, of the one part, and David Edwards 
of Lincoln’s Inn in the county of Middlesex, esquire, and Francis 
Golding, of the city of Norwich, clerk, of the other part, wit- 
nessed , that the said Abraham Barker and Cecilia his wife, in 
consideration of five shillings of lawful money of Great Britain to 
them in hand paid by the said David Edwards and Francis Gold- 
ing at or before the ensealing and delivery of these presents, (the 
receipt whereof is hereby acknowledged,) and for other good 
causes and considerations them the said Abraham Barker and 
Cecilia his wife hereunto specially moving, fiatoe bargained and 
sold, and by these presents do, and each of them doth, bargain and 
sell, unto the said David Edwards ard Francis Golding, their 
executors, administrators, and assigns, Stif that the capital mes- 
suage, called Dale Hall m the parish of Dale m the said county 
of Norfolk, wherein the said Abraham Barker and Cecilia his 
wife now dwell, and all those their lands in the said parish of Dale 
called or known by the name of Wilson’s farm, containing by 
estimation five hundred and fortv acres, be the same more or less, 
together with all the singular houses, dove-houses, barns, build- 
ings, stables, yards, gardens, orchards, lands, tenements, meadows, 
pastures, feedings, commons, woods, underwoods, ways, waters, 
watercourses, fishings, privileges, profits, easements, commodities, 
advantages, emoluments, hereditaments, and appurtenances what- 
soever to the said capital messuage and farm belonging or ap- 
pertaining, or with the same used or enjoyed, or accepted, reputed, 
taken, or known, as part, parcel, or member thereof) or as belong- 
ing to the same or any part thereof, and the reversion and re- 
versions, remainder and remainders, yearly and other rents, issues, 
and profits thereof, and of every part and parcel thereof 
j?atoe ant) to Jjolti the said capital messuage, lands, tenements, here- 
ditaments, and all and singular other the premises hereinbefore- 
mentioned, or intended to be bargained and sold, and every part 
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and parcel thereof, with their and every of their rights, members, K° II 
and appurtenances unto the said David Edwards and Francis '"■» v™ 
Golding, their executors, administrators, and assigns, from the 
day next before the day of the date of these piesents, for and 
during, and until the full end and term of, one whole year from 
thence next ensuing and fully to be completed and ended Jheltiing Redden- 
and paying therefore unto the said Abraham Parker and Oculia dum ‘ 
his wife and their hens and assigns, the yearly rent of one pepper- 
corn at the expiration of the said time, it the same c hall be law- 
fully demanded the intent and pm pose that by virtue of Intcni 

these presents, and of the statute for treii'lcrring uses into pos- 
session, the said David Edwards and Francis Golding may be in 
the actual possession of the premises, and be thereby enabled to 
take and accept a grant and release of the freehold, reversion, 
and inheritance of the same premises, and of every part and 
parcel thereof, to them, their heirs and assigns, to (he uses, and 
upon the trusts, thereof to be declaied by another indenture, 
intended to bear date the next day after the day of the date 
hereof 3[rt tmtneofl whereof the parties to these presents their C^nclu- 
liands and seals have subscribed and bet, the day and year first 1>lou 
above written. 


Sealed and delivered, being 


first duly stamped, in the 

Abraham Barker 

(L 

S) 

presence of 

Cecilia Barker 

(L 

S) 

George Carter 

David Edwards 

(L 

S) 

William Browne 

Francis Golding 

(L 

S) 


§ 2 Deed, of Uelevsi- 

3[lrt)ettture of five parts, made the fourth day of September Premises, 
in the twenty-first year of the reign of oui sovereign lord George 
the second by the grace of God King of Great Britain, France, 
and Ireland, defender of the faith, and so forth, and in the year 
of our Lord one thousand seven hundred and forty-seven, be- 
tween Abraham Barker of Dale Hall in the county of Norfolk, Parties 
esquire, and Cecilia his wife of the first part , David Edwards of 
Lincoln’s Inn m the county of Middlesex, esquire, executor of 
the last will and testament of Lewis Edwards of Cowbndge in 
the county of Glamorgan, gentleman, his late father, deceased, 
and Francis Golding of the city of Norwich, clerk, of the second 
part, Gharles Browne of Enstone, in the county of Oxford, 
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gentleman, and Richard More of the city of Bristol, merchant 
of the third part , John Barker, Esquire, son and heir apparent 
of the said Abraham Barker, of the fourth part , and Katherine 
Edwards, spinster, one of the sisteis of the said David Edwards, 
of the fifth part S&bmaa a mairiage is intended, by the per- 
mission of God, to be shortly had and solemnized between the 
said John Barker and Katherine Edwards tpus JnBenture 

tmtnwfletlj, that in consideration of the said intended marriage, 
and of the sum of five thousand pounds, of good and lawful money 
of Great Britain, to the said Abraham Barker, (by and with the 
consent and agreement of the said Tohn Barker and Katherine 
Edwards, testified by their being parties to, and their sealing and 
delivery of, these presents,) by the said David Edwards in hand 
paid at or before the ensealing and delivery hereof, being the 
marriage portion of the said Katherine Edwards, bequeathed to 
her by the last will and testament of the said Lewis Edwards, her 
late father, deceased , the receipt and payment whereof, the 
said Abraham Barker doth hereby acknowledge, and thereof, and 
of every part and parcel thereof, they the said Abraham Barker 
John Barker, and Katherine Edwards, do, and each of them doth 
release, acquit, and discharge the said David Edwards, his exe- 
cutors and administrators, for ever by these presents and foi 
providing a competent jointure and provision of maintenance for 
the said Katherine Edwards, m case she shall, after the said in- 
tended marriage had, survive and overlive the said John Barker, 
her intended husband and foi settling and assuring the capital 
messuage, lands, tenements, and hereditaments, hereinafter men- 
tioned, and to such uses, and upon such trusts as are hereinafter 
expressed and declaied and for and in consideration of the sum 
of five shillings of lawful money of Great Britain to the said 
Abraham Barker and Cecilia his wife in hand paid by the said 
David Edwaids and Fiancis Golding, and of ten shillings of like 
lawful money to them also in hand paid by the said Charles 
Browne and Richard Moore, at or before the ensealing and de- 
livery hereof, (the several receipts whereof are hereby respect- 
ively acknowledged), they the said Abraham Barker and Cecilia 
his wife, ijabt, and each of them hath, granted, bargained, sold, 
released, and confirmed, and by these presents do, and each of 
them doth, grant, bargain, sell, release, and confirm unto the said 
David Edwards and Francis Golding, their heirs and assigns, ail 
that the capital messuage called Dale Hall, in the parish of 
Dale in the said county of Norfolk, wherein the said Abraham 
Barker and (^ecilia Ins wife now dwell, and all those their lands 
m the said parish of Dale called or known by the name of Wil- 
son’s Farm, containing by estimation five hundred and forty 
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aci eg, be the same more or less, together with all and singular N° II. 
houses, dovehouses, barns, buildings, stables, yards, gardens, «. — 
orchards, lands, tenements, meadows, pastures, feedings, com- 
mons, woods, underwoods, ways, waters, water-courses, fishings, 
privileges, profits, easements, commodities, advantages, emolu- 
ments, hereditaments, and appurtenances whatsoever to the said 
capital messuage and farm belonging or appertaining, or with the 
same used, or enjoyed, or accepted, reputed, taken, or known, as 
part, parcel, or member thereof, or as belonging to the same or 
any part thereof, (all which said premises arc now in the actual Mention of 
possession of the said David Edwards and 1 rancis Golding, by bargain and. 
virtue of a bargain and sale to them thereof made by the said 58 “ 
Abraham Barker and Cecilia his wife for one whole year, in con- 
sideration of five shillings to them paid by the said David Ed- 
wards and Francis Golding, in and by one indenture bearing date 
the day next before the day of the date hereof, and by force of 
the statute for transferring uses into possession ,) and the re- 
version and reversions, remainder and remainders, yearly and 
other rents, issues and profits thereof, and every part and parcel 
thereof, and also all the estate, right, title interest, trust, property, 
claim, and demand whatsoever, both at law and in equity, of them 
the said Abraham Barker and Cecilia his wife, in, to, or out ot 
the said capital messuage, lands, tenements, hereditaments, and 
premises babe anb to bolb the said capital messuage, lands. Habendum 
tenements, hereditaments, and all and singular other the pre- 
mises herein-before mentioned to be hereby granted and re- 
leased, with their and every of their appurtenances, unto the 
said David Edwards and hrancis Golding, their heirs and assigns 
to such uses, upon such trusts, and to and for such intents and 
purposes as ate hercinaftei mentioned, expressed, and declared, 
of and concerning the same that is to say, to the use and behoof To the use 
of the said Abraham Barker and Cecilia his wife, according to ot tht 
their several and respective estdtes and intei ests therein, at the marriage 11 
time of, or immediately before, the execution ot these presents, 
until the solemnization of the said intendtd marriage and from Then of the 
and after the solemnization thereof, to the use and behoof of bpband for 
the said John Baiker, for and during the term of Jus natural wa J/e" m 
life , without impeachment of or for any manner of waste and Hemamder 

from and after the determination of that estate, then to the use of * r r ustee ’ 

to preserve 

the said David Edwards and Francis Golding, and their heirs, contingent 
during the life of the said John Barker, upon trust to support ™™ am - 
and preserve the contingent uses and estates hereinafter limited * 
from being defeated and destroyed, and for that purpose to make 
entries, or bring actions, as the case shall require , but neverthe- 
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Remainder 
to the wife 
for life, for 
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ture, in bar 
of dower 


Remainder 
to other 
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a term, 
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after men- 
tioned 


Remainder 
to the first 
and other 
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marriage in 
tail 


Remainder 
to the 
daughters, 


as tenants 
m common, 
■n tail , 


less to permit and suffer the said John Barker and his assigns, 
during his life to receive and take the rents and profits thereof, 
and of every part thereof to and for his and their own use and 
benefit and from and after the decease of the said John Barker, 
then to the use and behoof of the said Katherine Edwards, his 
intended wife, for and during the term of her natural life, for her 
jointure, and in lieu, bar, and satisfaction of her dower and thirds 
at common law, which she can, or may have or claim, of, in, to, 
or out of, all and every, or anj, of the lands, tenements, and 
hereditaments, whereof or wherein the said John Barker now is, 
or at any time or times heieafter during the covertuie between 
them shall be, seised of any estate of freehold or inheritance 
and from and after the decease of the said Katherine Edwards, or 
other sooner determination of the said estate, then to the use 
and behoof of the said Charles Browne and Itichard More, their 
executors, administrators, and assigns, for and during, and unto 
the full end and term of, five hundred years from thence next 
ensuing and fully to be complete and ended, without impeach- 
ment of waste upon such trusts nevertheless, and to and for 
such intents and purposes, and under and subject to such pro- 
visoes and agreements, as are hereinafter mentioned, expressed, 
and declared of and concerning the same and from and after 
the end, expiration, or other sooner determination of the said 
term of five hundred years, and subject thereunto, to the use 
and behoof of the first son of the said John Barker on the body 
of the said Katherine Edwards his intended wife to be begotten, 
and of the heirs of the body of such first son lawfully issuing , 
and for default of such issue, then to the use and behoot ot the 
second, third, fourth, fifth, sixth, seventh, eighth, ninth, tenth, 
and of all and every other the son and sons of the said John 
Barker on the body of the said Katherine Edwards his intended 
wife to be begotten, severally, successively, and in rcmaindci, 
one after another, as they and every of them shall be m seniority 
of age and priority of birth, and of the several and respective 
heirs of the body and bodies of all and every such son and sons 
lawfully issuing , the elder of such sons and the heirs of his 
body issuing, being always to be preferred and to take before 
the younger qf such sons, and the heirs of his or their body 
or bodies issuing and for default of such issue, then to the 
use and behoof of all and every the daughter and daughters of 
the said John Barker on the body of the said Katherine Edwards 
his intended wife to be begotten, to be equally divided between 
them, (if more than one,) share and share alike, as tenants in 
common, and not as joint-tenants, and of the several and 
respective heirs of the body and bodies of all and every such 
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daughter and daughters lawfully issuing and for default of such N° II 
issue, then to the use and behoof of the heirs of the body of - ; 

him the said John Barker lawfully issuing and for default of t ^ e t ^“ h n ^* s er 
such heirs, then to the use and behoof of the said Cecilia the band in 
wife of the said Abraham Barker, and of her heirs and assigns > j 11 '" 

, mamder to 

for ever anti as to, for, and concerning the term of five hun- ,i, e i ms _ 
drcd years herem-before limited to the said Charles Browne and band’s mo- 
Richard More, their executors, administrators, and assigns, as p^e trust ot 
aforesaid, it is hereby declared and agreed, by and between all the term 
the said parties to these presents, that the same is so hunted to declared, 
them upon the trusts, and to and for tin intents and purposes, 
and under and subject to the provisoes and agr, etncnls herein- 
after mentioned, expressed and declared, of and concerning 
the same that is to say, in case there shall be an eldest or only 
son, and one or more othei child or children of the said John Bar- 
ker on the body of the said Katherine his intended wife to be 
begotten, then upon trust that they the said Charles Browne and to raise por- 

Richard More, then executors, administrators, and assigns, by tl0ns for 

° , younger 

sale or mortgage of the said term of five hundred years, or by children 
such other ways and means as they or the survivor of them, or 
the executois 01 administrators of such survivor, shall think fit, 
shall and do raise and levy, or borrow and take up at interest, 
the sum of four thousand pounds of lawful money of Great 
Butain, for the poition or poitions of such other child or children 
(besides the eldest or only son) as aforesaid, to be equally divided 
between them (if more than one) share and share alike , the 
portion or portions of such of them as shall be a son or sons Payable at 
to be paid at his or their respective age or ages of twenty-one 
years , and the portion or portions of such of them as shall be 
a daughter or daughters to be paid at her or their respective age 
or ages of twenty-one years, or day or days of marriage, which 
shall first happen And upon this further trust, that in the mean- with main- 
time and until the same portions shall become payable as afore- J p 

said, the said Charles Browne and Richard More, their executors, 4 percent 
administrators, and assigns, shall and do, by and out of the 
rents, issues, and profits of the premises aforesaid, raise and levy 
such competent yeaily sum and sums of money for the main- 
tenance and education of such child or children, as shall not 
exceed in the whole the interest of their respective portions, after 
the rate of four pounds in the hundred yearly IProtuDrti always, and benefit 
that in case any of the same children shall happen to die before of survlvor * 
Ins, her, or their portions shall become payable as aforesaid, sh ' p 
then the portion or portions of such of them so dying shall go 
and be paid unto and be equally divided among the survivor or 
survivors of them, when and at such time as the original por- 
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by the per- 
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the residue 
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to cease 


Condition, 
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on settling 
other lands 
of equal 
value in re- 
compense 


tton or portions of such surviving child or children shall become 
payable as aforesaid IProbtbeD also, that in case there shall 
be no such child or children of the said John Barker, on the body 
of the said Katherine his intended wife begotten, besides an eldest 
or only son, or in case all or every such child or children 
shall happen to die before all or any of their said portions shall 
become due and payable as aforesaid , or in case the said por- 
tions, and also such maintenance as aforesaid, shall by the said 
Charles Browne and Richard More, their executors, administra- 
tors, or assigns, be raised and levied by any of the ways and 
means m that behalf afore-mentioned , or in case the same by 
such person or persons as shall for the time being be next in re- 
version or remainder of the same premises expectant upon the 
said term of five hundred years, shall be paid or well and duly 
secured to be paid, according to the true intent and meaning 
of these presents, then and in any of the said cases, and at all 
times thencefoith, the said term of five hundred years, or so much 
thereof as shall remain unsold or undisposed of for the purposes 
aforesaid, shall cease, determine, and be utterly void to all intents 
and purposes, any tiling herein contained to the contrary thereof 
in any wise notwithstanding IProbibeb also, and it is hereby 
further declared and agreed by and between all the said parties 
to these presents, that in case the said Abraham Barker or 
Cecilia his wife, at any time duung their lives, or the life of the 
survivor of them, with the approbation of the said David Edwards 
and Francis Golding, or the survivor of them, or the exe- 
cutors and administrators of such survivor shall settle, convey, 
and assure other lands and tenements of an estate of inheritance 
in fee-simple, in possession in some convenient place or places 
within the realm of England, of equal or better value than the 
said capital messuage, lands, tenements, hereditaments, and pre- 
mises, hereby granted and released, and in lieu and recompense 
thereof, unto and for such and the like uses, intents, and pur- 
poses, and upon such and the like trusts, as the said capital mes- 


suage, lands, tenements, hereditaments, and premises are hereby 
settled and assured unto and upon, then and in such case, and 
at all times from thenceforth, all and every the use and uses, 
trust and trusts, estate and estates herein-before limited, ex- 
pressed and declared of or concerning the same, shall cease, 
determine, and be utterly void to all intents and purposes , and 
the same capital messuage, lands, tenements, hereditaments, 
and premises, shall from thenceforth remain and be to and for 
the only pioper use and behoof of the said Abraham Barker or 
Cecilia his wife, or the survivor of them, so settling, conveying, 
and assuring such other lands and tenements as aforesaid, and of 



APPENDIX 


IX 


l*is 01 hei heirs and assigns for ever , and to and for no other N° II. 
use, intent, or purpose whatsoever , any thing herein contained v ■“* “ 
to the contrary thereof m any wise notwithstanding 3 nt), for Covenant 
the considerations aforesaid, and for barring all estates-tail, and ^° n * evy a 
all remainders or reversions thereupon expectant or depending, 
if any be now subsisting and unbaned or otherwise undeter- 
mined, of and in the said capital messuage, lands, tenements, 
hereditaments, and piemises, hereby granted and reltased, or 
mentioned to he hereby granted and released, or any of them, 

*or any part theieof, the said Abtaham linker foi himself and 
the said Cecilia his wife, Ins and her heirs, executors, and ad- 
ministrators, and the said John Barker ioi lnnisclt, 1 ns heirs, 
executors, and adnunistiators, do, and each of them doth, re- 
spectively coven int, promise, ind gnnl to and with the said 
David Edwards and Plant is Golding, their heirs, executors, and 
administrators, by these piesents, that they the said Abraham 
Barker and Cecilia his wite, and John Barker, shall and will, 
at the costs and chaiges of the said Abiaham Barker, before 
the end ot Michaelmas term next ensuing the date heieot, ac- 
knowledge and levy, before Ins majesty’s justices of the court of 
common picas at Westminster, one 01 more fine or fines, sur cog- 
nizance dc droit, to mi ceo, $ i with prochm ttions iccordmg to 
the foim ot the statutes in that case made and provided, and the 
usual course of fines m such cases accustomed, unto the said Da- 
vid Edwards, and his heirs, of the said capital messuage, lands, 
teni ments, hereditaments, and premises, by such apt and con- 
venient names, quantities, qualities, number of acres, and other 
descriptions to ascertain the same, as shall be thought meet , 
which said fine or hues, so as aforesaid, or in any other manner 
levied and acknowledged, or tube Wied and acknowledged, shall 
be and enure, and shall be adjudged, deemed, construed, and 
taken, and so are and were meant and intended, to be and 
enure, and are hereby declared by all the said parties to these 
presents to be and enure, to the use and behoof of the said Da- 
vid Edwards, and his heirs and assigns , to the intent and pur- 
pose that the said David Edwards may by virtue of the said 
fine or fines so covenanted and agreed to be levied as aforesaid, 


be and become perfect tenant of the freehold of the said capital in order to 
messuage, lands, tenements, hereditaments, and all other the J^Ttoth" 
premises, to the end that one or more good and perfect common p ra ecij>e, 
recovery or recoveries may be thereof had and suffered, in such that a re- 
manner as is hereinafter for that purpose mentioned And it is te^ufferecr 
hereby declared and agreed by and between all the said parties 
to these presents, that it shall and may be lawful to and for the 
said Francis Golding, at the costs and charges of the said Abra- 
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N° II. ham Barker, before the end of Michaelmas term next ensuing 
the date hereof, to sue forth and prosecute out of his majesty's 
high court of chancery one or more writ or writs of entry sur dis- 
seisin en la post returnable befoie his majesty’s justices of the 
court of common pleas at Westminster, thereby demanding by 
apt and convenient names, quantities, qualities, number of acres, 
and otliei descriptions, the said capital messuage, lands, tene- 
ments, hereditaments, and premises, against the said David 
Edwards , to which said writ, or writs, of entry he the said 
David Edwards shall appear gratis, either in his own proper* 
person, or by his attorney thereto lawfully authorized, and vouch 
over to warranty the said Abraham Barker and Cecilia his wife, 
and John Barkei , who shall also gratis appear m their proper 
person, or by their attorney or attorneys, thereto lawfully 
authorized, and enter into the warranty, and vouch over to war- 
ranty the common vouchee of the same court , who shall also 
appear, and after imparlance shall make default so as judgment 
shall and may be thereupon had and given for the said Francis 
Golding to recover the said capital messuage, lands, tenements, 
hereditaments, and premises, against the said David Edwards, 
and for him to recover in value against the said Abraham Barker 
and Cecilia his wife, and John Barker, and for them to recover 
m value against the said common vouchee, and that execution 
shall and may be thereupon awarded, and had accordingly, and 
all and every other act and thing be done and executed, needful 
and requisite for the suffering and perfecting of such common 
tenure recovery or recoveries, with vouchers as aforesaid And it is 
hereby further declared and agreed by and between all the said 
parties to these presents, that immediately from and after the 
suffering and perfecting of the said recovery or recoveries, so as 
aforesaid, or m any other manner, 01 at any other time or 
tunes, suffered or to be suffered, as well these presents and the 
assurance hereby made, and the said fine or fines, so covenanted 
to be levied as aforesaid, as also the said recovery or recoveries, 
and also all and every other fine or fines, recovery and reco- 
veries, conveyances, and assurances in the law whatsoever here- 
tofore had, made, levied, suffered, or executed, or hereafter 
to be had, made, levied, suffered, or executed, of the said ca- 
pital messuage, lands, tenements, hereditaments, and premises, 
or any of them, or any part thereof, by and between the said 
parties to these presents or any of them, or whereunto they or 
any of them are or shall be parties or privies, shall be and enure, 
and shall be adjudged, deemed, construed, and taken, and so 
are and were meant and intended, to be and enure, and the re- 
coveror or recoverors in the said recovery or recoveries named 
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Other co- 


or to be named, and bis 01 then hens, shall stand and be seised N° IT 
ot the said capital messuage, lands, tenements, hereditaments, 
and premises, and of every part and parcel thereof, to the uses, 
upon the trusts, and to and for the intents and purposes, and 
under and subject to the provisoes, limitations, and agreements 
hereinbefore mentioned, cxpiessed, and declared, of and con- 
cerning the same Su'd the said Abraham Barker, party here- 
unto, doth hereby for himself, his heir--, executors, and admi- venants, 
lustrators, further covenant, promise gi mt, and agree, to and 
with the said D ivid Eduards and l‘i intis Ciuldin<r then heirs, 
executors, and admmistratois, in uianntt and form following, 
that is to say, that the satd capital messuage, lands, tenements, f or q UTt t 
hereditaments, and premises, shall and may at ill times hereafter enjoyment, 
remain, continue, and be, to and toi tin uses and purposes, 
upon the trusts, and undo aid subject to the piovisoes, limit 
ations, and agreements, herein betoi e mentioned, expiessed, and 
declared of and concerning the same, and shall and may be 
peaceably and quietly bad, held, and enjoyed accoidmgly, 
without any lawful let 01 mteiruption ot or by the said Abraham 
Barker or Cecilia bis wift, parties hereunto, his or her heirs or 
assigns, or of or by any other person or poisons lawfully claim- 
ing or to claim ftotn, by, 01 under, or in tuist foi bun, her, 
them, or any of them, 01 from, by, 01 undei, bis or her ances- 
tors, or any ot them, and shall so lemam, continue, and be, friu from 
free and clear, and freely and eleaily acquitted, exonerated, and 
discharged, or otherwise, by the said Abraham Barker or Cecilia 
bis wife, parties hereunto, his or her heirs, executors, or admi- 
nistrators, well and sufficiently saved, defended, kept harmless, 
and indemnified of, from, and against all foimer and other gifts, 
grants, bargain*, sales, leases, mortgages, estates, titles, troubles, 
charges, and incumbrances whatsocvci, had, made, done, com- 
mitted, occasioned, or suftered, or to be Jiad, made, done, com- 
mitted, occasioned, or suffered, by file said Abraham Barker or 
Cecilia Ills wife, 01 by his or her ancestors, or any of them, or 
by Ins, her, their, or any of their act, means, assent, consent or 
piocuiement, 3nt> moteober that he the said Abraham Barker and mid for fur. 
Ceulta lus wife, parties heieunto, and his or her heirs, and all tfwr«»ur- 
other persons having or lawfully claiming, or which shall or may 8nce 
have or lawfully claim, any estate, right, title, trust or interest, at 
law or in equity, of, in, to, or out of the said capital messuage, 
lands, tenements, hereditaments, and premises, or any of them, or 
any part thereof, by or under or in trust tor him, her, them, or any 
of them, or by or under lus or her ancestors, or any of them, 
shall and will from time to time, and at ail times hereafter, upon 
every reasonable request and at the costs and charges ot the said 
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Power of 
revocation 


Conclu- 

sion 


David Edwards and Francis Golding, 01 either ot them, their or 
either of their heirs, executors, or administrators, make, do, and 
execute, or cause to be made, done, and executed, all such fur- 
ther and other lawful and reasonable acts, deeds, conveyances, 
and assurances in the law whatsoever, for the further, better, 
more perfect, and absolute granting, conveying, settling, and 
assuring of the same capital messuage, lands, tenements, here- 
ditaments, and premises, to and for the uses and purposes, upon 
the trusts, and under and subject to the provisoes, limitations, 
and agreements, herein-beforo mentioned, expressed, and de- 
clared, of and concerning the same, as by the said David Edwards 
and Francis Golding, or either of them, their or either of their 
heirs, executors, or administrators, or their or any of their counsel 
learned in the law, shall be reasonably advised, devised, or re- 
quired , so as such further assurances contain in them no furthei 
or other warranty or covenants than against the person or persons, 
his, her, or their heirs, who shall make or do the same , and so as 
the party or parties, who shall be requested to make such further 
assurances, be not compelled or compellable, for making 01 
doing thereof, to go and travel above five miles from his, her, or 
their then respective dwellings, or places of abode IprobiDtD 
laotlg, and it is hereby further declared and agreed by and between 
all the parties to these presents, that it shall and may be lawful 
to and for the said Abraham Barker and Cecilia his wife, John 
Barker and Katherine his intended wife, and David Edwards, at 
any time or times hereafter, during their joint lives, by any writing 
or writings under their respective hands and seals, and attested by 
two or more credible witnesses, to revoke, make void, alter, or 
change all and every or any the use and uses, estate and estates, 
herein and hereby before limited and declared, or mentioned or in- 
tended to be limited and declared, of and in the capital messuage, 
lands, tenements, hereditaments, and premises aforesaid, or of and 
in any part or parcel thereof, and to declare new and other uses 
of the same, or of any part or parcel thereof, any thing herein con- 
tained to the contrary thereof in any wise notwithstanding 3 (n 
toitnwa whereof the parties to these presents their hands and seals 
have subscribed and set, the day and year first above written 


Sealed, and delivered, being 
first duly stamped, in the 
presence of 
George Carter 
William Browne 


Abraham Barker 

(L 

S) 

Cecilia Barker 

<L 

S) 

David Edwards 

(L 

S) 

Francis Golding 

<L 

S) 

Charles Browne 

(L 

S) 

Richard Moore [ 

(L 

S.) 

John Barker 

<L 

S) 

Katherine Edwards 

(L 

S) 
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N° III 

An Obligation o> Uond, with Condiiion foi the 
Payment of Money 

>MI all men by these presents, that I David Edwards 
of Lincoln’s Inn in the county of Middlesex, esquire, am 
held and firmly bound to Abraham Barker ot Dale Hall in the 
county of Norfolk, esquire, in ten thousand pounds of lawful 
money of Great Britain to be paid to the «aid Abraham Barker, 
or his certain attorney, executors, administrators, or assigns , 
for which payment well and truly to be made, I bind myself, 
my heirs, executors, and administrators, firmly by these presents, 
sealed with my seal Dated the fourth day of September in 
the twenty-first year of the reign of our sovereign lord George 
the second, by the grace of God king of Great Britain, France 
and Ireland, defender of the faith, and so forth, and in the year 
of our lord one thousand seven hundred and forty seven 

Ki>e conbition of this obligation is such, that if the above-bounden 
David Edwards, his heirs, executors, or administrators, do and 
shall well and truly pay, or cause to be paid, unto the above- 
named Abraham Barker, his executors, administrators, or assigns, 
the lull sum of five thousand pounds of lawful British money, 
with lawful interest for the same, on the fourth day ot March 
next ensuing the date of the above-written obligation, then this 
obligation shall be void and of none effect, or else shall be and 
remain in full force and virtue 

Sealed, and delivered, being David Fdward* (L S ) 

first duly stamped, in the 
presence o! 

George Cartel 

William Browne 
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N° IV 


N° IV 


A Fi nf of Lands sui Cognizance de Dioit, come 
ceo, <§c 


Wilt of Covenant, 01 Praicipr 


the second, by the grace of God, of Great Britain, 
1 ranee and Ireland, king, defendti of the futh, and so 
forili, to the sheriff of Norfolk, giecting Commanh Abraham 
Barker, esquire, and Cecilia his wife, and John BarLei, esquire, 
that justly and without deity they perform to David Edwards, 
esquire, the covenant made between them of two messuages, two 
gardens, three hunched acres of 1 mil, one hundred acres of 
meadow, two hundred acres of pasture, and fifty acres of wood, 
with the appurtenances, in Dale, mil unless they sh ill so do, 
and if the said David shall give you security of prosecuting his 
claim, then summon by good summoners the said Abraham, 
Cecilia, and John, that they appeal before our justices at West- 
minster, from the day of Saint Michael m one month, to shew 
wherefore they have not done it and have you there the sum- 
moners, and this writ 3KUmtf00 ourself at Westminster, the ninth 
day of October, in the twenty -first year of our reign 


Sheriff” s 
return 


Pledges of 1 John Doe 
prosecution j Richard Roe 


Summoners of the 
within-named A- 
braliam, Cecilia, 
and John 


John Den 
Richard ben 


§ 2 The Licence to agree 

Norfolk, 1 sDatnti ©BtoarDs, esquire, gives to the lord the king 
to wit J ten marks, tor licence to agree with Abraham 
Barker, esquire, of a plea of covenant of two messuages, two 
gardens, three hundred acres of land, one hundred acres of mea- 
dow, two hundred acres of pasture, and fifty acres of wood, with 
the appurtenances in Dale 

§ 3 The Concord 

Slnti t$e agreement t0 0 ucf>, to wit, that the aforesaid Abraham, 
Cecilia, and John have acknowledged the aforesaid tenements 
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with the appurtenances, to be the right of him the said N° IV 
David, as those which the said David hath ot the gift of the 
aforesaid Abraham, Cecilia, and John , and those they have re- 
mised and quitted claim, from them and their heirs, to the afore- 
said David and his heirs for ever And further the same Abra- 
ham, Cecilia, and John, have granted for themselves and their 
heirs, that they will warrant to the aforesaid David and his heirs, 
the aforesaid tenements, with the appurtenances, against all men 
for ever And for this recognition, remise, quit-claim, warranty, 
fine, and agi cement, the said David hath given to the said Abra- 
lmm, Cecilia, and John, two hundred pounds sterling 


L hi Note, or Abstrad 

Norfolk, 1 33cttocen David Edwards, esquiie, complainant, and 
to wit J Ahiaham Darker, esquire, and Cecilia his wife, and 
John Darker, esquire, deforciants, of two messuages, two gar- 
dens, three hundred acies of land, one hundred a< ies of meadow, 
two hundred acres of pasture, and fifty acres of wood, with the 
appurtenances, in Dale, whereupon a plea of covenant was 
summoned between them to wit, that the said Abraham, Cecilia, 
and John have acknowledged the aforesaid tenements, with 
the appurtenances, to be the right of him the said David, as 
those which the said David hath of the gift ot the aforesaid 
Abraham, Cecilia, and John, and those they have remised and 
quitted claim, from them and their heirs, to the aforesaid David 
and his heirs for ever And further the same Abraham, Cecilia, 
and John, have granted for themselves and their heirs, that they 
will warrant to the aforesaid David and his heirs the aforesaid 
tenements, with the appurtenances, against all men for ever 
And for this recognition, remise, quit-claim, warranty, fine, and 
agreement, the said David hath given to the said Abiaham, Ce- 
cilia, and John, two hundred pounds sterling 


§ 5 The Foot, Chirograph, or Indenture's of the Fine 

Norfolk, 1 ia tfic Cnal agreement, made in the court ot the 
to wit j lord the king at Westminster, from the day of 
Saint Michael in one month, m the twenty-first year of the reign 
of the Lord George the second, by the grace ot God ot Great 
Britain, France, and Ireland king, defender ot the faith, and so 
forth, before John Willes, Thomas Abney, Thomas Burnet, and 
Thomas Birch, justices, and other faithful subjects ot the lord 
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N° IV the king then there present, between David Edwards, esquire 
— y '■ ’ complainant, and Abraham Barker, esquire, and Cecilia lus wife, 
and John Barker, esquire, deforciants, of two messuages, two 
gardens, three hundred acres of land, one hundred acres of mea- 
dow, two hundred acres of pasture, and fifty acres of wood, with 
the appurtenances, in Dale, whereupon a plea of covenant was 
summoned between them in the said court , to wit, that the 
aforesaid Abraham, Cecilia, and John, have acknowledged the 
aforesaid tenements, with the appurtenances, to be the right of 
him the said David, as those which the said David hath of the 
gift of the aforesaid Abraham, Cecilia, and John , and those they 
have remised and quitted claim, fiom them and their heirs, to the 
aforesaid David and his heirs for ever And further, the same 
Abraham, Cecilia, and John, have granted for themselves and 
their heirs, that they will warrant to the aforesaid David and his 
heirs, the aforesaid tenements, with the appurtenances, against all 
men for ever And for this recognition, remise, quit-claim, war- 
ranty, fine, and agreement, the said David hath given to the said 
Abraham, Cecilia, and John, two hundred pounds sterling 


$ 6. Proclamations, endorsed upon the Fine, according to the 
Statutes- 

type first proclamation was made the sixteenth day of Novem- 
ber, in the term of Saint Michael, in the twenty-first year of the 
king withmwntten 

©fje cectmO proclamation was made the fourth day of February, 
in the term ot Saint Hilary, in the twenty-first year of the king 
withmwntten 

)C tjnttJ proclamation was made the thirteenth day of May, 
n the term of Easter, in the twenty first year of the king within- 
written 

fourth proclamation was made the twenty-eighth day of 
June, in the term of the holy Trinity, m the twenty-second year 
of the king withmwntten. 
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N° V 

A common Recovery of Land a with double* Vouchei . 

§ 1 Writ of Entry sur Disseisin in the Post , or Praecipe, 

the second, by the grace of God of Great Britain) 
France, and Ireland king, defender of the faith, and so forth, 
to the sheriff' of Norfolk, greeting eTommanB David Edwards, 
esquire, that justly and without delay he render to Francis 
Golding, clerk, two messuages, two gardens, three hundred acres 
of land, one hundred acres of meadow, two hundred acres of 
pasture, and fifty acres of wood, with the appurtenances in Dale, 
which he claims to be his right and inheritance, and into which 
the said David hath not entry, unless after the disseisin, which 
Hugh Hunt thereof unjustly, and without judgment, hath made 
to the aforesaid Francis, within thirty years now last past, as he 
saith, and whereupon he complains that the aforesaid David 
deforceth him And unless he shall so do, and if the said Francis 
shall give you security of prosecuting his claim, then summon 
by good summoners the said David, that he appear before our 
justices at Westminster on the octave of Saint Martin, to shew 
wherefore he hath not done it , and have you there the sum- 
moners, and this writ SHitneea ourself at Westminster the 
twenty-ninth day of October, in the twenty-first year of our reign 

Pledges of 1 John Doe Summoners of the 1 John Den 
prosecution' j Richard Roe within named David, j Richard Fen 


§ 2 Exemplification of the Recovery Roll 

<2®2D1R<55<E the second, by the grace of God of Great Britain, 
France, and Ireland king, defender ot the faith, and so forth, to 
all to whom these our present letters shall come, greeting Jffnoto 
ge, that among the pleas of land enrolled at Westminster, before 
Sir John Willes, knight, and his fellows, our justices of the 
bench, of the term of Saint Michael in the twenty-first year 

* Note, that if the recovery be had mth tmg!e rovcher, the parts maihed 
“ thus” m $ 2 are omitted 


N° IV 


Sheriff’s 

return 
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Count 


Espies 


Defence of 
the tenant 

Vomhtr 
“ War 
“ ranty 


“ Demaml 
“ against 
“ the 
“ VOUlllCC 
« Count 


of our reign, upon the fifty-second roll it is thus contained 
©ntrg returnable on the octave ot Saint Martin Jl2otfial6, to 
wit , Francis Golding, clerk, in his proper person demandeth 
against David Edwards, esquire, two messuages, two gardens, 
three hundred acres ot land, one hundred acres of meadow, two 
hundred acres of pasture and fifty acres of wood, with the ap- 
purtenances, in Dale, as his right and inheritance, and into which 
the said David hath not entry, unless after the disseisin, which 
Hugh Hunt thereof unjustly, and without judgment, hath made 
to the aforesaid Francis, within thirty years now last past And 
whereupon he saith, that he himself was seised of the tenements 
aforesaid, with the appurtenances, m lus demesne as of fee and 
right, in time of peace, in the time of the lord the king that now 
is, by taking the profits thereof to the value [* of six shillings 
and eight pence, and more, in rents, corn, and grass ] and into 
which [the said David hath not entry, unless as aforesaid ] and 
thereupon he bringeth suit [and good proof] anB the said 
David m his proper person comes and defendeth Ins right, when 
[and where it shall behove him,] and thereupon voucheth to 
warranty “ John barker, esquire , who is present here in court 
“ in Ins proper person, and the tenements afoiesaid with the 
“ appurtenances to him freely warranteth [and prays that the 
« said Francis may count against linn] anil hereupon the said 
“ Francis demandeth against the said John, tenant by Ins own 
« warranty, the tenements aforesaid with the appurtenances, m 
« form aforesaid, J)C And whereupon he saith, that he h mi- 
tt self was seised ot the tenements aforesaid, with the appurte- 
“ nances, in his demesne as of fee and right, in time of peace, 
“ in the time of the Lord the king that now is, by taking the 


“ prohts thereof to the value, Sfc And into which, knd 

ii Defence “ thereupon he bringeth suit, <$c 8nH the aforesaid John, 
« of the « tenant by his own warranty, defends lus right, when, ^ i and 
“ ^econ'd* “ thereupon he further voucheth to warranty ’ Jacob Morland , 
i< voucher ” who is present here in court in his proper person, and the tene- 
Wamraty ments aforesaid, with the appurtenances to h'tin freely warranteth, 


Demand 
against the 
common 


<!yc SltVB hereupon the said Francis demandeth against the 
said Jacob, tenant by lus own warranty, the tenements afore- 


vouchce W ith the appurtenances, in form aforesaid, S)C And where- 

^ 0l,nt upon he saith, that he himself was seised of the tenements 
aforesaid, with the appurtenances in his demesne as of fee and 


right, m time of peace, m the time of the lord the king that 
now is, by taking the profits thereof to the value, fyc And 


* The clauses, between hooks, are no otherwise expressed in the record than 
by an i J-t 
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into which, fyc And thereupon he bnngeth suit, Sfc 3nb 
the afotesaid Jacob, tenant by his own warranty, defends his 
right, when, fyc And saith that the aforesaid Hugh did not 
disseise the aforesaid Francis of the tenements aforesaid, as the 
aforesaid Francis by his writ and count aforesaid above doth sup- 
pose and of this he puts himself upon the country 3nt> the 
aforesaid Francis thereupon craveth leave to imparl , and he hath 
it And afterwards the aforesaid Francis cometh again here into 
court in this same term in his proper person, and the aforesaid 
Jacob, though solemnly called, cometh not again, but hath de- 
parted in contempt of the court, and maketli default ©jjttefote 
it la conarneren, that the afoicsaid Francis do recover Ins seism 
against the aforesaid David of the tenements aforesaid, with the 
appurtenances and that the said David have of the land of the 
aforesaid “ John, to the value [of the tenements aforesaid ,] 
“ and further, that the said John have of the land of the said ’ 
Jacob to the value [ot the tenements aforesaid ] And the said 
Jacob in mercy 3nb hereupon the said Francis prays a writ 
of the lord the king, to be directed to the sheriff of the county 
aforesaid, to cause him to have full seisin of the tenements 
aforesaid with the appurtenances , and it is granted unto him, 
returnable here without delay Afterwards, that is to say, the 
twenty-eighth day of November in this same term, here cometh 
the said Francis in his proper person , and the sheriff namely 
Sir Charles Thomson, knight, now sendeth, that he by virtue of 
the writ aforesaid, to lum directed, on the twenty-fourth day of 
the same month, did cause the said Francis to have full seisin of 
the tenements aforesaid with the appurtenances, as he was com- 
manded air anti mngulat winch premises, at the request of 
the said Francis, by the tenor of these presents we have held good 
to be exemplified In testimony whereof we have caused our 
seal, appointed for sealing writs in the btnch aforesaid, to be 
affixed to these presents ®imE 00 Sir John Willes, knight, at 
Westminster, the twenty-eighth day of November, in the twenty- 
first year of our reign 

Cooke 


N° \ 



Judgment 
for the de- 
mandant 

Recovery 
in value 


Ann rce- 
ment 


Award of 
the writ of 
seisin, mul 
return 


Exempli fi. 
cation con 
tinucd 
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